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CERTIFICATE OF TENNESSEE CODE COMMISSION 


+ 


I, Paige A. Seals, Executive Secretary eof the Tennessee Code Commission, 
acting by authority of the Ccommiesion and pursuant to Tennessee Code 
Annotated, Section 1-1-110, hereby certify that the Tennessee Code Commission 
has approved the manuscript of the Tennessee Code as contained in this 
Replacement Volume 38D; that the text of each section of the statutes of 
Tennessee printed or appearing in this Replacement Volume has been compared 
with the original section appearing in the published RObtee of the Public 
Acts; and, with the exception of changes permitted by Tennessee Code 
Annotated, Section 1-1-1108, and with the exception of changes made necessary 
due to repeal by implication, express repeal and amendments by implication, 
the Code sections appearing in this Replacement Volume as codification of the 
Public Acts of 1955, 1957,° 1989, 1981, 186€3, 1965, 1967, 1968, 1969, 71970, 
TETi, 2ese,, (1908, 1974, (5988, | Ley yA BFT.  TETR, LSTS, of 88Gy 298), 1962, 1583, 
1984, 1985, 1986, 1987, 1988, 1989, 1996, 1991, 1992, 1993, 1994, 1995, 1996, 
1997, 1998, 1999, 2000, 2001, 2002, 2603, Zoe4, 2005, 2006, 2007, 2008, 2009, 
20I0 9 2011, 2072, 2015; 2018, 2015, 2016, ale 2018 and 2019 are true and 
correct topies of such sections as ésdified by Chapter 6 of the Public Acts of 
1955; Chapter 1 of the Public Acts of 1957, az the Public Acts of 1959, of the 
Public Acts of 1961, of the Public Acts of 1963, of the Public Acts of 1965, 
of the Public Acts of 1967, of the Public Acts Gf 1965) Chapter 354 of the 
Public Acts of 1970; Chapter of the Public Acts of 19717 Chapter 441 of the 
Public Acts of 15972; Chapter of the Public Acts of 1973; Chapter 414 of the 
Public Acts of 1974; Chapter of the Public Acts of 1975; Chapter 382 of the 
Public Acts of 1976; Chapter of the Public Acts of 1977; Chapter 496 of the 
Public Acts of 1978; Chapter ef the Public Acts of 1979; Chapter 444 of the 
Public Acts of 1980; Chapter ef the Public Acts ef 1981; Chapter 543 of the 
Public: Acts of 1982; Chapter | ef the Public Acts of 1983; Chapter 483 of the 
Public Acts of 1984; Chapter of the Public Acts of 1985; Chapter 523 of the 
Public Acts of 1986; Chapter 786 of the Public Acts of 1986; Chapter 4 of the 
Public Acts of 1987; Chapter 458 of the Public pets of 1983; Chapter ef the 
Public Acts of 19859; Chapter 668 of the Public Acts of 1990; Chapter 28 of the 
Public Acts of 19917 Chapter 528 of the Public Acts er 1388; Chapter 1 of the 
Public Acts of 1993; Chapter $43 of the Public Acts of 1994; Chapter 1 ef the 
Public Acts of 1995; Chapter 554 of the Public Acts of 1996; Chapter 1 of the 
Public Acts of 1997; Chapter 574 of ‘the Public Acts of 1998; Chapter 235 of 
the Public Acts of 1999; Chapter 374 of the Public Acts of 2000; Chapter 52 of 
the Public Acts of 2001; Chapter 491. of the Public Acts of 2002; Chapter of 
the Public Acts of 2003; Chapter 437 of the Public Acts of 2004; Chapter o£ 
the Public Acts of 2005; Chapter 507 of the Public Acts of 2006; Chapter 
the Public Acts of 2007; Chapter G07 of the Public Acts of 2008; Chapter 
the Public Acts of 2605; Chapter 624 of the Public Acts of 2010; Chapter 41 of 
the Peblic Acts of 2011; Chapter 582 of the Public Aets of 2012; Chapter 1 of 
the Public Acts of 2013; Chapter 530 of the Public Acts of 2014; Chapter 27 of 
the Public Acts of 2015; Chapter 569 of the Public Acts of 2016; Chapter 30 of 
the Public Acts of 2017; Chapter S36 of the Public Acts of 2018; and Chapter 1 
of the Public Acts of 2019. 


Ne ee 


ee 


KO Be bet bo 
oO 
rh 


IN WITNESS WHEREOF, we have hereunto set our hand and seal of the 
ennessee Code Commission, this 10th day of July, 2019. 
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STATE OF TENNESSEE 
DEPARTMENT OF STATE 


I, Tre Hargett, Secretary of State of the State of Tennessee, do 
hereby certify that true and correct copies of the following acts,/ 
Chapter 6 of the Public Acts of the 79th General Assembly; and Chapter 1 
of the Public Acts of the 80th General Assembly, of the Bist General 
Assembly, of the 82nd General Assembly, of the 83rd General Assembly, of 
the 84th General Assembly, and of the 85th General Assembly; that 
Chapters 1 and 354 of the 86th General Assembly; Chapters 1 and 441 of 
the 87th General Assembly; Chapters 1 and 414 of the 88th General 
Assembly; Chapters 1 and 382 of the 89th General Assembly; Chapters 1 
and 496 of the 90th General Assembly; Chapters 1 and 444 of the 91st 
General Assembly; Chapters 1 and 543 of the S2nd General Assembly; 
Chapters 1 and 483 of the 93rd General Assembly; Chapters 2, 523, and 
786 of the 94th General Assembly; Chapters 4 and 458 of the 95th General 
Assembly; Chapters 5 and 668 of the 96th General Assembly; Chapters 28 
and 528 of the 97th General Assembly; Chapters 1 and 543 of the 98th 
General Assembly; Chapters 1 and 554 of the 99th General Assembly; 
Chapters 1 and 574 of the 100th General Assembly; Chapters 235 and 574 
of the 10ist General Assembly; Chapters 52 and 491 of the 102nd General 
Assembly; Chapters 1 and 437 of the 103rd General Assembly; Chapters 1 
and 507 of the 104th General Assembly; Chapters 1 and 607 of the 105th 
General Assembly; Chapters 2 and 624 of the 106th General Assembly; 
Chapters 41 and 582 of the 107th General Assembly; Chapters 1 and 530 of 
the 108th General Assembly; Chapters 27 and 569 of the 109th General 
Assembly; Chapters 30 and 536 of the 110th General Assembly; and that 
Chapter 1 of the llith General Assembly of the State of Tennessee, the 
originals of which are on file in the Office of the Secretary of State, 
were transmitted te the Tennessee Code Commission for publication in 
this Replacement Volume 8D. 


IN WITNESS WHEREOF, I have hereunto affixed my signature and the 
Great Seal of the State of Tennessee, at Nashville, on the 10th day of 
July, 2013. 






Secretary otfstate 





Preface 


This Replacement Volume 8D of the official Tennessee Code supersedes the 
similar scope of its material in its former 2012 Volume 8D predecessor, and was 
made necessary by new and amendatory legislation. This volume was prepared 
by the editorial staff of the publisher with the assistance of Paige A. Seals, 
Revisor of Statutes and Executive Secretary for the Tennessee Code Commis- 
sion. 

This volume contains Title 48, Corporations and Associations. 

Notes in this volume are to the following sources: 


South Western Reporter, 3d Series 
Supreme Court Reporter 

Federal Reporter, 3d Series 
Federal Supplement, 2nd Series 
Federal Rules Decisions 
Bankruptcy Reporter 

Opinions of the Attorney General 
Tennessee Bar Journal 

Tennessee Law Review 

University of Memphis Law Review 
Vanderbilt Law Review 


Suggestions, comments, or questions about the Tennessee Code Annotated 
are always welcome. You may call us toll free at (800) 833-9844, email us at 
customer.support@lexisnexis.com, or write Tennessee Editor, LexisNexis, 701 
K. Water St., Charlottesville, Virginia 22902. 

Visit our internet home page at www.lexisnexis.com for an online book- 
store, technical support, customer service, and other company information. 
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User’s Guide 


This guide is designed to help you get the most out of your Tennessee Code 
Annotated. Information about key features of the Code and suggestions for its 
more effective use are given under the following headings: 


—Advance Code Service 
—Advance Legislative Service 
—Amendments 

—Analyses 

—Attorney General Opinions 
—Cited 

—Code Status 

—Compiler’s Notes and Code Commission Notes 
—Cross References 

—Court Rules 

—Decisions Under Prior Law 
—Disciplinary Board Opinions 
—Effective Dates 

—RHistorical Citation 
—Indexes 

—Law Reviews 

—Notes to Decisions 
—Numbering System 
—Obsolete Statutes 
—Parallel Reference Tables 
—Repealed Statutes 
—Replaced Volumes 

—Section Headings 
—Sentencing Commission Comments 
—Superseded Statutes 
—Tables of Contents 

—Tables Volume 

—Textbooks 
—Unconstitutional Statutes 


If you have a question not addressed by the User’s Guide, or comments about 
your Code service, please call our toll-free number (1-800-446-3410), fax (800) 
643-1280, or write to: Tennessee Code Editor, LexisNexis, 701 E. Water St., 
Charlottesville, Virginia, 22902. 


ADVANCE CODE SERVICE 


Three times a year, at roughly quarterly intervals between delivery of Code 
supplement pocket parts, we publish Tennessee Advance Code Service 
pamphlets. The Advance Code Service keeps your Code as up-to-date as 
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possible by providing notes to cases, opinions of the Attorney General, and law 
reviews received after the cutoff for inclusion in the preceding Supplement, as 
well as other pertinent information. Advance Code Service pamphlets are 
cumulative, so that you need retain only the latest pamphlet to have all the 
updated material published since the preceding Supplement. 


ADVANCE LEGISLATIVE SERVICE 


Advance Legislative Service pamphlets contain photoreproductions of 
Tennessee legislation. They are sent to all subscribers, as part of the annual 
supplement service, within weeks of an act’s passage. Pamphlets also contain 
a table of contents, a table of Code sections affected by new laws, informative 
notations in the margins of acts, and an index. All these aids help you assess 
the impact of new legislation between the time it first becomes available and 
publication of the Code supplement. 


AMENDMENTS 


Amendment notes describe exactly what changes the legislature has made in 
the statute and are written so that you can reconstruct the language of the 
statute as it existed prior to amendment. These notes appear only in the 
annual pocket part supplements following each section which has been 
amended within the past two years. Where an amendment note states that 
certain provisions have been rewritten, and the former version is not set out in 
the note, the presumption is that the former version may be found in the bound 
volume. 


ANALYSES 


In addition to the table of contents appearing at the beginning of each bound 
volume, each title and chapter appearing in a bound volume or supplement is 
preceded by an analysis. The analysis details the scope of the title or chapter 
and enables you to see at a glance the content of the title or chapter without 
resorting to a page-by-page examination in the bound volume or supplement. 


ATTORNEY GENERAL OPINIONS 


Citations to Opinions of the Attorney General and Reporter of Tennessee are 
carried in supplement pamphlets, beginning with opinions issued in 1983. 
Although these opinions are advisory only, they are well-researched opinions of 
law and contain useful discussions of Tennessee statutes. Citations to opinions 
which concern the constitutionality of provisions, or which the Code 
Commission wishes to retain for other reasons, will appear in Code 
Commission Notes in replacement volumes. 


CODE STATUS 


Tennessee Code Annotated is the official Code of Tennessee. It was adopted 
in 1955. Code supplements and replacement volumes are also enacted into law 
following their publication, in order to assure the integrity and official 
character of all Code text. The Code is prepared under the auspices of the 
Tennessee Code Commission and with the assistance of its staff. For the 
authority of the Commission and other statutes relating to the Code, see title 
1 of the Code. 
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COMPILER’S NOTES AND CODE COMMISSION NOTES 


If nothing else, compiler’s notes and code commission notes should always be 
read because they point out important information or special circumstances 
concerning a statute. 

Code commission notes are prepared under the direct supervision of the 
Tennessee Code Commission to convey information that is not apparent on the 
face of a Code section. 

Repealed statutes have compiler’s notes citing the legislative history of the 
repealed section, the chapter and section of the public act responsible for the 
repeal, and a reference to new statutory provisions, if any, which replace the 
repealed statute. Transferred, superseded, obsolete and unconstitutional 
statutes have similar notes. 


CROSS REFERENCES 


Cross references refer you to other statutes which may affect a law or place 
it in context. Cross references do not cite all related statutes, however, since 
these can be identified by using the General Index. 


COURT RULES 


A softcover Court Rules Annotated volume is included in your Code set. This 
volume is periodically supplemented and will be replaced every two years. 
Rules of the Supreme Court, the Court of the Judiciary, the Court of Appeals, 
and the Court of Criminal Appeals, rules of appellate, civil, criminal and 
juvenile procedure and rules of evidence, as well as local rules of practice and 
procedure in the courts of certain counties are included, along with appropriate 
annotations and indexes. Rules are printed essentially in the form in which 
they have been promulgated, with only minor editing for stylistic consistency. 

Advisory Commission Comments which have been added after the original 
comments have, in brackets following each additional paragraph of comment, 
the date the paragraph was added. 


DECISIONS UNDER PRIOR LAW 
See Notes to Decisions. 
DISCIPLINARY BOARD OPINIONS 


Notes under this heading appear in the Court Rules volume and its 
supplement, and refer you to opinions of the Board of Professional 
Responsibility of the Supreme Court of Tennessee. 


EFFECTIVE DATES 


Effective date notes appear only in the pocket part supplements to the bound 
volumes. These notes show the effective date for enactments and amendments 
made during the past two years. An effective date note will appear under each 
section enacted or amended, except where an entire chapter or part has been 
enacted, in which case the note will appear only under the first and last 
sections of the chapter or part. 

Where repeals, enactments or amendments are postponed, bracketed dates 
in the boldfaced catchline and explanatory information in the compiler’s notes 
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enable you to ascertain the valid law both before and after the postponed 
effective date. 


a 


HISTORICAL CITATION 


The historical citation appears in brackets immediately following the text of 
the statute. The historical citation includes the year, chapter and section of all 
public acts enacting or amending the statute. By finding these public acts in 
the session laws, you can trace the history of a section from its original 
enactment to its present form. 

The historical citation also includes references to the sections of former codes 
in which the statute was previously compiled (as in “Code 1932, § 325” cited in 
the historical citation to § 4-3-1803). Amendments to the statute which have 
been implied by subsequent legislation rather than specifically mandated are 
indicated by “impl. am.” followed by the public act chapter and section number. 
Statutes which have been transferred from former section numbers within this 
Code cite the former section number in the historical citation. For instance, in 
the historical citation for § 4-3-203, “T.C.A. (orig. ed.), § 4-308” indicates that 
§ 4-3-203 was transferred from § 4-308 which appeared in the original edition 
of the 1955 Code. In the historical citation for § 4-3-1009, “T.C.A., § 4-328” 
indicates that § 4-3-1009 was transferred from § 4-328 which appeared in 
either a replacement volume or a pocket part supplement to the original 
edition of the 1955 Code. 

When used in conjunction with the Tables Volume (see Tables below), the 
historical citation can be an invaluable aid in legal research. 

In the Court Rules volume, court rules carry historical citations showing the 
date of any amendment to a rule. The date a set of rules was originally 
promulgated appears beneath the heading to the set. 


INDEXES 


The General Index volumes are updated and replaced annually. In addition, 
at the back of each bound volume in the set, there is a volume index which 
indexes all the material contained in that particular volume. 

Also included with the index volumes are the following items of interest: a 
Title and Chapter Index, which is a short index for use by those familiar with 
terminology used in the T.C.A.; POPULAR NAMES OF ACTS main heading; 
SHORT TITLES main heading; and the Index to Uncodified Public Chapters. 

As accurate and thorough as these indexes are, there is no such thing as an 
index that is affordable, convenient, and perfect. Your best defense against 
index wild goose chases is familiarity with indexing techniques. To that end, a 
list of Suggestions for Fast, Effective Use of the Index has been included on the 
inside front cover of each index volume, and a more detailed treatment is given 
in the Foreword to the Index. 

At the end of every supplement pamphlet (except for volumes 1 and 13, and 
the Index and Court Rules volumes), a table entitled “Code Sections in This 
Pamphlet” lists every Code section within the scope of the volume that has 
been added, amended, repealed, transferred, superseded, rendered obsolete, or 
deemed unconstitutional since the bound volume was published. This is a 
convenient index to the supplement pamphlet, and gives you one place to check 
to see if there have been any changes in statutes that interest you. 
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LAW REVIEWS 


Articles from the Tennessee law school law reviews and other professional 
journals are cited under each statute referred to in the article. 


NOTES TO DECISIONS 


All state and federal cases which construe or apply Tennessee law or the 
Tennessee or U.S. Constitutions have been annotated and are cited under the 
pertinent statutes. Where a decision has been reviewed by a higher court, the 
subsequent judicial history and disposition is noted in the case citation if such 
disposition has any bearing on the annotated material. Where two or more 
decisions state the same rule of law, the case citations are cumulated under one 
case note. 

Case notes are grouped together under headings called “catchlines.” The 
catchlines identify the basic subject matter of the case notes and assist you in 
locating pertinent notes. The catchlines are arranged in logical order. Where 
there are two or more catchlines, an “analysis” listing all the catchlines 
precedes the annotations. 

Where a statute has been amended or repealed and replaced with similar 
subject matter, case notes construing or applying the former statute are 
frequently retained under “Notes to Decisions.” However, where the case note 
construes or applies the former provisions and is of value only insofar as it 
illuminates the background of the present provisions, it is cited under the 
heading “Decisions Under Prior Law.” “Decisions Under Prior Law” are 
arranged in the same manner as “Notes to Decisions.” 

Where a group of case notes applies to more than one statute in the same 
volume, the case notes are usually cited under the most appropriate statute; a 
cross-reference is inserted under the “Notes to Decisions” of the related 
statutes, under the appropriate catchline, referring you to the section carrying 
the pertinent case notes. 


NUMBERING SYSTEM 


A new numbering system has been implemented by the Code Commission 
which facilitates the organization of sections. This system divides existing 
chapters into “parts” so that several related, but distinct, subjects can be 
compiled in one chapter. The new numbering system consists of three-tier 
numbers rather than the former two-tier numbers. Thus, former chapter 29 of 
title 4 (former §§ 4-2901 — 4-2926) was redesignated in 1979 and organized 
into two parts, §§ 4-29-101 — 4-29-120 and 4-29-201 — 4-29-207. The number 
in the first tier represents the title; the second tier represents the chapter; and 
the last tier represents the part and section. 
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Title Chap. Part Section 


For example, § 4-29-110 is the tenth section in the first part of chapter 29 of 
title 4. Section 4-29-203 is the third section in the second part of chapter 29 of 
title 4. 
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Where former two-tier section numbers have been transformed into this 
three-tier system, a parallel reference table is provided showing the disposition 
of the former sections. Furthermore, the former two-tier section number 
appears in the history line of each section transformed to the three-tier system. 

Code sections are divided into subsections. A subsection may be further 
divided into subdivisions. The first level of a section is a subsection, and all 
subsequent divisions of that subsection are referred to as subdivisions. A 
subsection is designated by a lower case letter in parenthesis. If a section has 
only one subsection, the lower case designation does not appear, even if that 
subsection is subdivided; any subsequent division of that single subsection is 
designated and referred to by the appropriate subdivision designation. The 
designations are as follows: 


First level (subsections): (a), (b), (c), etc. 

Second level (subdivisions): (1), (2), (3), ete. 

Third level (subdivisions): (A), (B), (C), etc. 

Fourth level (subdivisions): (i), (i), (iii), etc. 

Fifth through eighth levels (subdivisions) repeat the above designations but 
italicize the designations: 

(a), (b), (o), ete. 

(1),.(2) (oa ele. 


For example, if § 1-1-101 is divided into two paragraphs designated as (a) 
and (b), those designated paragraphs are referred to as subsections, subsection 
(a) and subsection (b). If either subsection is further divided, those further 
divided levels of the subsection are subdivisions. 

Therefore, if subsection (a) is divided into three badaapied levels: (a)(1), 
(a)(2), and (a)(3), those levels within subsection (a) are referred to as 
subdivisions: subdivision (a)(1), subdivision (a)(2), and subdivision (a)(3). Any 
subsequent further division of a subdivision is simply another subdivision. If 
subdivision (a)(1) is divided into three additional levels, (a)(1)(A), (a)(1)(B), and 
(a)(1)(C), those levels are also called subdivisions, as are the levels if 
subdivision (C) is further divided into additional levels, which would be 
subdivisions (i), (11), (i411), etc. Example citation: § 1-1-101(a)(1)(A)@). 


OBSOLETE STATUTES 


Where the Tennessee Code Commission has determined that, in light of 
more recent legislation or court decisions, a statute is no longer valid, the 
statute has been omitted with an indication that it is “Obsolete.” 


PARALLEL REFERENCE TABLES 


Certain titles, chapters and groups of sections which have been repealed in 
their entirety and replaced with similar provisions or which have been 
transferred to new section numbers are accompanied by a parallel reference 
table which refers you from the former section number to the section number 
of the present provisions. These tables generally appear at the front of the 
bound volume or preceding the title or chapter in the supplement. 


REPEALED STATUTES 


Statutes which have been repealed are so indicated in brackets following the 
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section number. Compiler’s notes containing the historical citation of the 
former statute, the legislation responsible for the repeal, and present statutory 
provisions concerning the same subject matter (if any) appear after each 
repealed section or after the first section of a repealed chapter. References to 
repealed statutes are ordinarily dropped upon volume revision. 


REPLACED VOLUMES 


The Code is regularly updated and streamlined by the replacement of 
volumes. Although a current set of the Tennessee Code Annotated contains the 
currently applicable statutes, users are encouraged to retain replaced volumes 
and their supplements for historical reference. 


SECTION HEADINGS 


According to § 1-3-109, section headings or “catchlines” are not to be 
construed as part of the law. The Code Commission has authority, under 
§ 1-1-108(a), to “change the wording of and prepare new section headings and 
symbols.” Working together, the Code Commission and the publisher 
continuously review catchlines to ensure that they give all necessary 
information as briefly and accurately as possible. Generally, T.C.A. catchlines 
give no more information than is necessary to distinguish one section from 
others you might consult. Thus, the catchline for § 1-3-109 reads “Section 
headings and histories,” not “Section headings and histories not part of law”; 
the longer form would be used only if the chapter had another section that 
focused on headings and histories from a different angle. In addition, T.C.A. 
catchlines often use popular terminology in an attempt to shed light on a 
section’s meaning and save you valuable research time, even though the 
popular term appears nowhere in the section and may be less accurate than its 
technical equivalent. 

The Code Commission and the publisher invite your suggestions on ways to 
improve particular catchlines. 


SENTENCING COMMISSION COMMENTS 


These comments, contained under sections of the criminal laws amended by 
chapter 591 of the Public Acts of 1989, were written to the text of the sections 
of chapter 591, as codified herein. These comments have not been revised to 
reflect amendments to these sections after 1989. They have been retained to 
provide guidance on the original intent of those sections which may not be 
affected by later amendments. 


SUPERSEDED STATUTES 


A statute which has been superseded by the enactment of subsequent 
legislation is omitted and indicated as “Superseded” in brackets following the 
section number. A compiler’s note containing information concerning the 
superseding provisions accompanies a superseded statute. 


TABLES OF CONTENTS 


Each bound volume carries a table of contents listing titles, chapters, and 
parts. In addition, a complete table of T.C.A. titles is updated and published 
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annually in the supplement pamphlet for Volume 1. This table, which follows 
the Preface and precedes the User’s Guide, helps you find the T.C.A. volume 
you need, and also helps you keep track of titles that have been relocated due 
to volume replacement. 


TABLES VOLUME 


The Tables Volume (Volume 13) of the Tennessee Code Annotated is one of 
the most helpful tools in legal research. 

Included in the Tables Volume are parallel tables referring the user from 
section numbers in former codes to section numbers in the original 1955 
Tennessee Code Annotated. Also in Volume 13 is a table of former and current 
section numbers for Code sections whose numbers have changed since 1955. 
This table provides a reference to Code sections renumbered in the conversion 
from the former two-tier numbering system to the new three-tier system. 

Disposition tables list each chapter and section of all the Tennessee public 
acts passed by the legislature and indicate where each has been compiled in 
the present Tennessee Code Annotated. Public act sections which were 
repealed prior to the publication of the original Tennessee Code Annotated in 
1955 have been omitted in order to reduce the size of the Tables Volume; 
however, sections repealed after 1953 are indicated as repealed with a citation 
to the public act chapter and section responsible for the repeal. Public act 
sections which have not been compiled are indicated with notations such as 
“special,” “temporary,” “repealing,” “effective date,” “separability,” “emergency,” 
“legislative intent,” “unconstitutional,” etc. 

The disposition tables and the historical citations following the statutes 
work in tandem (see Historical Citations, above). In order to determine where 
a particular public act chapter or section has been compiled, refer to the 
disposition tables. For instance, the tables show that Public Act 1965, ch. 181, 
§ 7 has been compiled in § 11-9-107. The historical citation following § 11-9- 
107 indicates that it was enacted by Public Acts 1965, ch. 181, § 7 and that it 
has not been amended. The object is to help you find your way from the public 
acts to the compiled section, or from the section to the public acts. 

Other helpful information is contained in the Table volumes or its current 
supplement, including mortality tables, annuity valuation tables, a table of 
county populations based on the federal decennial census, and a table showing 
the incorporation date, population, and basic charter of Tennessee 
municipalities. 


TEXTBOOKS 


Citations to some of the standard Tennessee treatises have been included 
where they refer to Tennessee statutes. 


UNCONSTITUTIONAL STATUTES 


Statutes determined to be unconstitutional are omitted and indicated as 
“Unconstitutional” in brackets following the section number. A compiler’s note 
giving the court decisional authority accompanies such section. 


TABLE OF CONTENTS 
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TENNESSEE CODE ANNOTATED 


TITLE 48 
CORPORATIONS AND ASSOCIATIONS 


SECURITIES 


CHAPTER 1 
SECURITIES 


Part 1. Tennessee Securities Act of 1980 


Short title. 

Part definitions. 

Exemptions. 

Securities registration requirement — Civil penalty. 

Registration by coordination. 

Registration by qualification. 

Provisions applicable to registration generally. 

Stop order denying, suspending, or revoking registration. 

Registration as broker-dealers, agents, investment advisers, and investment adviser 
representatives. 

Registration procedure. 

Records and reports — Examinations. 

Denial, revocation, suspension, cancellation, or withdrawal of registration. 

Filing of sales and advertising literature. 

Unlawful representation concerning registration or exemption. 

Administration. 

Rules, forms, orders, and hearings. 

Administrative files and opinions. 

Investigations and subpoenas. 

Injunctions. 

Judicial review. 

Fraudulent acts or devices. 

Civil liabilities. 

Criminal prosecution. 

Scope of law — Service of process. 

Notice filing and fee requirements for covered securities. 

Exemptions from notice filing and fee requirements. 

Senior exploitation reporting and records. 


Part 2. Miscellaneous Provisions 


Participation certificates in bonds or notes secured by mortgages on realty. 


PART 1 
TENNESSEE SECURITIES ACT OF 1980 


48-1-101. Short title. 
This part shall be known as the “Tennessee Securities Act of 1980.” 
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48-1-101 


History. 
Acts 1980, ch. 866, § 1; T.C.A., § 48-16-101; 
T.C.A., § 48-2-101. 


Code Commission Notes. The section con- 
taining the statement of legislative intent on 
the Tennessee Securities Act of 1980 was not 
codified, but is still valid, and can be found at 
Acts 1980, ch. 866, § 25. 

Former title 48, chapter 2, §§ 48-2-101 — 
48-2-126, was transferred to title 48, chapter 1, 
§§ 48-1-101 — 48-1-126, by the code commis- 
sion in 2012. 

Former § 48-2-101 was transferred to § 48- 
1-101 by the code commission in 2012. 


Compiler’s Notes. 

The Securities Law of 1955, formerly codified 
as §§ 48-1601 — 48-1653, was repealed by Acts 
1980, ch. 886, § 27. However, the section also 
contained a savings provision referring to for- 
mer §§ 48-1601 — 48-1653 which read: “(b) 
Prior law exclusively governs all suits, actions, 
prosecutions, or proceedings which are pending 
or may be initiated on the basis of facts or 
circumstances occurring before the effective 
date of this Act, except that no civil suit or 
action may be maintained to enforce any liabil- 
ity under prior law unless brought within any 
period of limitation which applied when the 
cause of action accrued and in any event within 
two years after the effective date of this Act. 

“(c) All effective registrations under prior 
law, all administrative orders relating to such 
registrations, and all conditions imposed upon 
such registrations remain in effect so long as 
they would have remained in effect if this Act 
had not been passed. They are considered to 
have been filed, entered, or imposed under this 
Act, but are governed by prior law. 

“(d) Prior law applies in respect of any sale 
made within one year after the effective date of 
this Act pursuant to an offering exempt under 
prior law which offering was begun in good 
faith before such effective date. 

“(e) Judicial review of all administrative or- 
ders as to which review proceedings have not 
been instituted by the effective date of this Act 
are governed by Section 20, except that no 
review proceeding may be instituted unless the 
petition is filed within any period of limitation 
which applied to a review proceeding when the 
order was entered and in any event within 60 
days after the effective date of this Act.” 


SECURITIES 2 


The effective date of the Act was July 2, 1980. 


Cross-References. 

Occupation tax on broker-dealers, agents and 
advisors, title 67, ch. 4, part 17. 

Tennessee Control Share Acquisition Act, 
title 48, ch. 103, part 3. 

Tennessee Greenmail Act, title 48, ch. 103, 
part 5. 


Textbooks. 
Tennessee Jurisprudence, 7 Tenn. Juris., 
Corporations, §§ 2, 42. 


Law Reviews. 

19th Annual Institute for Law and Economic 
Policy Conference: The Economics of Aggregate 
Litigation: Setting Attorneys’ Fees in Securities 
Class Actions: An Empirical Assessment, 66 
Vand. L. Rev. 1677 (2013). 

19th Annual Institute for Law and Economic 
Policy Conference: The Economics of Aggregate 
Litigation: Understanding Causation in Pri- 
vate Securities Lawsuits: Building on Amgen, 
66 Vand. L. Rev. 1719 (2018). 

19th Annual Institute for Law and Economic 
Policy Conference: The Economics of Aggregate 
Litigation: The Fraud-on-the-Market Tort, 66 
Vand. L. Rev. 1755 (2013). 

Constitutionalizing Corporate Law, 69 Vand. 
L. Rev. 639 (2016). 

Human Equity? Regulating the New Income 
Share Agreements, 68 Vand. L. Rev. 681 (2015). 

Is FINRA a State Actor? A Question that 
Exposes the Flaws of the State Action Doctrine 
and Suggests a Way to Redeem It, 67 Vand. L. 
Rev. 1173 (2014). 

SEC Injunctions, 68 Tenn. L. Rev. 427 (2001). 

Securities Issuer Liability for Third Party 
Misstatements: Refining the Entanglement 
Standard, 53 Vand. L. Rev. 947 (2000). 

The Court in Action: A summary of key cases 
from the U.S. Supreme Court 2000-2001 (Perry 
A. Craft and Arshad (Paku) Khan), 37 Tenn. 
B.J. 18 (2001). 

The Curious Case of the Secondary Market 
with Respect to Investor Protection, 82 Tenn. L. 
Rev. 83 (2014). 

The Supreme Court and the Definition of 
“Security”: The “Context” Clause, “Investment 
Contract” Analysis, and Their Ramifications 
(Marc I. Steinberg and William E. Kaulbach), 
40 Vand. L. Rev. 489 (1987). 

“Uniform” Standards for Securities Class Ac- 
tions, 80 Tenn. L. Rev. 167 (2012). 


NOTES TO DECISIONS 


1. Arising in a Securities Context. 
Trustees of retirement plans governed by 
ERISA, 29 U.S.C. § 1001 et seq., possess stand- 
ing under the Tennessee Securities Act (TSA), 
T.C.A. § 48-2-101 et seq. (now T.C.A. § 48-1- 


101 et seq.), to pursue TSA claims. As You Sow 
v. AIG Fin. Advisors, Inc., 584 F. Supp. 2d 1034, 
2008 U.S. Dist. LEXIS 29365 (M.D. Tenn. Mar. 
26, 2008). 


3 SECURITIES 48-1-102 


48-1-102. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “Accredited investor” means accredited investor, as that term is 
defined in Rule 501 of Regulation D under the Securities Act of 1933 (17 CFR 
230.501), as amended; 

(2) “Affiliate” means a person who directly, or indirectly through one (1) or 
more intermediaries, controls, or is controlled by, or is under common control 
with, another person; 

(3) “Agent” means any individual, other than a broker-dealer, who repre- 
sents a broker-dealer in effecting or attempting to effect purchases or sales 
of securities from, in, or into this state. A partner, officer, director, or 
manager of a broker-dealer, or a person occupying similar status or perform- 
ing similar functions, is an agent only if such person otherwise comes within 
this definition or receives compensation specifically related to purchases or 
sales of securities from, in, or into this state. “Agent” does not include such 
other persons not within the intent of this subdivision (3) as the commis- 
sioner may, by rule, exempt from this definition as not in the public interest 
and necessary for the protection of investors; 

(4) “Broker-dealer” means any person engaged in the business of effecting 
transactions in securities for the account of others, or any person engaged in 
the business of buying or selling securities issued by one (1) or more other 
persons for such person’s own account and as part of a regular business 
rather than in connection with such person’s investment activities. “Broker- 
dealer” does not include: 

(A) Issuers, except to the extent provided in § 48-1-110(f); 

(B) An agent; } 

(C) An institutional investor; 

(D) A person who has no place of business in this state and who is 
registered as a broker-dealer with the securities and exchange commission 
or the Financial Industry Regulatory Authority (FINRA) or any successor 
regulatory entity if: 

(i) The person effects transactions in this state exclusively with or 
through: 
(a) The issuers of the securities involved in the transactions; 
(6) Other broker-dealers; or 
(c) Institutional investors; or 
(ii) During any period of twelve (12) consecutive months, the person 
does not effect more than fifteen (15) transactions in securities from, in, 
or into this state (other than to persons specified in subdivision 

(4)(D)(i)); or 

(E) Such other persons not within the intent of this subdivision (4) as 
the commissioner may by rule exempt from this definition as not in the 
public interest and necessary for the protection of investors; 

(5) “Canadian retirement account” means a trust or other arrangement, 
including, but not limited to, a “registered retirement savings plan” or 
“registered retirement income fund” administered under Canadian law, that 
is managed by the natural person who contributes to, or is or will be entitled 
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to receive the income and assets from such account; 

(6) “Commissioner” means the commissioner of commerce and insurance; 

(7) “Control,” including “controlling,” “controlled by,” and “under common 
control with,” means the possession, directly or indirectly, of the power to 
direct or compel the direction of the management or policies of a person, 
whether through the ownership of voting securities, by contract, or 
otherwise; 

(8) “Covered security” means a security that is, or upon completion of a 
transaction will be, a covered security under § 18(b) of the Securities Act of 
1933 (15 U.S.C. § 77r(b)), as amended, or rules or regulations adopted 
pursuant to that provision; 

(9) “Designated adult” means: 

(A) An individual sixty-five (65) years of age or older; or 

(B) An individual who is eighteen (18) years of age or older and who, 
because of mental or physical dysfunction, is unable to manage such 
person’s own resources, carry out activities of daily living, or protect 
against neglect or hazardous or abusive situations, without assistance 
from others; 

(10) “Financial exploitation” means: 

(A) The wrongful or unauthorized taking, withholding, appropriation, 
or use of money, assets, or property of a designated adult; or 

(B) Any act or omission by a person, including through the use of a 
power of attorney, guardianship, or conservatorship of a designated adult, 
to: 

(i) Obtain control, through deception, intimidation, or undue influ- 
ence, over the designated adult’s money, assets, or property to deprive 
the designated adult of the ownership, use, benefit, or possession of his 
or her money, assets, or property; or 

(ii) Convert money, assets, or property of the designated adult to 
deprive such designated adult of the ownership, use, benefit, or posses- 
sion of his or her money, assets, or property; 

(11) “Institutional investor” means a bank (unless the bank is acting as a 
broker-dealer as such term is defined in § 48-1-109(a)), trust company, 
insurance company, investment company registered under the Investment 
Company Act of 1940 (15 U.S.C. § 80a-1 et seq.), as amended, a holding 
company which controls any of the foregoing, a trust or fund over which any 
of the foregoing has or shares investment discretion, a pension or profit- 
sharing plan, an institutional buyer (as the commissioner may further define 
by rule), or any other person engaged as a substantial part of its business in 
investing in securities unless such other person is within the definition of a 
broker-dealer in the first sentence of subdivision (4) (in which case such 
other person is not an institutional investor), in each case having a net worth 
in excess of one million dollars ($1,000,000); 

(12) “Investment adviser” means any person who, for compensation, 
engages in the business of advising others, either directly or through 
publications or writings, as to the value of securities or as to the advisability 
of investing in, buying, or selling securities, or who for compensation and as 
a part of a regular business issues or promulgates analyses or reports 
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concerning securities. “Investment adviser” does not include: 

(A) Abank (unless it is acting as an investment adviser for a registered 
investment company), savings institution, or trust company; 

(B) A lawyer, accountant, engineer, or teacher whose performance of 
investment advisory services is solely incidental to the practice of such 
lawyer’s, accountant’s, engineer’s, or teacher’s profession; 

(C) A broker-dealer whose performance of investment advisory services 
is solely incidental to the conduct of such person’s business as a broker- 
dealer and who receives no special compensation for such services; 

(D) Apublisher of any bona fide newspaper, news magazine, or business 
or financial publication of general, regular, and paid circulation; 

(E) A person who has no place of business in this state if: 

(i) The person’s only clients in this state are other investment 
advisers, broker-dealers, or institutional investors; or 

(ii) During any period of twelve (12) consecutive months, the person 
does not direct business communications into this state in any manner 
to more than five (5) clients (other than those specified in subdivision 

(12)(E)G)), whether or not such person or any of the persons to whom the 

communications are directed are then present in this state; or 

(F) Such other persons not within the intent of this subdivision (12) as 
the commissioner may by rule exempt from this definition as not in the 
public interest and necessary for the protection of investors; 

(13)(A) “Investment adviser representative” means any partner, officer, or 
director of (or person occupying a similar status or performing similar 
functions) an investment adviser, or other individual, except clerical or 
ministerial personnel, who is employed by or associated with an invest- 
ment adviser and does any of the following: 
(i) Makes any recommendation or otherwise renders advice regarding 
securities; 
(ii) Manages accounts or portfolios of clients; 
(iii) Determines which recommendation or advice regarding securi- 
ties should be given; 
(iv) Solicits, offers, or negotiates for sale of or sells investment 
advisory services; or 
(v) Supervises employees who perform any such actions; 

(B) “Investment adviser representative” does not include such other 
persons not within the intent of this subdivision (13) as the commissioner 
may, by rule, exempt from this definition as not in the public interest and 
necessary for the protection of investors; 

(14) “Investment-related” means any activities connected to any of the 
following business areas: 

(A) Securities; 

(B) Commodities; 

(C) Banking; 

(D) Insurance; or 

(E) Real estate; 

(15)(A) “Issuer” means every person who issues any security, except that: 
(i) With respect to certificates of deposit, voting-trust certificates, 
collateral-trust certificates, certificates of interest or shares in an 
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unincorporated investment trust which is of the fixed, restricted man- 

agement or unit type or which does not have either a board of directors 

or persons performing similar functions, “issuer” means the person or 
persons performing the acts and assuming the duties of depositor or 
manager pursuant to the trust or other agreement under which such 
securities are issued; 

(ii) With respect to equipment-trust certificates or like securities, 

“issuer” means the person by whom the property is or is to be used; and 

(iii) With respect to a fractional undivided interest in oil, gas, or other 
mineral rights, “issuer” means the owner of such right or of an interest 
in such right (whether whole or fractional) who creates fractional 
interests therein for the purpose of sale; 

(B) Any person who acts as a promoter for or on behalf of a corporation, 
trust, or unincorporated association or partnership of any kind to be 
formed shall be deemed to be an issuer of preincorporation subscriptions 
or certificates; 

(16) “Person” means a natural person, a sole proprietorship, a corpora- 
tion, a partnership, an association, a limited liability company, a joint-stock 
company, a trust, a governmental entity or agency, or any other unincorpo- 
rated organization; 

(17) “Promoter” means: 

(A) Any person who, acting alone or in conjunction with one (1) or more 
persons, directly or indirectly takes the initiative in founding and orga- 
nizing the business or enterprise of an issuer; or 

(B) Any person who, in connection with the founding or organizing of 
the business or enterprise of an issuer, directly or indirectly receives in 
consideration of services or property, or both services and property, ten 
percent (10%) or more of any class of securities of the issuer or ten percent 
(10%) or more of the proceeds from the sale of any class of securities; 
provided, that a person who receives such securities or proceeds either 
solely as underwriting commissions or solely in consideration of property 
shall not be deemed a promoter within the meaning of this subdivision (17) 
if such person does not otherwise take part in founding and organizing the 
enterprise; 

(18) “Qualified individual” means any agent, investment adviser repre- 
sentative, or person who serves in a supervisory, compliance, or legal 
capacity for a broker-dealer or investment adviser; 

(19)(A) “Sale” or “sell” includes every contract of sale of, contract to sell, or 

disposition of, a security or interest in a security for value; 

(B) “Offer” or “offer to sell” includes every attempt or offer to dispose of, 
or solicitation of an offer to buy, a security or interest in a security for 
value; 

(C) Any security given or delivered with, or as a bonus on account of, 
any purchase of securities or any other property is considered to constitute 
part of the subject of the purchase and to have been offered and sold for 
value; 

(D) Apurported gift of an assessable security is considered to involve an 
offer and sale; 
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(EK) Every sale or offer of a warrant or right to purchase or subscribe to 
another security of the same or another issuer, as well as every sale or 
offer of a security which gives the holder a present or future right or 
privilege to convert such security into another security of the same or 
another issuer, is considered to include an offer of the other security; 

(F) The terms defined in this subdivision (19) do not include any bona 
fide: 

(i) Gift other than as set forth in subdivision (19)(D); 

(ii) Transfer by death; 

(iii) Transfer by termination of a trust; 

(iv) Pledge or security loan; 

(v) Stock split or reverse stock split; 

(vi) Security dividend, whether the security is issued by the same or 
another company, if nothing of value is surrendered by security holders 
for the security dividend other than the right to a cash or property 
dividend where each security holder may elect to take the dividend in 
cash or property or in stock; 

(vii) Act incident to a class vote by stockholders, pursuant to the 
charter or the applicable corporation statute, on a merger, consolidation, 
recapitalization, or sale of assets in exchange for securities of another 
corporation; or 

(viii) Act incident to a judicially approved transaction in which a 
security is issued in exchange for one (1) or more outstanding securities, 
claims, or property interests, or part in such exchange and partly for 
cash; 

(20)(A) “Security” means any note, stock, treasury stock, bond, debenture, 
evidence of indebtedness, a life settlement investment or any fractional or 
pooled interest in a life insurance policy or life settlement investment, 
certificate of interest or participation in any profit-sharing agreement, 
collateral-trust certificate, preorganization certificate or subscription, 
transferable share, investment contract, voting-trust certificate, certifi- 
cate of deposit for a security, certificate of interest or participation in an 
oil, gas, or mining title or lease or in payments out of production under 
such a title or lease; or, in general, any interest or instrument commonly 
known as a “security,” or any certificate of interest or participation in, 
temporary or interim certificate for, receipt for, guarantee of, or warrant or 
right to subscribe to or purchase, any of the foregoing; 

(B) For the purposes of this subdivision (20), “life settlement invest- 
ment” means the contractual right to receive any portion of the death 
benefit or ownership of a life insurance policy or certificate, for consider- 
ation that is less than the expected death benefit of the life insurance 
policy or certificate. “Life settlement investment” also includes written 
agreements commonly referred to as viatical settlement investments. “Life 
settlement investment” does not include: 

(i) A viatical settlement contract, between a viator and a viatical 
settlement provider, as such terms are defined in § 56-50-102; 

(ii) Any transfer of ownership or beneficial interest in a life insurance 
policy from a viatical settlement provider to another viatical settlement 
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provider, as defined in § 56-50-102, or to any legal entity formed solely 
for the purpose of holding ownership or beneficial interest in a life 
insurance policy or policies; 

(iii) Any agreement for the original issuance of an insurance policy or 
certificate of insurance from the insured or policy owner to any provider 
of a life insurance policy; 

(iv) An assignment, transfer, sale, devise, or bequest of a death 
benefit under or ownership of either an insurance policy or certificate of 
insurance by the original owner or a person who has an insurable 
interest in the insured; 

(v) An assignment of an insurance policy or certificate of insurance to 
any bank, savings bank, savings and loan association, credit union, or 
other licensed lending institution as collateral for a loan; or 

(vi) The exercise of accelerated benefits pursuant to a life insurance 
policy; and 
(C) “Security” does not include: 

(i) Currency; 

(ii) A check, whether or not certified; draft; bill of exchange; or bank 
letter of credit; 

(iii) A note or other evidence of indebtedness issued in a mercantile or 
consumer, rather than an investment, transaction; 

(iv) An interest in a deposit account with a bank or a savings and loan 
association; or 

(v) An insurance or endowment policy or annuity contract under 
which an insurance company promises to pay money either in a lump 
sum or periodically for life or for some other specified period; 

(21) “Senior security” means any bond, debenture, note, or similar obli- 
gation or instrument constituting a security and evidencing indebtedness, 
and any stock of a class having priority over any other class as to distribution 
of assets or payment of dividends; and 

(22) “Underwriter” means any person who has purchased from an issuer 
or an affiliate of an issuer with a view to, or who sells for an issuer or an 
affiliate of an issuer in connection with, the distribution of any security, or 
participates or has a direct or indirect participation in any such undertak- 
ing, or participates or has a participation in the direct or indirect underwrit- 
ing of any such undertaking; provided, that a person shall be presumed not 
to be an underwriter of a security which such person has owned beneficially 
for two (2) years or more; and provided further, that a broker-dealer shall be 
presumed not to be an underwriter with respect to any security which does 
not represent part of an unsold allotment to or subscription by the broker- 
dealer as a participant in the distribution of such security; and provided 
further, that in the case of any security acquired on the conversion of another 
security without payment of additional consideration, the length of time 
such convertible security has been beneficially owned by such person shall 
include the period during which such convertible security was beneficially 
owned and the period during which the security acquired on conversion was 
beneficially owned. 
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History. 

Acts 1980, ch. 866, § 2; 1983, ch. 312, § 2; 
T.C.A., § 48-16-102; Acts 1985, ch. 26, § 1; 
1994, ch. 868, § 13; 1995, ch. 477, § 2; 1996, ch. 
1072, § 10; 1997, ch, 164, §§ 1, 2; 1999, ch. 74, 
§ 1; 2000, ch. 699, § 2; 2001, ch. 80, §§ 1, 2; 
2001, ch. 278, § 1; 2002, ch. 550, § 1; 2002, ch. 
700, §§ 1-3; 2010, ch. 697, § 1; 2010, ch. 829, 
§ 1; T.C.A., § 48-2-102; Acts 2017, ch. 424, § 1. 


Code Commission Notes. Former § 48-2- 
102 was transferred to § 48-1-101 by the code 
commission in 2012. 


Compiler’s Notes. 

The Securities Law of 1955, formerly codified 
as §§ 48-1601 — 48-1653, was repealed by Acts 
1980, ch. 886, § 27. However, the section also 
contained a savings provision referring to for- 
mer §§ 48-1601 — 48-1653 which read: “(b) 
Prior law exclusively governs all suits, actions, 
prosecutions, or proceedings which are pending 
or may be initiated on the basis of facts or 
circumstances occurring before the effective 
date of this Act, except that no civil suit or 
action may be maintained to enforce any liabil- 
ity under prior law unless brought within any 
period of limitation which applied when the 
cause of action accrued and in any event within 
two years after the effective date of this Act. 

“(c) All effective registrations under prior 
law, all administrative orders relating to such 
registrations, and all conditions imposed upon 
such registrations remain in effect so long as 
they would have remained in effect if this Act 
had not been passed. They are considered to 
have been filed, entered, or imposed under this 
Act, but are governed by prior law. 

“(d) Prior law applies in respect of any sale 
made within one year after the effective date of 
this Act pursuant to an offering exempt under 
prior law which offering was begun in good 
faith before such effective date. 

“(e) Judicial review of all administrative or- 
ders as to which review proceedings have not 
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been instituted by the effective date of this Act 
are governed by Section 20, except that no 
review proceeding may be instituted unless the 
petition is filed within any period of limitation 
which applied to a review proceeding when the 
order was entered and in any event within 60 
days after the effective date of this Act.” 

The effective date of the Act was July 2, 1980. 

Acts 1999, ch. 455, § 33 provided that any 
limited liability company or limited liability 
partnership created under title 48 shall be 
considered a person for the purpose of § 2-10- 
102(9) and (13) [now 2-10-102(10) and (1)]. 

Acts 2000, ch. 699, § 1 provided that that act 
shall be known as “The Life Settlements Act.” 

Acts 2002, ch. 700, § 8 provided that the 
commissioner of commerce and insurance may 
promulgate rules and regulations, including 
public necessity rules (now emergency rules) 
and regulations, to administer the provisions of 
this part. Such rules and regulations shall be 
promulgated in accordance with the Uniform 
Administrative Procedures Act, compiled in 
title 4, chapter 5. 

Provisions regarding life settlement con- 
tracts, referred to in this section, formerly com- 
piled in title 56, ch. 50, were repealed by Acts 
2009, ch. 604, § 1, effective August 17, 2009. 


Cross-References. 

Industrial loan and thrift companies — Defi- 
nitions, § 45-5-102. 

Limited liability companies, title 48, chap- 
ters 201-249. 


Textbooks. 
Tennessee Jurisprudence, 7 Tenn. Juris., 
Corporations, §§ 42, 88, 97. 


Law Reviews. 

Bluer Skies in Tennessee—The Recent 
Broadening of the Definition of Investment 
Contract as a Security and an Argument for a 
Unified Federal-State Definition of Investment 
Contract (Gregory J. Pease), 35 U. Mem. L. Rev. 
109 (2004). 


NOTES TO DECISIONS 


Analysis 


. Jury Instructions. 

. Classification of Notes as Securities. 
—Investment Contract. 

. Secondary Liability. 

. Security Definition. 


RE oP WON 


. Jury Instructions. 

Where no evidence was offered to the effect 
that the defendants were issuing “notes” or 
“evidences of indebtedness,” much less that 
they were issuing either “in a mercantile or 
consumer transaction,” the trial court had no 
obligation to instruct the jury concerning issues 
not fairly raised by the evidence presented at 


trial. State v. Brewer, 932 S.W.2d 1, 1996 Tenn. 
Crim. App. LEXIS 96 (Tenn. Crim. App. 1996). 


2. Classification of Notes as Securities. 

Inclusion of stock purchase warrants along 
with a promissory note given in consideration 
of a loan rendered the transaction subject to 
federal and Tennessee securities laws. Bass v. 
Janney Montgomery Scott, Inc., 210 F.3d 577, 
2000 FED App. 135P, 2000 U.S. App. LEXIS 
6853 (6th Cir. Tenn. 2000). 


3. —Investment Contract. 

Supreme court applied the Hawaii Market 
Test in determining that a telephone sale-lease- 
back program was, in actuality, the selling of 
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securities, which were unregistered, in viola- 
tion of state securities laws. King v. Pope, 91 
S.W.3d 314, 2002 Tenn. LEXIS 638 (Tenn. 
2002). 


4, Secondary Liability. 

Because a complaint filed by plaintiff receiv- 
ers for two failed entities alleged defendant 
attorney was a well-connected “bag man” in the 
entities securities fraud scheme, drafted rel- 
evant documents, communicated with inves- 
tors, diverted funds, and told employees of the 
entities how to do their jobs, general involve- 
ment and control was indicated such that an 
aiding and assisted claim under T.C.A. §§ 48- 
2-102(3), 48-2-122(g) (now T.C.A. §§ 48-1- 
102(3), 48-1-122(g)), had been sufficiently 
pleaded. Cumberland & Ohio Co. v. Coffman, 
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719 F. Supp. 2d 884, 2010 U.S. Dist. LEXIS 
50316 (M.D. Tenn. May 21, 2010). 


5. Security Definition. 

There was no error in dismissing a claim for 
violations of the Tennessee Securities Act of 
1980 because an investment was excluded from 
the registration requirements since it involved 
exchanging cash in return for obtaining a por- 
tion of cash or currency located somewhere in 
England. There was no investment contract 
shown based on the fact that reasonable reli- 
ance was not shown. Estate of Lambert v. 
Fitzgerald, 497 S.W.3d 425, 2016 Tenn. App. 
LEXIS 298 (Tenn. Ct. App. Apr. 28, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
546 (Tenn. Aug. 18, 2016). 


DECISIONS UNDER PRIOR LAW 


1. Sales. 

The general assembly intended that the for- 
mer statute apply to all sales of securities in 
Tennessee unless otherwise exempt whether 
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such securities were sold by private sale or 
public offering. Tucker v. McDell’s, Inc., 50 
Tenn. App. 62, 359 S.W.2d 597, 1961 Tenn. App. 
LEXIS 140 (Tenn. Ct. App. 1961). 


(a) The following securities are exempted from § 48-1-104 and, except as 
the commissioner may otherwise require by rule, §§ 48-1-113 and 48-1-124(e): 
(1) Any security (including a revenue obligation) issued or guaranteed by 


the United States, any state, any political subdivision of a state, or any 
agency or corporate or other instrumentality of one (1) or more of the 
foregoing, or any certificate of deposit for any of the foregoing; 

(2) Any security issued or guaranteed by Canada, any Canadian province, 
any political subdivision of any such province, any agency or corporate or 
other instrumentality of one (1) or more of the foregoing, any international 
bank of which the United States is a member, or any other foreign 
government with which the United States currently maintains diplomatic 
relations, if the security is recognized as a valid obligation by the issuer or 
guarantor; 

(3) Any security issued by and representing an interest in or a debt of, or 
guaranteed by, any bank organized under the laws of the United States, or 
any bank, savings institution, or trust company organized and supervised 
under the laws of any state; or any interest or participation in any common 
trust fund or similar fund maintained by a bank exclusively for the collective 
investment or reinvestment of assets contributed thereto by such bank in its 
capacity as trustee, executor, administrator, guardian, or in a similar 
fiduciary capacity; 

(4) Any security issued by and representing an interest in or a debt of, or 
guaranteed by, any federal savings and loan association, any federally 
insured savings and loan or similar association organized under the laws of 
any state and authorized to do business in this state, or any thrift certificates 
which are issued and sold by an industrial bank organized and supervised 
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under the laws of this state which is insured pursuant to the Federal Deposit 
Insurance Act (12 U.S.C. § 1811 et seq.), as that act may be amended from 
time to time; 

(5) Any security issued or guaranteed by any federal credit union or any 
credit union supervised under the laws of this state; 

(6) Any security issued or guaranteed by any railroad, other common 
carrier, public utility, or holding company which is: 

(A) Subject to the jurisdiction of the interstate commerce commission; 

(B) A registered holding company under the Public Utility Holding 
Company Act of 1935 [repealed], as amended, or a subsidiary of such a 
company within the meaning of that act; 

(C) Regulated in respect of its rates and charges ne a governmental 
authority of the United States or any state; or 

(D) Regulated in respect of the issuance or guarantee of the security by 
a governmental authority of the United States, any state, Canada, or any 
Canadian province; 

(7) Any security issued by any person organized and operated not for 
private profit but exclusively for religious, educational, benevolent, chari- 
table, fraternal, social, athletic, or reformatory purposes, or as a chamber of 
commerce or trade or professional association; provided, that at least ten 
(10) days prior to any sale of a security pursuant to an exemption under this 
subdivision (a)(7), such person has filed with the commissioner all informa- 
tion as the commissioner may by rule require and paid a fee of one hundred 
dollars ($100), and that the commissioner does not by order disallow the 
exemption under this subdivision (a)(7) and no sales are made until 
expiration of that ten (10) days; provided further, that the commissioner may 
restrict the availability of this exemption to any class or subclass of 
securities of such issuer; 

(8) Any security which meets all of the following conditions: 

(A) If the issuer is not organized under the laws of the United States or 
a state, it has appointed a duly authorized agent in this state for service 
of process and has set forth the name and address of such agent in its 
prospectus or offering circular; 

(B) A class of the issuer’s securities is registered under § 12 of the 
Securities Exchange Act of 1934 (15 U.S.C. § 781), as amended, and has 
been so registered for the three (3) years preceding the offering date, and 
the issuer has filed all reports required to be filed by § 13 or § 15(d) of the 
Securities Exchange Act of 1934 (15 U.S.C. § 78m and 15 U.S.C. § 780(d)), 
respectively, as amended, during the preceding twelve (12) months; 

(C) Neither the issuer nor a significant subsidiary has had a material 
default (which was not cured within ten (10) days) during the last five (5) 
years in the payment of: 

(i) Principal, interest, dividend or sinking fund installment on pre- 
ferred stock or indebtedness for borrowed money; or 

(ii) Rentals under material leases with terms of three (3) years or 
more; 

(D) The issuer has had consolidated net income (before extraordinary 
items and the cumulative effect of accounting changes) of at least one 
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million dollars ($1,000,000) in four (4) of its last five (5) fiscal years 
including its last fiscal year and, if the offering is of interest-bearing 
securities, has had for its last fiscal year, such net income, but before 
deduction for income taxes and depreciation, of at least one and one-half 
(1%) times the issuer’s annual interest expense, giving effect to the 
proposed offering and the intended use of the proceeds. “Last fiscal year” 
means the most recent year for which audited financial statements are 
available; provided, that such statements cover a fiscal period ended not 
more than fifteen (15) months from the commencement of the offering; 

(E) If the offering is of stock or shares, other than preferred stock or 
shares, such securities have voting rights and such rights include: 

(i) The right to have at least as many votes per share; and 

(ii) The right to vote on at least as many general corporate decisions, 
as each of the issuer’s outstanding classes of stock or shares, except as 
otherwise required by law; 

(F) If the offering is of stock or shares, other than preferred stock or 
shares, outstanding stock or shares of the same class are owned benefi- 
cially or of record, on any date within six (6) months prior to the 
commencement of the offering, by at least one thousand two hundred 
(1,200) persons, and on such date there are at least seven hundred fifty 
thousand (750,000) such shares outstanding with an aggregate market 
value, based on the closing bid price for that day, of at least three million 
seven hundred fifty thousand dollars ($3,750,000). In connection with the 
determination of the number of persons who are beneficial owners of the 
stock or shares of an issuer, the issuer or broker-dealer may rely in good 
faith, for the purposes of this subdivision (a)(8), upon written information 
furnished by the record owners; and 

(G) If the offering is of interest-bearing securities of a finance company 

with liquid assets of at least one hundred five percent (105%) of its 
liabilities (other than deferred income taxes, deferred investment tax 
credits, capital stock and surplus) at the end of each of its last five (5) fiscal 
years, the applicable net income requirement of subdivision (a)(8)(D), but 
before deduction for interest expense, shall be one hundred twenty-five 
percent (125%) of the issuer’s annual interest expense. “Finance company” 
means a company engaged, directly or through consolidated subsidiaries, 
primarily in the business of wholesale, retail, installment, mortgage, 
commercial, industrial or consumer financing, banking, or factoring. 
“Liquid assets” means cash receivables payable on demand or not more 
than twelve (12) years following the close of the company’s last fiscal year, 
and readily marketable securities, in each case less applicable reserves 
and unearned income; 
(9)(A) Any class of securities currently listed or approved for listing upon 
notice of issuance on the New York Stock Exchange, the American Stock 
Exchange, or any other exchange which the commissioner may by order 
designate; 

(B) Any other security of the same issuer which is of senior or substan- 
tially equal rank; 

(C) Any security called for by subscription rights or warrants so listed 
or approved; or 
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(D) Any warrant or right to purchase or subscribe to any of the 
foregoing; 

(10) Any security exchanged by the issuer exclusively with its existing 
securities holders where no commission or other remuneration is paid or 
given directly or indirectly for soliciting such exchange; 

(11) Securities, stocks, and bonds of corporations organized pursuant to 
the Cooperative Marketing Law, as compiled in title 43, chapter 16, and 
domiciled within the state of Tennessee; 

(12) Any security issued by a bank holding company or a savings and loan 
holding company if: 

(A) Such bank holding company or savings and loan holding company is 
registered with the federal reserve board; and 

(B) At least ten (10) days prior to any sale of a security in this state 
pursuant to an exemption under this subdivision (a)(12), such bank 
holding company or savings and loan holding company has filed with the 
commissioner all information as the commissioner may by rule require 
and paid a fee of one hundred dollars ($100), and the commissioner does 
not by order disallow the exemption under this subdivision (a)(12) and no 
sales are made until expiration of that ten (10) days. The commissioner 
may restrict the availability of the exemption under this subdivision 

(a)(12) to any class or subclass of securities of such issuer; and 

(13)(A) Any security issued by a person that meets the following 

requirements: 

(i) The sale of the security shall meet the requirements of the federal 
exemption for intrastate offerings in § 3(a)(11), Securities Act of 1933 
(15 U.S.C. § 77c(a)(11)), and 17 C.F.R. 230.147; 

(ii) The sum of all cash and other consideration to be received for all 
sales of the security in reliance upon this subdivision (a)(13)(A) shall not 
exceed one million dollars ($1,000,000) less the aggregate amount 
received for all sales of securities by the issuer within the twelve (12) 
months before the first offer; 

(iii) The issuer shall not accept more than ten thousand dollars 
($10,000) from an investor unless the investor is an accredited investor 
pursuant to 17 C.F.R. 230.501; 

(iv) All funds received from the sale of a security in reliance upon this 
subdivision (a)(13)(A) shall be deposited in a bank or depository insti- 
tution authorized to do business in this state, and all funds received 
from buyers of a security in reliance upon this subdivision (a)(13)(A) 
shall be used consistent with written representations made by the 
issuer to investors; 

(v) Before offering to sell any security, the issuer shall provide a 
notice to the commissioner in writing or in electronic form; the notice 
shall specify that the issuer will offer or has sold the security in reliance 
upon this subdivision (a)(13)(A) and shall include the names and 
addresses of the following: 

(a) The issuer; 
(b) All persons who will sell or offer to sell the security on behalf of 
the issuer; and 
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(c) The bank or depository institution in which proceeds from the 
sale of the security will be deposited; t 
(vi) The issuer shall not be, either before or as a result of the offering, 

an investment company as defined in § 3, Investment Company Act of 
1940 (15 U.S.C. § 80a-3) or subject to the reporting requirements of 
§ 13, Securities Exchange Act of 1934 (15 U.S.C. § 78m) or § 15(d), 
Securities Exchange Act of 1934 (15 U.S.C. § 780(d)); and 

(vii) The issuer shall inform all buyers prior to the sale of a security 
that falls within this subdivision (a)(13)(A) that the security has not 
been registered under this part and the security is subject to the 
limitation on resales contained in 17 C.F.R. 230.147(e); 

(B)Gi) Subdivision (a)(13)(A) shall not be used with any other exemption 
under this part unless the offer or sale is to any of the following: 

(a) An officer, director, partner, or trustee of the entity offering the 
sale of the security, or an individual occupying similar status or 
performing similar functions for the entity offering the sale of the 
security; or 

(6) A person owning ten percent (10%) or more of the outstanding 
shares of any class or classes of securities issued by the entity offering 
the sale of the security; and 
(ii) Offers or sales to persons listed in subdivisions (a)(13)(B)G)(a) and 

(6) shall not count toward the monetary limit of sales set out in 
subdivision (a)(13)(A)@i); and 
(C) Subdivision (a)(13)(A) shall not be available to the issuer: 

(i) If the person selling or offering to sell the security is subject to a 
disqualifying event specified in § 48-1-112(a)(2)(A)-(H); 

(ii) If the offering does not qualify for the exemption provided in 17 
C.F.R. 230.147. The burden of proof of qualification for the exemption is 
on the issuer claiming the exemption. Failure to qualify for the exemp- 
tion will result in any offers or sales of the security to be unregistered 
offers to sell or sales in violation of § 48-1-104; or 

(iii) If the issuer, any of the issuer’s predecessors, any affiliate of the 
issuer, any of the issuer’s directors, officers, general partners, or 
beneficial owners of ten percent (10%) or more of any class of its equity 
securities, any of the issuer’s promoters presently connected with the 
issuer in any capacity, any underwriter of the securities to be offered, or 
any partner, director, or officer of such underwriter: 

(a) Within the past five (5) years, has filed a registration statement 
that is the subject of a currently effective registration stop order 
entered by any state securities administrator or the securities and 
exchange commission; 

(6) Within the past five (5) years, has been convicted of any 
criminal offense in connection with the offer, purchase, or sale of any 
security, or involving fraud or deceit; 

(c) Is currently subject to any state or federal administrative 
enforcement order or judgment, entered within the past five (5) years, 
finding fraud or deceit in connection with the purchase or sale of any 
security; or 
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(dq) Is currently subject to any order, judgment, or decree of any 
court of competent jurisdiction, entered within the past five (5) years, 
that temporarily, preliminarily, or permanently restrains or enjoins 
the party from engaging in or continuing to engage in any conduct or 
practice involving fraud or deceit in connection with the purchase or 
sale of any security. 

(b) The following transactions are exempted from § 48-1-104 and, except as 
the commissioner may otherwise require by rule, §§ 48-1-113 and 48-1-124(e): 

(1) Any transaction by a person acting as an executor, administrator, 
sheriff, marshal, receiver, trustee in bankruptcy, guardian, or conservator; 

(2) Any bona fide pledge transaction; 

(3) Any sale to an institutional investor or to a broker-dealer; 

(4) Any transaction involving the sale of securities of an issuer by or on 
behalf of such issuer or an affiliate of such issuer if all of the following 
conditions are met: 

(A) The aggregate number of persons in this state purchasing such 
securities from the issuer and all affiliates of the issuer pursuant to this 
subdivision (b)(4) during the twelve-month period ending on the date of 
such sale shall not exceed fifteen (15) persons, exclusive of persons who 
acquire such securities in transactions which are not subject to this part or 
which are otherwise exempt from registration under this section or which 
have been registered pursuant to § 48-1-105 or § 48-1-106; 

(B) Such securities are not offered for sale by means of publicly 
disseminated advertisements or sales literature; and | 

(C) All purchasers in this state have purchased such securities with the 
intent of holding such securities for investment for their own accounts and 
without the intent of participating directly or indirectly in a distribution of 
such securities. Any person who holds such securities for a period of two (2) 
years or more from the date such securities have been fully paid for by 
such person shall be presumed to have purchased such securities for 
investment; 

(5) Any transaction in the outstanding securities of an issuer by an 
affiliate of such issuer; provided, that: 

(A) Such affiliate is not acting as an underwriter with respect to the sale 
of such securities; 

(B) Such securities are sold by the affiliate, through a broker-dealer 
registered under § 48-1-109, in “broker’s transactions” as defined by Rule 
144 of the securities and exchange commission (17 C.F.R. § 230.144); 

(C) There is no solicitation, directly or indirectly, of orders to purchase 
any of such securities by the issuer or the affiliate; and 

(D) Neither the issuer nor the affiliate makes any payments directly or 
indirectly in connection with the execution of such transactions other than 
to the broker-dealer who executes the order to sell the securities; 

(6) Any offering of securities by or on behalf of an issuer organized under 
the laws of or domiciled in this state in which the aggregate amount sold in 
this state does not exceed two hundred fifty thousand dollars ($250,000) 
during any twelve-month period, if no commission or other remuneration is 
paid or given directly or indirectly for soliciting any purchaser in this state, 
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exclusive of any amount of securities sold in exempt transactions pursuant 
to subdivision (b)(3); provided, that this exemption shall not be available for 
any offering of certificates of interest or participation in an oil, gas or mining 
title or lease or in payments out of production under such a title or lease; 

(7) Any transaction in the outstanding securities of an issuer by or on 
behalf of a person who is neither the issuer of such securities nor an affiliate 
of such issuer, at a price reasonably related to the market price and: 

(A) If the issuer is required to file reports with the securities and 
exchange commission pursuant to§ 13 o0r§ 15 of the Securities Exchange 
Act of 1934 (15 U.S.C. §§ 78m and 780) respectively, as amended, the 
issuer is not delinquent in the filing of any such reports at the date of sale; 

(B) In the case of issuers which are not required to file such reports, if 
there is publicly available the information concerning the issuer specified 
in Rule 15c2-11 (17 CFR 240.15c2-11), promulgated under the Securities 
Exchange Act of 1934 (15 U.S.C. § 78a et seq.); or 

(C) The issuer is an investment company registered under the Invest- 
ment Company Act of 1940 (15 U.S.C. § 80a-1 et seq.), as amended, and is 
not delinquent in filing any reports required pursuant to such act; 

(8) Any isolated transaction in securities not involving the issuer of such 
securities, an underwriter of such securities, or an affiliate of the issuer of 
such securities; 

(9)(A) Any transaction involving the issuance of a security: 

(i) In connection with a stock bonus plan requiring payment of no 
consideration other than services; 

Gi) In connection with a stock bonus, pension, profit sharing, savings, 
thrift, or retirement plan for employees or self-employed individuals 
qualified under § 401 of the Internal Revenue Code of 1954 (26 U.S.C. 
§ 401), as amended, or individual retirement accounts qualified under 
§ 408 of the Internal Revenue Code of 1954 (26 U.S.C. § 408), as 
amended; or 

Gii) In connection with a transaction that meets the following 
requirements: 

(a) The offering meets the requirements of Rule 701 of the regula- 
tions under the Securities Act of 1933 (17 CFR 230.701), as amended; 
(6b) The offering is exempt from § 5 of the Securities Act of 1933 (15 

U.S.C. § 77e), as amended; and 

(c) The issuer files with the commissioner no later than fifteen (15) 
days after the first sale in this state a notice of transaction, on a form 
adopted by the commissioner, accompanied by a consent to service of 
process, and a nonrefundable filing fee of five hundred dollars ($500); 

(B) No commission, discount, or other remuneration is paid or given in 
connection with any transaction in this state under this subdivision (b)(9) 
unless paid or given to a broker-dealer or agent registered under this part; 
and 

(C) The issuance of any security representing an interest in a collective 
investment fund is exempt only if such security is issued pursuant to a 
plan established and administered by a bank organized under the laws of 
the United States or any bank or trust company organized and supervised 
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under the laws of any state of the United States or sponsored by any 

investment company registered under the Investment Company Act of 

1940 (15 U.S.C. § 80a-1 et seq.), as amended, or sponsored by any 

insurance company licensed to do business in this state; 

(10) Any issuance and delivery of securities of a bank holding company, as 
defined in § 45-2-1402, to a bank or another bank holding company or to the 
security holders thereof in exchange for all or substantially all of the assets 
or the voting securities of the bank or other bank holding company, or in 
connection with a consolidation or merger of the bank holding company and 
a bank or other bank holding company; provided, that such exchanges, 
consolidations or mergers are made in accordance with the applicable 
statutory requirements; 

(11) Any transaction which the commissioner by rule or order exempts as 
not being in the public interest or necessary for the protection of investors. 
Any rule under this section may require a notice filing, and may require the 
payment of a filing fee not in excess of that required by § 48-1-107(b). In the 
event of withdrawal of a notice filing, no funds shall be returned to the 
applicant; 

(12) Any transaction pursuant to an offer to existing security holders of 
the issuer, including the persons who at the time of the transaction are 
holders of convertible securities, nontransferable warrants, or transferable 
warrants exercisable within not more than ninety (90) days of their issuance 
if no commission or other remuneration (other than a standby commission) 
is paid or given directly or indirectly for soliciting any security holder in this 
state; 

(13)(A) Any offer or sale of a security by an issuer in a transaction that 

meets the following requirements: 

(i) Sales of securities are made only to persons who are, or who the 
issuer reasonably believes are, accredited investors. An issuer’s belief 
under this subdivision (b)(13) shall be deemed reasonable if the issuer: 

(a) Obtains from such a person a written certification certifying 
that the person has reviewed the definition of “accredited investor” in 

§ 48-1-102, and certifying that such person meets the definition of 

“accredited investor” in § 48-1-102; 

(b) Obtains from such person such other information as the com- 
missioner may by rule require; and 

(c) Maintains, for a period of not less than three (3) years from the 
date of sale, the written certification and other information required 
by the commissioner; 

(ii) The issuer reasonably believes that all purchasers are purchasing 
for investment and not with a view to or for resale in connection with a 
distribution of the security. Any resale of a security sold in reliance on 
this exemption within twelve (12) months of sale shall be presumed to be 
with a view to distribution and not for investment, except a resale to 
which any of the following applies: 

(a) The resale is pursuant to a registration statement effective 

under § 48-1-105 or § 48-1-106; 

(6) The resale is to an accredited investor; or 
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(c) The resale is to an institutional investor in an exempt transac- 
tion pursuant to subdivision (b)(3); : 

(B) The exemption under this subdivision (b)(13) is not available to an 
issuer that is in the development stage and that either has no specific 
business plan or purpose or has indicated that its business plan is to 
engage in a merger or acquisition with an unidentified company or 
companies, or other entities or persons; 

(C)G) The exemption under this subdivision (b)(18) is not available to 
an issuer if the issuer, any of the issuer’s predecessors, any affiliate of 
the issuer, any of the issuer’s directors, officers, general partners, or 
beneficial owners of ten percent (10%) or more of any class of its equity 
securities, any of the issuer’s promoters presently connected with the 
issuer in any capacity, any underwriter of the securities to be offered, or 
any partner, director, or officer of such underwriter: 

(a) Within the past five (5) years, has filed a registration statement 
that is the subject of a currently effective registration stop order 
entered by any state securities administrator or the securities and 
exchange commission; | 

(6) Within the past five (5) years, has been convicted of any 
criminal offense in connection with the offer, purchase, or sale of any 
security, or involving fraud or deceit; 

(c) Is currently subject to any state or federal administrative 
enforcement order or judgment, entered within the past five (5) years, 
finding fraud or deceit in connection with the purchase or sale of any 
security; or 

(dq) Is currently subject to any order, judgment, or decree of any 
court of competent jurisdiction, entered within the past five (5) years, 
that temporarily, preliminarily, or permanently restrains or enjoins 
the party from engaging in or continuing to engage in any conduct or 
practice involving fraud or deceit in connection with the purchase or 
sale of any security; 

(ii) Subdivision (b)(13)(C)G) is inapplicable if any of the following 
applies: 

(a) The party subject to the disqualification is licensed or registered 
to conduct securities business in the state in which the order, 
judgment, or decree creating the disqualification was entered against 
the party described in subdivision (b)(13)(C)Q); 

(6) Before the first offer is made under this exemption, the state 
securities administrator, the court, or regulatory authority that en- 
tered that order, judgment, or decree, waives the disqualification; or 

(c) The issuer did not know and, in the exercise of reasonable care 
based on reasonable investigation, could not have known that a 
disqualification from the exemption existed under subdivision 
(b)(13)(C)@); 

(D) A general announcement of the proposed offering may be made by 
any means; provided, the general announcement shall include only the 
following information, unless additional information is specifically permit- 
ted by the commissioner: 
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(i) The name, address, and telephone number of the issuer of the 
securities; 
(ii) The name, a brief description, and price of any security to be 
issued; 
(iii) A brief description of the business of the issuer; 
(iv) The type, number, and aggregate amount of securities being 
offered; 
(v) The name, address, and telephone number of the person to contact 
for additional information; and 
(vi) A statement that: 
(a) Sales will be made only to accredited investors; 
(6) No money or other consideration is being solicited or will be 
accepted by way of this general announcement; and 
(c) The securities have not been registered with or approved by any 
state securities administrator or the securities and exchange commis- 
sion and are being offered and sold pursuant to an exemption from 
registration; 

(E) The issuer, in connection with an offer, may provide information in 
addition to the general announcement described in subdivision (b)(13)(D); 
provided, that either of the following applies: 

(i) The information is delivered through an electronic database that is 
restricted to persons who are accredited investors; or 

(ii) The information is delivered after the issuer reasonably believes 
that the prospective purchaser is an accredited investor; 

(F) No telephone solicitation shall be conducted, unless prior to placing 
the telephone call, the issuer reasonably believes that the prospective 
purchaser to be solicited is an accredited investor; 

(G) Dissemination of the general announcement described in subdivi- 
sion (13)(D) to persons who are not accredited investors does not disqualify 
the issuer from claiming an exemption under this subdivision (b)(13); and 

(H) No later than fifteen (15) days after the first sale in this state, the 
issuer shall file with the commissioner a notice of transaction, on a form 
adopted by the commissioner, accompanied by a consent to service of 
process, a copy of the general announcement, if one is made regarding the 
proposed offering, and a nonrefundable filing fee of five hundred dollars 
($500); 

(14) Any offer or sale of a charitable gift annuity as that term is defined 


in § 56-52-102; 


(15) An offer or sale of a security effected by a Canadian broker-dealer and 


its agents if, at the time of the offer or sale, the Canadian broker-dealer and 
its agents have qualified for exemption from registration with the commis- 
sioner of commerce and insurance pursuant to § 48-1-109; 


(16) A nonissuer transaction by or through a broker-dealer registered or 


exempt from registration under this part in a security that: 


(A) Is rated at the time of the transaction by a nationally recognized 
statistical rating organization in one (1) of its four (4) highest rating 
categories; or 

(B) Has a fixed maturity or a fixed interest or dividend, if: 
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(i) Adefault has not occurred during the current fiscal year or within 
the three (3) previous fiscal years or during the existence of the issuer 
and any predecessor if less than three (3) fiscal years, in the payment of 
principal, interest, or dividends on the security; and 
(ii) The issuer is engaged in business, is not in the organizational 
stage or in bankruptcy or receivership, and is not and has not been 
within the previous twelve (12) months a blank check, blind pool, or 
shell company that has no specific business plan or purpose or has 
indicated that its primary business plan is to engage in a merger or 
combination of the business with, or an acquisition of, an unidentified 
person; 
(17) A nonissuer transaction by or through a broker-dealer registered or 
exempt from registration under this part in a security of a foreign issuer: 

(A) That is a margin security defined in regulations or rules adopted by 
the board of governors of the federal reserve system; or 

(B) That relates to securities, including american depository receipts 
(ADRs) representing such securities, that are exempted from § 12(g) of 
the Securities Exchange Act of 1934 (15 U.S.C. § 78l(g)), pursuant to 
§ 12(g)(3) (15 U.S.C. § 781(g)(3)). This subdivision (b)(17)(B) shall apply if 
the foreign issuer of the securities is in compliance with the conditions of 
Rule 12g3-2(b) (17 CFR 240.12¢3-2(b)), promulgated under the Securities 
Exchange Act of 1934 (15 U.S.C. § 78a et seq.), and the primary trading 
market of the foreign issuer: 

(i) Qualifies as a primary trading market as that term is defined in 
Rule 12¢3-2(b), note 1 to paragraph (b)(1); 

(ii) Maintains listing requirements; 

(iii) Has delisting authority; and 

(iv) Has disclosure requirements; or 
(C) If, at the time of the transaction, the foreign issuer maintains a 

listing that: 

(i) Includes the following: 

(a) A description of the business and operations of the foreign 
issuer; 

(b) The names of the executive officers and directors (or their 
corporate equivalents in the foreign issuer’s country of domicile), if 
any; 

(c) An audited balance sheet of the foreign issuer as of a date within 
eighteen (18) months before the date of the transaction or, in the case 
of a reorganization or merger, either an audited balance sheet of each 
party to the reorganization or merger or a pro forma balance sheet of 
the combined organization, in each case as of a date within eighteen 
(18) months before the date of the transaction; and 

(d) An audited income statement for each of the foreign issuer’s 
immediately preceding two (2) fiscal years or for the period of 
existence of the issuer, whichever is shorter, or, in the case of a 
reorganization or merger either an audited income statement of each 
party to the reorganization or merger or a pro forma income statement 
of the combined organization, in each case as of a date within eighteen 
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(18) months before the date of the transaction; and 
(ii) Is published in a securities manual designated by the commis- 
sioner through rule promulgated in accordance with § 48-1-116; 

(18) A nonissuer transaction by an investment adviser registered pursu- 
ant to § 203 of the federal Investment Advisers Act of 1940 (15 U.S.C. 
§ 80b-3), with investments under management in excess of one hundred 
million dollars ($100,000,000) acting in the exercise of discretionary author- 
ity in a signed record for the account of others; and 

(19) Any nonissuer transaction by or through a broker-dealer, registered 
or exempt from registration under this chapter, effecting an unsolicited 
order or offer to purchase; provided, that the broker-dealer acts solely as an 
agent for the purchaser, has no direct or indirect interest in the sale or 
distribution of the security ordered, and receives no commission, profit, or 
other compensation from any source other than the purchaser; and provided 
further, that the commissioner may by rule require that the customer 
acknowledge upon a specified form that the sale was unsolicited, and that a 
signed copy of each such form be preserved by the broker-dealer for a 


specified period. 


History. 

Acts 1980, ch. 866, § 3; 1982, ch. 686, § 1; 
1983, ch. 274, § 21; 1983, ch. 312, § 1; T.C.A., 
§ 48-16-1038; Acts 1986, ch. 596, § 1; 1989, ch. 
207, §§ 1, 2; 19938, ch. 98, §§ 1-3; 1996, ch. 768, 
§ 35; 2001, ch. 278, §§ 2-4; 2002, ch. 517, § 1; 
2002, ch. 700, §§ 4-6; 2007, ch. 417, § 1; 2010, 
ch. 829, § 2; 2011, ch. 79, § 1; T.C.A., § 48-2- 
103; Acts 2013, ch. 261, § 1; 2014, ch. 948, § 1; 
2017, ch. 424, §§ 2-10. 


Code Commission Notes. Former § 48-2- 
103 was transferred to § 48-1-103 by the code 
commission in 2012. 


Compiler’s Notes. 

The Public Utility Holding Company Act of 
1935 referred to in this section, formerly com- 
piled in 15 U.S.C. § 79 et seq., was repealed 
effective August 8, 2005. 

The Securities Law of 1955, formerly codified 
as §§ 48-1601 — 48-1653, was repealed by Acts 
1980, ch. 886, § 27. However, the section also 
contained a savings provision referring to for- 
mer §§ 48-1601 — 48-1653 which read: “(b) 
Prior law exclusively governs all suits, actions, 
prosecutions, or proceedings which are pending 
or may be initiated on the basis of facts or 
circumstances occurring before the effective 
date of this Act, except that no civil suit or 
action may be maintained to enforce any liabil- 
ity under prior law unless brought within any 
period of limitation which applied when the 
cause of action accrued and in any event within 
two years after the effective date of this Act. 

“(c) All effective registrations under prior 
law, all administrative orders relating to such 
registrations, and all conditions imposed upon 
such registrations remain in effect so long as 


they would have remained in effect if this Act 
had not been passed. They are considered to 
have been filed, entered, or imposed under this 
Act, but are governed by prior law. 

“(d) Prior law applies in respect of any sale 
made within one year after the effective date of 
this Act pursuant to an offering exempt under 
prior law which offering was begun in good 
faith before such effective date. 

“(e) Judicial review of all administrative or- 
ders as to which review proceedings have not 
been instituted by the effective date of this Act 
are governed by Section 20, except that no 
review proceeding may be instituted unless the 
petition is filed within any period of limitation 
which applied to a review proceeding when the 
order was entered and in any event within 60 
days after the effective date of this Act.” 

The effective date of the Act was July 2, 1980. 

Acts 1996, ch. 768, which amended this sec- 
tion, is known and may be cited as the Bank 
Reform Act of 1996. 

Acts 2002, ch. 700, § 8 provided that the 
commissioner of commerce and insurance may 
promulgate rules and regulations, including 
public necessity rules (now emergency rules) 
and regulations, to administer the provisions of 
this part. Such rules and regulations shall be 
promulgated in accordance with the Uniform 
Administrative Procedures Act, compiled in 
title 4, chapter 5. 

Acts 2014, ch. 948, § 2 provided that the 
exemption created by § 48-1-103(a)(13) shall 
be known and may be cited as the “Invest 
Tennessee Exemption.” 


Cross-References. 
Public billing authorities, Tax exemption — 
Statute under securities law, § 12-10-113. 


48-1-104 


Share insurance corporation, Exemption 
from taxation, § 45-4-1114. 

Solid waste disposal, Exemption from taxa- 
tion, § 68-211-914. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 612. 
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Law Reviews. 

Selected Tennessee Legislation of 1983 (N. L. 
Resener, J. A. Whitson, K. J. Miller), 50 Tenn. 
L. Rev. 785 (1983). 


48-1-104. Securities registration requirement — Civil penalty. 


(a) It is unlawful for any person to sell any security in this state unless: 


(1) It is registered under this part; 


(2) The security or transaction is exempted under § 48-1-103; or 
(3) The security is a covered security. 

(b) The commissioner may, after notice and opportunity for a hearing under 
the Uniform Administrative Procedures Act, compiled in title 4, chapter 5, 
impose a civil penalty against any person found to be in violation of this 
section, or any rule or order adopted or issued under this section, in an amount 
not to exceed ten thousand dollars ($10,000) per violation, or in an amount not 
to exceed twenty thousand dollars ($20,000) per violation if an individual who 


is a designated adult is a victim. 


History. 

Acts 1980, ch. 866, § 4; T.C.A., § 48-16-104; 
Acts 1997, ch. 164, § 3; 2001, ch. 61, § 2; 
T.C.A., § 48-2-104; Acts 2017, ch. 424, § 11. 


Code Commission Notes. Former § 48-2- 
104 was transferred to § 48-1-104 by the code 
commission in 2012. 


Compiler’s Notes. 

The Securities Law of 1955, formerly codified 
as §§ 48-1601 — 48-1653, was repealed by Acts 
1980, ch. 886, § 27. However, the section also 
contained a savings provision referring to for- 
mer §§ 48-1601 — 48-1653 which read: “(b) 
Prior law exclusively governs all suits, actions, 
prosecutions, or proceedings which are pending 
or may be initiated on the basis of facts or 
circumstances occurring before the effective 
date of this Act, except that no civil suit or 
action may be maintained to enforce any liabil- 
ity under prior law unless brought within any 
period of limitation which applied when the 
cause of action accrued and in any event within 
two years after the effective date of this Act. 

“(c) All effective registrations under prior 
law, all administrative orders relating to such 
registrations, and all conditions imposed upon 


such registrations remain in effect so long as 
they would have remained in effect if this Act 
had not been passed. They are considered to 
have been filed, entered, or imposed under this 
Act, but are governed by prior law. 

“(d) Prior law applies in respect of any sale 
made within one year after the effective date of 
this Act pursuant to an offering exempt under 
prior law which offering was begun in good 
faith before such effective date. 

“(e) Judicial review of all administrative or- 
ders as to which review proceedings have not 
been instituted by the effective date of this Act 
are governed by Section 20, except that no 
review proceeding may be instituted unless the 
petition is filed within any period of limitation 
which applied to a review proceeding when the 
order was entered and in any event within 60 
days after the effective date of this Act.” 

The effective date of the Act was July 2, 1980. 

Acts 2001, ch. 61, § 1 provided that the act 
shall be cited as “The Securities Omnibus Act of 
2001.” 


Textbooks. 
Tennessee Jurisprudence, 7 Tenn. Juris., 
Corporations, § 42. 


NOTES TO DECISIONS 


Analysis 


1. Cease and Desist Order. 
2. Exemptions. 


1. Cease and Desist Order. 
Where the commissioner issued a cease and 


desist order requiring plaintiff to refrain from 
engaging in business as an unregistered bro- 
ker-dealer or selling unregistered securities, 
which purported to restrain only unlawful con- 
duct and was accompanied by notice of oppor- 
tunity for a full hearing, and there was no 
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allegation or evidence that the commissioner 
had or was about to seek judicial enforcement 
of the cease and desist order, the issuance of the 
cease and desist order by an administrative 
official without prior notice and hearing was 
not so extreme and confiscatory as to invoke 
extraordinary judicial powers to vacate it. Wol- 
cotts Financial Services, Inc. v. McReynolds, 
807 S.W.2d 708, 1990 Tenn. App. LEXIS 908 
(Tenn. Ct. App. 1990). 


2. Exemptions. 

Because the requirements of T.C.A. §§ 48-2- 
109(a) and 48-2-104(a) (now T:C.A. 8§ 48-1- 
109(a) and 48-1-104(a)) are distinct, an exemp- 
tion under one does not guarantee, or even 
suggest, an exemption under the other. An 
individual selling a security that is exempt 


48-1-105 


104(a) (now T.C.A. § 48-1-104(a)) need not reg- 
ister as a broker-dealer or broker-dealer agent 
pursuant to T.C.A. § 48-2-109(a) (now T.C.A. 
§ 48-1-109(a)). State v. Casper, 297 S.W.3d 676, 
2009 Tenn. LEXIS 719 (Tenn. Nov. 6, 2009). 
There was no error in dismissing a claim for 
violations of the Tennessee Securities Act of 
1980 because an investment was excluded from 
the registration requirements since it involved 
exchanging cash in return for obtaining a por- 
tion of cash or currency located somewhere in 
England. There was no investment contract 
shown based on the fact that reasonable reli- 
ance was not shown. Estate of Lambert v. 
Fitzgerald, 497 S.W.38d 425, 2016 Tenn. App. 
LEXIS 298 (Tenn. Ct. App. Apr. 28, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 


from the registration requirements of § 48-2- 546 (Tenn. Aug. 18, 2016). 


48-1-105. Registration by coordination. 


(a) Any security for which a registration statement under the Securities Act 
of 1933 (15 U.S.C. § 77a et seq.), as amended, or a notification under Tier 1 of 
Regulation A of the Securities Act of 19383 (17 CFR 230.251 et seq.), as 
amended, has been filed in connection with the same offering may be 
registered by coordination as provided in this section. 

(b) A registration statement under this section shall contain the following 
information and be accompanied by the following documents in addition to the 
consent to service of process required by § 48-1-124(e): 

(1) If not included in the registration statement, one (1) copy of the latest 
form of prospectus or offering circular filed under the Securities Act of 1933 
as amended, or Regulation A thereunder as amended, in a format approved 
by the commissioner; 

(2) If the commissioner by rule requires, a copy of the charter and bylaws 
(or their substantial equivalents) of the issuer, as then in effect, a copy of any 
agreements with or among underwriters, a copy of any indenture or other 
instrument governing the issuance of the security to be registered, and a 
specimen or copy of the security; 

(3) If the commissioner by rule requires, copies of any other documents 
filed under the Securities Act of 1933, as amended, or Regulation A, as 
amended, thereof; 

(4) An undertaking to forward promptly to the commissioner all amend- 
ments to the prospectus or offering circular; and 

(5) If the commissioner by rule or order requires, such other information 
as is necessary to determine that the registration statement does not include 
any untrue statement of a material fact or omit to state a material fact 
required to be stated therein or necessary to make the statements therein, in 
the light of the circumstances under which they were made, not misleading. 
(c)(1) A registration statement under this section which has been filed with 
the securities and exchange commission (SEC) automatically becomes effec- 
tive with the commissioner when it is declared effective by the SEC if all the 
following conditions are satisfied: 


48-1-105 
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(A) No stop order is in effect and no proceeding is pending under 

§ 48-1-108; ; 

(B) The registration statement has been on file with the commissioner 
for at least twenty (20) days; and 

(C) Astatement of the maximum and minimum proposed offering prices 
and the maximum underwriting discounts and commissions has been on 
file for two (2) full business days or such shorter period as the commis- 
sioner permits by rule or order and the offering is made within those 
limitations. 

(2) The registrant shall promptly notify the commissioner, by telephone or 
other electronic means, of the date and time when the registration statement 
or notification filed with the SEC is declared effective by the SEC and the 
contents of the price amendment, if any, and shall promptly file a post- 
effective amendment containing the information and documents in the price 
amendment. “Price amendment” means the final amendment filed with the 
SEC, which includes a statement of the offering price, underwriting and 
selling discounts or commissions, amount of proceeds, conversion rates, call 
prices, and other matters dependent upon the offering price. 

(3) The commissioner may by rule or order waive either or both of the 
conditions specified in subdivisions (c)(1)(B) and (C). If the registration 
statement or notification filed with the SEC is declared effective by the SEC 
before all the conditions in this subsection (c) are satisfied and they are not 
waived, the registration statement automatically becomes effective with the 
commissioner as soon as all the conditions are satisfied. 

(4) If the registrant advises the commissioner of the date when the 
registration statement or notification filed with the SEC is expected to be 
declared effective, the commissioner shall promptly advise the registrant, by 
telephone or other electronic means, at the registrant’s expense, whether or 
not all the conditions are satisfied and whether or not the commissioner then 
contemplates the institution of a proceeding under § 48-1-108. This notice 
by the commissioner does not preclude the institution of such a proceeding 
at any time. 


History. 

Acts 1980, ch. 866, § 5; T.C.A., § 48-16-105; 
Acts 1986, ch. 596, § 2; 2001, ch. 61, § 3; 
T.C.A., § 48-2-105; Acts 2017, ch. 424, §§ 12- 
18. 


Code Commission Notes. Former § 48-2- 
105 was transferred to § 48-1-105 by the code 
commission in 2012. 


Compiler’s Notes. 

The Securities Law of 1955, formerly codified 
as §§ 48-1601 — 48-1653, was repealed by Acts 
1980, ch. 886, § 27. However, the section also 
contained a savings provision referring to for- 
mer §§ 48-1601 — 48-1653 which read: “(b) 
Prior law exclusively governs all suits, actions, 
prosecutions, or proceedings which are pending 
or may be initiated on the basis of facts or 
circumstances occurring before the effective 
date of this Act, except that no civil suit or 


action may be maintained to enforce any liabil- 
ity under prior law unless brought within any 
period of limitation which applied when the 
cause of action accrued and in any event within 
two years after the effective date of this Act. 

“(c) All effective registrations under prior 
law, all administrative orders relating to such 
registrations, and all conditions imposed upon 
such registrations remain in effect so long as 
they would have remained in effect if this Act 
had not been passed. They are considered to 
have been filed, entered, or imposed under this 
Act, but are governed by prior law. 

“(d) Prior law applies in respect of any sale 
made within one year after the effective date of 
this Act pursuant to an offering exempt under 
prior law which offering was begun in good 
faith before such effective date. 

“(e) Judicial review of all administrative or- 
ders as to which review proceedings have not 
been instituted by the effective date of this Act 
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are governed by Section 20, except that no The effective date of the Act was July 2, 1980. 
review proceeding may be instituted unless the Acts 2001, ch. 61, § 1 provided that the act 
petition is filed within any period of limitation shall be cited as “The Securities Omnibus Act of 
which applied to a review proceeding when the 2001.” 

order was entered and in any event within 60 

days after the effective date of this Act.” 


48-1-106. Registration by qualification. 


(a) Any security may be registered by qualifications as provided in this 
section. 

(b) A registration statement under this section shall contain the following 
information and be accompanied by the following documents, in addition to the 
consent to service of process required by § 48-1-124(e): 

(1) Ifnot included in the registration statement, one (1) copy of an offering 
circular or prospectus in a format approved by the commissioner, containing 
such financial statements and such information, including information 
concerning the securities offered, the offering, the issuer, the issuer’s 
promoters, directors, officers, security holders and personnel, material 
contracts, litigation, transactions, and remuneration, as the commissioner 
shall specify by rule; 

(2) A specimen or copy of the security being registered, a copy of the 
issuer’s charter and bylaws (or their substantial equivalents), as then in 
effect, and a copy of any indenture or other instrument defining the rights of 
the holders of the security to be registered; 

(3) A signed copy of an opinion of counsel as to the legality of the security 
being registered, and to the effect that the security, when sold, shall be 
legally issued, fully paid, nonassessable and, if a debt security, a binding 
obligation of the issuer; 

(4) The written consent of any accountant, attorney, engineer, appraiser, 
or other person whose profession gives authority to a statement made by the 
accountant, attorney, engineer, appraiser, or other person, if any such person 
is named as having prepared or certified a report or valuation (other than a 
public and official document or statement) which is used in connection with 
the registration statement; 

(5) A copy of any notice, circular, advertisement, sales literature, or 
communication, which is to be used in connection with the offering, contain- 
ing such information as the commissioner may require by rule and subject to 
such terms and conditions as may be prescribed therein; and 

(6) If the commissioner by rule or order requires such additional informa- 
tion or documents as are necessary to determine that the registration 
statement does not include any untrue statement of a material fact or omit 
to state a material fact required to be stated therein or necessary to make 
the statements therein, in the light of the circumstances under which they 
were made, not misleading. 

(c) Aregistration statement under this section shall become effective twenty 
(20) days following filing unless the commissioner by order specifies an earlier 
effective date, or the commissioner may by order defer the effective date for any 
reason shown to be in the public interest and necessary for the protection of 
investors. 
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(d) A prospectus which is part of a registration statement effective under 
this section shall be delivered to any purchaser at or prior to the execution by 
the purchaser of a written agreement to purchase, the delivery of a confirma- 
tion of sale, or the payment for securities offered by means of such prospectus, 


whichever occurs first. 


History. 

Acts 1980, ch. 866, § 6; T.C.A., § 48-16-106; 
Acts 2001, ch. 61, § 4; T.C.A., § 48-2-106; Acts 
2017, ch. 424, § 19. 


Code Commission Notes. Former § 48-2- 
106 was transferred to § 48-1-106 by the code 
commission in 2012. 


Compiler’s Notes. 

The Securities Law of 1955, formerly codified 
as §§ 48-1601 — 48-1653, was repealed by Acts 
1980, ch. 886, § 27. However, the section also 
contained a savings provision referring to for- 
mer §§ 48-1601 — 48-1653 which read: “(b) 
Prior law exclusively governs all suits, actions, 
prosecutions, or proceedings which are pending 
or may be initiated on the basis of facts or 
circumstances occurring before the effective 
date of this Act, except that no civil suit or 
action may be maintained to enforce any liabil- 
ity under prior law unless brought within any 
period of limitation which applied when the 
cause of action accrued and in any event within 
two years after the effective date of this Act. 

“(c) All effective registrations under prior 


law, all administrative orders relating to such 
registrations, and all conditions imposed upon 
such registrations remain in effect so long as 
they would have remained in effect if this Act 
had not been passed. They are considered to 
have been filed, entered, or imposed under this 
Act, but are governed by prior law. 

“(d) Prior law applies in respect of any sale 
made within one year after the effective date of 
this Act pursuant to an offering exempt under 
prior law which offering was begun in good 
faith before such effective date. 

“(e) Judicial review of all administrative or- 
ders as to which review proceedings have not 
been instituted by the effective date of this Act 
are governed by Section 20, except that no 
review proceeding may be instituted unless the 
petition is filed within any period of limitation 
which applied to a review proceeding when the 
order was entered and in any event within 60 
days after the effective date of this Act.” 

The effective date of the Act was July 2, 1980. 

Acts 2001, ch. 61, § 1 provided that the act 
shall be cited as “The Securities Omnibus Act of 
2001.” 


48-1-107. Provisions applicable to registration generally. 


(a) A registration statement with respect to a security may be filed by the 
issuer or a broker-dealer registered under this part. 

(b) Every person filing a registration statement under §§ 48-1-105 and 
48-1-106 shall pay a filing fee of one tenth of one percent (0.1%) of the 
maximum aggregate offering price at which the registered securities are to be 
offered in this state, but the fee shall in no case be more than one thousand 
dollars ($1,000) nor less than an amount which the commissioner shall by rule 
establish. When a registration statement is withdrawn before the effective 
date or before a preeffective stop order is entered under § 48-1-108, the 
commissioner shall retain the minimum filing fee established pursuant to this 
subsection (b) and return the remainder of the fee, if any, to the applicant. 

(c) Every registration statement shall specify: 

(1) The amount of securities to be offered in this state; 

(2) The states in which a registration statement or similar document in 
connection with the offering has been or is to be filed; and 

(3) Any adverse order, judgment, or decree entered in connection with the 
offering by the regulatory authorities in any state or by any court or by the 
securities and exchange commission. 

(d) The commissioner may by order permit the omission of any item of 
information or document from any registration statement if the commissioner 
finds that the omission of such information or document is in the public 
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interest and inclusion of such information or document is not necessary for the 
protection of investors. 

(e) The commissioner may by rule declare standards of fairness and reason- 
ableness concerning securities offerings generally and may by rule or order 
require as a condition of registration that: 

(1) Any security issued to a promoter within the past three (3) years or to 
be issued to a promoter for a consideration substantially different from the 
public offering price, or to any person for a consideration other than cash, be 
deposited in escrow for a reasonable period; and 

(2) The proceeds from the sale of the security registered in this state be 
held in escrow until the issuer receives a specified amount from the sale of 
the security either in this state or elsewhere; 

provided, that any such order be clearly shown to be in the public interest and 
necessary for the protection of investors. The commissioner may by rule 
determine the conditions of any escrow required hereunder, but the commis- 
sioner may not reject a depository solely because of its location in another 
state. 

(f) Every registration statement is effective for one (1) year from its effective 
date, unless the commissioner is sooner notified of the completion of the 
offering, or unless such registration is sooner terminated by order of the 
commissioner. Notwithstanding the foregoing, when a prospectus is used more 
than nine (9) months after the effective date of the registration statement, the 
information contained therein shall be as of a date not more than sixteen (16) 
months prior to such use. 

(g) Renewal registration for the succeeding one-year period may be issued 
upon written application and upon payment of fees as provided by this section 
for original registration, even though the maximum fee was paid in the 
preceding period, without the filing of further statements or furnishing of any 
further information except as the commissioner by rule requires. All applica- 
tions for renewal received after the expiration of the previous registration shall 
be treated as original applications. 

(h) So long as a registration statement is effective, the person who filed the 
registration statement shall file such reports as the commissioner shall by rule 
require, keep reasonably current the information contained in the registration 
statement, and disclose the progress of the offering. For the purpose of 
avoiding unnecessary duplication, the commissioner, insofar as the commis- 
sioner deems it practicable in administering this subsection (h), may cooperate 
with the securities administrators of other jurisdictions, the securities and 
exchange commission, any national securities exchange or national securities 
association registered under the Securities Exchange Act of 1934 (15 U.S.C. 
§ 78a et seq.), as amended, and any association of securities administrators. 

(i) Any prospectus shall contain such other information as the commissioner 
may by rule require as being in the public interest and necessary for the 
protection of investors. 

(j) In the exercise of the commissioner’s power under this section, § 48-1- 
105 or § 48-1-106, the commissioner shall have authority by rule to classify 
prospectuses according to the nature and circumstances of their use or the 
nature of the security, issue, issuer, or otherwise, and, subject to such terms 
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and conditions as the commissioner shall specify therein, to prescribe as to 
each class the form and contents which the commissioner may find to be in the 
public interest and necessary for the protection of investors. 

(k) A registration statement may be withdrawn prior to its effectiveness or 
the issuance of a preeffective stop order under § 48-1-108. An effective 
registration statement may be withdrawn otherwise only in the discretion of 
the commissioner. 

(1) Aregistration statement relating to a security may be amended after its 
effective date so as to increase the securities specified as proposed to be offered. 
As to securities not yet sold, such an amendment becomes effective when the 
commissioner so orders. In the case of securities which are sold in an amount 
in excess of the amount or number of securities specified in an effective 
registration statement, as proposed to be offered, the person or persons who 
filed the registration statement may, in accordance with rules the commis- 
sioner shall promulgate as in the public interest and necessary for the 
protection of investors, elect to have the registration of those securities deemed 
effective as of the time of their sale, upon payment to the commissioner, within 
six (6) months after the sale, of a registration fee equal to the difference 
between the registration fee previously paid and the amount of the fee which 
would have otherwise been applicable to those additional securities had they 
been included in the registration statement, if any, plus a late registration fee 
of twenty-five dollars ($25.00). Upon such an election and payment, the 
registration statement shall be considered to have been in effect with respect 
to those shares. Every person filing an amendment under this subsection (m) 
shall pay a filing fee, calculated in the manner specified in subsection (b), with 
respect to the additional securities. 

(m) Any amendment to a registration statement which changes the name of 
the offering of securities shall pay a processing fee of fifty dollars ($50.00) 
payable upon the amendment’s filing with the commissioner. 


History. 
Acts 1980, ch. 866, § 7; 1981, ch. 459, § 1; 


period of limitation which applied when the 
cause of action accrued and in any event within 


T.C.A., § 48-16-107; Acts 1988, ch. 663, § 1; 
1993, ch. 98, §§ 4-8; 1996, ch. 1072, §§ 1, 2; 
2001, ch. 61, §§ 5-7; T.C.A., § 48-2-107; Acts 
2017, ch. 424, §§ 20-22. 


Code Commission Notes. Former § 48-2- 
107 was transferred to § 48-1-107 by the code 
commission in 2012. 


Compiler’s Notes. 

The Securities Law of 1955, formerly codified 
as §§ 48-1601 — 48-1653, was repealed by Acts 
1980, ch. 886, § 27. However, the section also 
contained a savings provision referring to for- 
mer §§ 48-1601 — 48-1653 which read: “(b) 
Prior law exclusively governs all suits, actions, 
prosecutions, or proceedings which are pending 
or may be initiated on the basis of facts or 
circumstances occurring before the effective 
date of this Act, except that no civil suit or 
action may be maintained to enforce any liabil- 
ity under prior law unless brought within any 


two years after the effective date of this Act. 

“(c) All effective registrations under prior 
law, all administrative orders relating to such 
registrations, and all conditions imposed upon 
such registrations remain in effect so long as 
they would have remained in effect if this Act 
had not been passed. They are considered to 
have been filed, entered, or imposed under this 
Act, but are governed by prior law. 

“(d) Prior law applies in respect of any sale 
made within one year after the effective date of 
this Act pursuant to an offering exempt under 
prior law which offering was begun in good 
faith before such effective date. 

“(e) Judicial review of all administrative or- 
ders as to which review proceedings have not 
been instituted by the effective date of this Act 
are governed by Section 20, except that no 
review proceeding may be instituted unless the 
petition is filed within any period of limitation 
which applied to a review proceeding when the 
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order was entered and in any event within 60 Law Reviews. 

days after the effective date of this Act.” Federal State Relations Under the Federal 
The effective date of the Act was July 2, 1980. Securities Code (Jeffery B. Bartell), 32 Vand. L. 
Acts 2001, ch. 61, § 1 provided that the act Rev. 457. 

shall be cited as “The Securities Omnibus Act of 

2001.” 


48-1-108. Stop order denying, suspending, or revoking registration. 


(a) The commissioner may issue a stop order denying effectiveness to, or 
suspending or revoking the effectiveness of, any registration statement if the 
commissioner finds that: 

(1) The order is in the public interest; and 

(2)(A) The registration statement, or any amendment under § 48-1-107 
(as of its effective date or as of the date of an order denying effectiveness), 
or any report under § 48-1-107(h) includes any untrue statement of a 
material fact or omits to state a material fact required to be stated therein 
or necessary to make the statements made therein, in light of the 
circumstances under which they were made, not misleading; 

(B) Any provision of this part or any rule, order or condition lawfully 
imposed under this part has been willfully violated in connection with the 
offering by: 

(i) The person filing the registration statement; 

(ii) The issuer, any partner, officer, or director of the issuer, any 
person occupying a similar status or performing similar functions, or 
any person directly or indirectly controlling, controlled by, or under 
common control with the issuer, but only if the person filing the 
registration statement is directly or indirectly controlled by or acting for 
the issuer; or 

Gui) Any underwriter; 

(C) The security registered or sought to be registered is the subject of an 
administrative stop order or similar order or a permanent or temporary 
injunction of any court of competent jurisdiction entered under any other 
federal or state act applicable to the offering; provided, that the commis- 
sioner may not: 

(i) Institute a proceeding against an effective registration statement 
under this subdivision (a)(2)(C) more than one (1) year from the date of 
the order or injunction relied on; or 

(ii) Enter an order under this subdivision (a)(2)(C) on the basis of an 
order or injunction entered under any other state act, unless that order 
or injunction was based on facts which would currently constitute a 
ground for a stop order under this section; 

(D) The issuer’s enterprise or method of business includes or would 
include activities which are illegal where performed; 

(E) The offering has worked or tended to work a fraud upon purchasers 
or would so operate; 

(F) When a security is sought to be registered by coordination, there has 
been a failure to comply with the undertaking required by § 48-1- 
105(b)(4); or 

(G) The applicant or registrant has failed to pay the proper filing fee; 
provided, that the commissioner may enter only a denial order under this 


48-1-109 SECURITIES 30 
subdivision (a)(2)(G) and the commissioner shall vacate any such order 
when the deficiency has been corrected. ; 

(b) No order may be entered under any part of this section without full 
compliance with § 48-1-116. Upon issuance of an order under this section, the 
commissioner shall give notice of the issuance of such order and of the reasons 
therefor and opportunity for hearing by personal service or by certified mail, 
return receipt requested, to the addressee’s last known business mailing 
address. The commissioner shall vacate or modify the order at any time for 
good cause or if such registration statement or prospectus has been filed or 
amended in accordance with such order. 

(c) The commissioner may not institute a stop order proceeding against an 
effective registration statement on the basis of a fact or transaction known to 
the commissioner when the registration statement became effective, unless the 
proceeding is instituted within the thirty (30) days immediately following the 
date the registration statement became effective. 

(d) In any case in which the commissioner is authorized to issue a stop order 
denying, suspending or revoking the effective registration of the securities of 
an issuer, the commissioner may impose a fine of five thousand dollars ($5,000) 
upon the issuer of such securities for all violations arising from any single 


transaction. 


History. 

Acts 1980, ch. 866, § 8; T.C.A., § 48-16-108; 
Acts 1996, ch. 1072, §§ 6, 8; T.C.A., § 48-2-108; 
Acts 2017, ch. 424, § 23. 


Code Commission Notes. Former § 48-2- 
108 was transferred to § 48-1-108 by the code 
commission in 2012. 


Compiler’s Notes. 

The Securities Law of 1955, formerly codified 
as §§ 48-1601 — 48-1653, was repealed by Acts 
1980, ch. 886, § 27. However, the section also 
contained a savings provision referring to for- 
mer §§ 48-1601 — 48-1653 which read: “(b) 
Prior law exclusively governs all suits, actions, 
prosecutions, or proceedings which are pending 
or may be initiated on the basis of facts or 
circumstances occurring before the effective 
date of this Act, except that no civil suit or 
action may be maintained to enforce any liabil- 
ity under prior law unless brought within any 
period of limitation which applied when the 
cause of action accrued and in any event within 
two years after the effective date of this Act. 

“(c) All effective registrations»under prior 
law, all administrative orders relating to such 


registrations, and all conditions imposed upon 
such registrations remain in effect so long as 
they would have remained in effect if this Act 
had not been passed. They are considered to © 
have been filed, entered, or imposed under this 
Act, but are governed by prior law. 

“(d) Prior law applies in respect of any sale 
made within one year after the effective date of 
this Act pursuant to an offering exempt under 
prior law which offering was begun in good 
faith before such effective date. 

“e) Judicial review of all administrative or- 
ders as to which review proceedings have not 
been instituted by the effective date of this Act 
are governed by Section 20, except that no 
review proceeding may be instituted unless the 
petition is filed within any period of limitation 
which applied to a review proceeding when the 
order was entered and in any event within 60 
days after the effective date of this Act.” 

The effective date of the Act was July 2, 1980. 

Acts 2001, ch. 61, § 1 provided that the act 
shall be cited as “The Securities Omnibus Act of 
2001.” 


Law Reviews. 
SEC Injunctions, 68 Tenn. L. Rev. 427 (2001). 


48-1-109. Registration as broker-dealers, agents, investment advisers, 
and investment adviser representatives. 


(a) It is unlawful for any person to transact business from, in, or into this 
state as a broker-dealer or agent unless such person is registered as a 
broker-dealer or agent under this part, except that: 

(1) A bank shall be exempt from registration as a broker-dealer to the 
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extent its activities are excepted under either the definition of “broker” in 

§ 3(a)(4)(B) of the Securities Exchange Act of 1934 (15 U.S.C. 

§ 78c(a)(4)(B)), or the definition of “dealer” in § 3(a)(5)(C) of the Securities 

Exchange Act of 1934 (15 U.S.C. § 78c(a)(5)(C)); 

(2) A person who limits such person’s activity as a broker-dealer to acting 
solely as a broker-dealer with regard to charitable gift annuities, as that 
term is defined by § 56-52-102, shall be exempt from registration as a 
broker-dealer; 

(3) A person who limits such person’s activity as an agent to acting solely 
as an agent on behalf of a person who is eligible for the exemption from 
broker-dealer registration in subdivision (a)(2) shall be exempt from regis- 
tration as an agent. 

(b) It is unlawful for any broker-dealer to employ an agent to transact 
business as an agent unless the agent is registered under this part. The 
registration of an agent is not effective during any period when the agent is not 
associated with a particular broker-dealer registered under this part. When an 
agent begins or terminates a connection with a broker-dealer, or begins or 
terminates those activities which make such person an agent, both the agent 
and the broker-dealer shall promptly notify the commissioner. 

(c) It is unlawful for any person to transact business from, in, or into this 
state as an investment adviser or investment adviser representative unless: 

(1) The person is registered as an investment adviser or investment 
adviser representative under this part; 

(2) The person is required to register as an investment adviser pursuant 
to § 203 of the Investment Advisers Act of 1940 (15 U.S.C. § 80b-3); 
provided, however, that an initial notice filing, consisting of any documents 
filed with the securities and exchange commission, a consent to service of 
process, and a nonrefundable fee of one hundred dollars ($100) shall be filed 
with the commissioner or the commissioner’s designee, with payment of any 
reasonable costs charged by the designee for processing such filings, ten (10) 
days prior to the person acting as an investment adviser; and a renewal 
notice filing containing such information as the commissioner by rule 
requires and a nonrefundable fee of one hundred dollars ($100) shall be filed 
with the commissioner or the commissioner’s designee, with payment of any 
reasonable costs charged by the designee for processing such filing for each 
successive year in which such person acts as such investment adviser; every 
notice filing of an investment adviser expires annually, unless timely 
renewed, on December 31 of each year; or 

(3) The person’s only clients in this state are insurance companies. 
(d)(1) Every registration of a broker-dealer or investment adviser expires 
annually, unless timely renewed, on December 31 of each year. 

(2) Every registration of an agent or investment adviser representative 
expires annually, unless timely renewed, on December 31 of each year. 

(3) Every notice filing of an investment adviser expires annually, unless 
timely renewed, on December 31 of each year. 

(4) A registration or notice filing is timely renewed if the renewal 
application, all required exhibits, and fees are on file with the commissioner 
by December 31 of each year. 
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(e) The commissioner may, after notice and an opportunity for a hearing 
under the Uniform Administrative Procedures Act, compiled in title 4, chapter 
5, impose a civil penalty against any person found to be in violation of this 
section, or any rule or order adopted or issued under this section, in an amount 
not to exceed ten thousand dollars ($10,000) per violation, or in an amount not 
to exceed twenty thousand dollars ($20,000) per violation if an individual who 
is a designated adult is a victim. 

(f) It is unlawful for any investment adviser to employ an investment 
adviser representative unless the investment adviser representative is regis- 
tered under this part. The registration of an investment adviser representative 
is not effective during any period when the investment adviser representative 
is not associated with a particular investment adviser. When an investment 
adviser representative begins or terminates a connection with an investment 
adviser, or begins or terminates those activities which make that person an 
investment adviser representative, both the investment adviser representative 
and the investment adviser shall promptly notify the commissioner. 

(g) Notwithstanding subsection (a), a Canadian broker-dealer that is resi- 
dent in Canada and has no office or other physical presence in the United 
States and is not an office of, branch of, or a natural person associated with, a 
broker-dealer otherwise registered in the United States may transact business 
in this state without registering with the commissioner of commerce and 
insurance as a broker-dealer under the following conditions: 

(1) The business transacted in this state by the Canadian broker-dealer 
must be limited to the effecting of or attempt to effect transactions in 
securities: 

(A) With or for a natural person who regularly resides in Canada and 
who is temporarily present in this state and with whom the Canadian 
broker-dealér had a bona fide customer relationship before the natural 
person entered the United States; or 

(B) With or for a natural person who is a resident of this state, or is 
temporarily present in this state, and who contributes to, or is or will be 
entitled to receive the income and assets from, a Canadian retirement 
account; 

(2) The Canadian broker-dealer files the following with the commissioner 
of commerce and insurance: 

(A) An annual notice in the form prescribed by the commissioner of 
commerce and insurance; 

(B) A consent to service of process; and 

(C) An annual fee of two hundred dollars ($200); 

(3) The Canadian broker-dealer is a member of a self-regulatory organi- 
zation or stock exchange in Canada; 

(4) The Canadian broker-dealer maintains its provincial or territorial 
registration and its membership in a self-regulatory organization or stock 
exchange in good standing; 

(5) The Canadian broker-dealer discloses to its customers in this state 
that the Canadian broker-dealer is not subject to the full regulatory 
requirements of this part; and 

(6) The Canadian broker-dealer is not in violation of § 48-1-121 and all 
rules promulgated thereunder. 
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(h) Notwithstanding subsection (a), a Canadian agent representing a Cana- 
dian broker-dealer transacting business in this state pursuant to this section 
need not register with the commissioner of commerce and insurance as an 
agent; provided, that such agent is registered in good standing in the 


appropriate Canadian jurisdiction. 


History. 

Acts 1980, ch. 866, § 9; T.C.A., § 48-16-109; 
Acts 1985, ch. 26, § 2; 1997, ch. 164, § 4; 2001, 
ch. 61, §§ 8-10; 2001, ch. 80, § 3; 2002, ch. 517, 
§§ 2, 3; 2002, ch. 550, §§ 2-5; 2002, ch. 700, 
§ 7; T.C.A., § 48-2-109; Acts 2017, ch. 424, 
§§ 24-29. 


Code Commission Notes. Former § 48-2- 
109 was transferred to § 48-1-109 by the code 
commission in 2012. 


Compiler’s Notes. 


The Securities Law of 1955, formerly codified’ 


as §§ 48-1601 — 48-1653, was repealed by Acts 
1980, ch. 886, § 27. However, the section also 
contained a savings provision referring to for- 
mer §§ 48-1601 — 48-1653 which read: “(b) 
Prior law exclusively governs all suits, actions, 
prosecutions, or proceedings which are pending 
or may be initiated on the basis of facts or 
circumstances occurring before the effective 
date of this Act, except that no civil suit or 
action may be maintained to enforce any liabil- 
ity under prior law unless brought within any 
period of limitation which applied when the 
cause of action accrued and in any event within 
two years after the effective date of this Act. 
“(c) All effective registrations under prior 
law, all administrative orders relating to such 
registrations, and all conditions imposed upon 
such registrations remain in effect so long as 
they would have remained in effect if this Act 


had not been passed. They are considered to 
have been filed, entered, or imposed under this 
Act, but are governed by prior law. 

“(d) Prior law applies in respect of any sale 
made within one year after the effective date of 
this Act pursuant to an offering exempt under 
prior law which offering was begun in good 
faith before such effective date. 

“(e) Judicial review of all administrative or- 
ders as to which review proceedings have not 
been instituted by the effective date of this Act 
are governed by Section 20, except that no— 
review proceeding may be instituted unless the 
petition is filed within any period of limitation 
which applied to a review proceeding when the 
order was entered and in any event within 60 
days after the effective date of this Act.” 

The effective date of the Act was July 2, 1980. 

Acts 2001, ch. 61, § 1 provided that the act 
shall be cited as “The Securities Omnibus Act of 
2001.” 

Acts 2002, ch. 700, § 8 provided that the 
commissioner of commerce and insurance may 
promulgate rules and regulations, including 
public necessity rules (now emergency rules) 
and regulations, to administer the provisions of 
this part. Such rules and regulations shall be 
promulgated in accordance with the Uniform 
Administrative Procedures Act, compiled in 
title 4, chapter 5. 


Cross-References. 
Occupation tax on broker-dealers, agents and 
advisors, title 67, ch. 4, part 17. 


NOTES TO DECISIONS 


Analysis 
1. Statute of Limitations. 
2. Registration. 
3. Willfulness. 
4, Exemptions. 
1 


. Statute of Limitations. 

Plaintiffs’ claims against the defendants un- 
der the Tennessee Blue Sky Law, for invest- 
ments made more than two years before the 
action was filed, were barred under the two 
year provision of T.C.A. § 48-2-122(h) (now 
T.C.A. 48-1-122(h)). Joyner v. Triple Check Fi- 
nancial Service, 782 F. Supp. 364, 1991 U.S. 
Dist. LEXIS 19144 (W.D. Tenn. 1991). 


2. Registration. 

Where trustees of retirement plans alleged 
that securities brokers were liable for their 
registered agent’s theft of the plans’ funds 


which were entrusted to the agent for invest- 
ment, the agent could only deal in securities 
based on registration with the brokers under 
T.C.A. § 48-2-109(a), (b) (now T.C.A. 48-1- 
109(a), (b)), and thus the brokers could be liable 
for the agent’s theft even though the brokers 
only controlled the agent indirectly. As You Sow 
v. AIG Fin. Advisors, Inc., 584 F. Supp. 2d 1034, 
2008 U.S. Dist. LEXIS 29365 (M.D. Tenn. Mar. 
26, 2008). 


3. Willfulness. 

Defendant’s convictions for willfully selling 
securities without registering with the state as 
a broker-dealer or agent in violation of T.C.A. 
§ 48-2-109 (now T.C.A. 48-1-109) were rein- 
stated because the term willfully in T.C.A. 
§ 48-2-123(a) (now T.C.A. 48-1-123(a)) required 
only that defendant acted deliberately and was 
fully aware of his conduct and defendant was 
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aware he was selling securities and knew that 
he was not registered as a broker-dealer or 
agent. State v. Casper, 297 S.W.3d 676, 2009 
Tenn. LEXIS 719 (Tenn. Nov. 6, 2009). 


4, Exemptions. 

Because the requirements of T.C.A. §§ 48-2- 
109(a) and 48-2-104(a) (now T.C.A. 48-1-109(a) 
and 48-1-104(a)) are distinct, an exemption 
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under one does not guarantee, or even suggest, 
an exemption under the other. An individual 
selling a security that is exempt from the reg- 
istration requirements of § 48-2-104(a) (now 
T.C.A. 48-1-104(a)) must be properly registered 
as a broker-dealer or broker-dealer agent pur- 
suant to § 48-2-109(a) (now T.C.A. 48-1- 
109(a)). State v. Casper, 297 S.W.3d 676, 2009 
Tenn. LEXIS 719 (Tenn. Nov. 6, 2009). 


48-1-110. Registration procedure. 


(a)(1) A broker-dealer, agent, investment adviser, or investment adviser 
representative may obtain an initial or renewal registration by filing with 
the commissioner or the commissioner’s designee an application, together 
with a consent to service of process pursuant to § 48-1-124(e), and by paying 
any reasonable costs charged by the designee for processing such filings. 

(2) The application shall be on such form and contain such information as 
the commissioner by rule requires concerning such matters as: 

(A) The applicant’s form and place of organization; 

(B) The applicant’s proposed method of doing business; 

(C) The qualifications and business history of the applicant and, if 
appropriate, the qualifications and business history of any affiliate, 
partner, officer, director, or any person occupying a similar status or 
performing similar functions for the applicant; 

(D) Any injunction or administrative order or conviction of a misde- 
meanor involving a security or any aspect of the securities business and 
any conviction of a felony; and 

(EK) The applicant’s financial condition and history. 

(3) The commissioner may by rule require an applicant for initial regis- 
tration to publish an announcement of the application in one (1) or more 
specified newspapers published in this state. 

(4) If no denial order is in effect and no proceeding is pending under 
§ 48-1-112, such registration becomes effective at twelve o'clock (12:00) 
noon, central time, of the thirtieth day after a completed application is filed. 
The commissioner may by rule or order specify an earlier effective date, and 
may by order defer the effective date until twelve o’clock (12:00) noon, 
central time, of the thirtieth day after the filing of any amendment. 

(5) Registration of a broker-dealer automatically constitutes registration 
of any partner, officer, or director of the broker-dealer, or a person occupying 
a similar status or performing similar functions. 

(b) Every applicant for initial or renewal registration shall pay a nonrefund- 
able filing fee of two hundred dollars ($200) in the case of a broker-dealer, fifty 
dollars ($50.00) in the case of an agent, two hundred dollars ($200) in the case 
of an investment adviser, and fifty dollars ($50.00) in the case of an investment 
adviser representative. 

(c) Aregistered broker-dealer or investment adviser may file an application 
for registration of a successor, whether or not the successor is then in existence, 
for the unexpired portion of the year. There shall be no filing fee for the 
registration of any successor. 

(d) The commissioner may by rule require a minimum net capital for 
registered broker-dealers and investment advisers. 
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(e) The commissioner may by rule require registered broker-dealers, agents, 
investment advisers, and investment adviser representatives to post surety 
bonds in amounts up to ten thousand dollars ($10,000), or reasonable fidelity 
bonds, and may determine their conditions. Any appropriate deposit of cash or 
securities shall be accepted in lieu of any surety bond so required. No surety 
bond may be required of any registrant whose net capital, which may be 
defined by rule, exceeds one hundred thousand dollars ($100,000). Every 
surety bond shall provide coverage of any suit thereon by any person who has 
a cause of action under § 48-1-122 and, if the commissioner by rule requires, 
by any person who has a cause of action not arising under this part. No suit 
may be maintained to enforce any liability on any bond unless brought within 
two (2) years after the sale or other act upon which such suit is based. 

(f)(1) Any person who is included in the definition of “issuer” by virtue of 

§ 48-1-102(15)(A)Gii) shall register as an issuer-dealer unless either: 

(A) Such person sells less than one hundred thousand dollars 
($100,000) per year in undivided fractional interests in oil, gas, or other 
mineral interests in any twelve-month period; or 

(B) Such person contributes money or services for lease acquisition and 
drilling or mining activities on property covered by the undivided frac- 
tional interests in proportion to the person’s interest in the proceeds from 
such activities on the same basis as all purchasers of undivided fractional 
interests. For purposes of this subdivision (f)(1)(B), services shall be 
valued at the fair market value of similar services and at competitive 
rates, and such value shall be established prior to the sale of any interests. 
(2) An issuer-dealer is not deemed to be a “broker-dealer” and is not 

subject to regulation other than as provided by this subsection (f) and rules 

permitted hereby so long as its securities business is restricted to the sale of 
undivided fractional interests. 

(3) The commissioner shall by rule provide the forms for application and 
renewal as an issuer-dealer, the term of the registration, and fees for initial 
application and renewal which shall not exceed those provided by subsection 
(b) for broker-dealers. 

(4) Registration as an issuer-dealer shall be effective thirty (30) days after 
receipt of a completed application and the appropriate fee, if any, unless 
denial proceedings are instituted or unless an earlier effective date is 
granted by order of the commissioner. The registration may be denied, 
revoked, or suspended if such action is in the public interest and if the 
applicant or any affiliate, partner, officer, director, or any person occupying a 
similar status or performing similar functions: 

(A) Has filed an application for registration which included any untrue 
statement of a material fact required to be stated therein or necessary to 
make the statements therein, in light of the circumstances under which 
they were made, not misleading; 

(B) Has been convicted within the past ten (10) years of any misde- 
meanor involving any aspect of the securities business or an investment- 
related business, or any felony; 

(C) Is permanently or temporarily enjoined by any court of competent 
jurisdiction from engaging in or continuing any conduct or practice 
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involving any aspect of the securities business or any investment-related 
business; or 

(D) Is the subject of any order entered within the past ten (10) years by 
any agency of any jurisdiction having regulatory authority with respect to 
the securities business or any investment-related business, denying, 
revoking, or suspending a registration as a broker-dealer, agent, invest- 
ment adviser, or the substantial equivalent of those terms as defined in 
this part, or ordering such person to cease and desist from continuing any 
conduct or practice involving any investment-related transaction based on 
fraud, deceit, or misrepresentation, or applicable law similar to § 48-1- 


121(a) and (b). 


History. 

Acts 1980, ch. 866, § 10; 1983, ch. 312, § 3; 
T.C.A., § 48-16-110; Acts 1985, ch. 26, § 3; 
1989, ch. 15, §§ 1, 2; 2001, ch. 61, § 11; 2002, 
ch. 550, §§ 6-8; T.C.A., § 48-2-110; Acts 2017, 
ch. 424, §§ 30-32. 


Code Commission Notes. Former § 48-2- 
110 was transferred to § 48-1-110 by the code 
commission in 2012. 


Compiler’s Notes. 

The Securities Law of 1955, formerly codified 
as §§ 48-1601 — 48-1653, was repealed by Acts 
1980, ch. 886, § 27. However, the section also 
contained a savings provision referring to for- 
mer §§ 48-1601 — 48-1653 which read: “(b) 
Prior law exclusively governs all suits, actions, 
prosecutions, or proceedings which are pending 
or may be initiated on the basis of facts or 
circumstances occurring before the effective 
date of this Act, except that no civil suit or 
action may be maintained to enforce any liabil- 
ity under prior law unless brought within any 
period of limitation which applied when the 
cause of action accrued and in any event within 
two years after the effective date of this Act. 

“(c) All effective registrations under prior 
law, all administrative orders relating to such 


registrations, and all conditions imposed upon 
such registrations remain in effect so long as 
they would have remained in effect if this Act 
had not been passed. They are considered to 
have been filed, entered, or imposed under this 
Act, but are governed by prior law. 

“(d) Prior law applies in respect of any sale 
made within one year after the effective date of 
this Act pursuant to an offering exempt under 
prior law which offering was begun in good 
faith before such effective date. 

“(e) Judicial review of all administrative or- 
ders as to which review proceedings have not 
been instituted by the effective date of this Act 
are governed by Section 20, except that no 
review proceeding may be instituted unless the 
petition is filed within any period of limitation 
which applied to a review proceeding when the 
order was entered and in any event within 60 
days after the effective date of this Act.” 

The effective date of the Act was July 2, 1980. 

Acts 2001, ch. 61, § 1 provided that the act 
shall be cited as “The Securities Omnibus Act of 
2001.” 


Law Reviews. | 

Selected Tennessee Legislation of 1983 (N.L. 
Resener, J. A. Whitson, K. J. Miller), 50 Tenn. 
L. Rev. 785 (1983). 


NOTES TO DECISIONS 


DECISIONS UNDER PRIOR LAW 


Analysis 


1. Commissioner’s Discretion. 
2. Filing of Documents and Issuance of Permit. 
3. Agent’s Noncompliance. 


1. Commissioner’s Discretion. 

A discretionary power vested in the commis- 
sioner to issue a permit to investment company 
could not be considered in a collateral proceed- 
ing upon a note given for stock of a corporation 
holding such permit. Dixie Rubber Co. v. 
McBee, 148 Tenn. 168, 253 S.W. 353, 1923 
Tenn. LEXIS 5 (1923), affd, State v. Adams, 262 
S.W. 62 (Mo. Ct. App. 1924); Dixie Rubber Co. V. 


McBee, 150 Tenn. 53, 262 S.W. 32, 1923 Tenn. 
LEXIS 62 (1923). 


2. Filing of Documents and Issuance of 
Permit. 

Commissioner’s issuance of a permit was 
conclusive that investment corporation had in 
all respects complied with Acts 1913 (1st .S.), 
ch. 31 in an action involving the validity of the 
contract made by the corporation, provided that 
the documents had been filed for the commis- 
sioner’s examination, as required, but the per- 
mit is not conclusive where such documents 
have not been filed. Dixie Rubber Co. V. McBee, 
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150 Tenn. 53, 262 S.W. 32, 1923 Tenn. LEXIS 
62 (1923). 


the failure of an agent to register as required 
did not render a note to the corporation unen- 
forceable. McCallum v. MclIsaac, 159 Tenn. 655, 


3. Agent's Noncompliance. 21 S.W2d 392, 1929 Tenn. LEXIS 26 (1929). 


Where the corporation complied with the 
provisions of Acts 1913 (1st Ex. Sess.), ch. 31, 


48-1-111. Records and reports — Examinations. 


(a) Every registered broker-dealer and investment adviser shall make and 
keep such accounts, correspondence, memoranda, papers, books, and other 
records as the commissioner by rule prescribes. All records so required shall be 
preserved for three (3) years unless the commissioner by rule prescribes 
otherwise for particular types of records. 

(b) Every registered broker-dealer and investment adviser shall file such 
financial reports and other documents as the commissioner by rule prescribes. 

(c) If the information contained in any document filed with the commis- 
sioner is or becomes inaccurate or incomplete in any material respect, the 
registrant shall promptly file a correcting amendment. 

(d)(1) All the records referred to in subsection (a) are subject at any time and 

from time to time to such reasonable periodic, special, or other examinations, 

within or outside of this state, by representatives of the commissioner, as the 
commissioner deems necessary or appropriate in the public interest or for 
the protection of investors. 

(2) The cost of such examination shall be borne by the person examined 
and shall include the expenses of the commissioner or the commissioner’s 
deputy and the expenses and compensation of the commissioner’s assistants 
employed in the examination; provided, that not more than two (2) such 
examinations shall be charged to such person in any twelve-month period. 

(3) For the purpose of avoiding unnecessary duplication of examinations, 
the commissioner, insofar as the commissioner deems it practicable in 
administering this subsection (d), may cooperate with the securities admin- 
istrators of other states, the securities and exchange commission, any 
national securities exchange or national securities association registered 
under the Securities Exchange Act of 1934 (15 U.S.C. § 78a et seq.), as 
amended, or any securities administrators’ association. 


History. 

Acts 1980, ch. 866, § 11; T.C.A., § 48-16-111; 
T.C.A., § 48-2-111; Acts 2017, ch. 424, §§ 33, 
34, 


Code Commission Notes. Former § 48-2- 
111 was transferred to § 48-1-111 by the code 
commission in 2012. 


Compiler’s Notes. 

The Securities Law of 1955, formerly codified 
as §§ 48-1601 — 48-1653, was repealed by Acts 
1980, ch. 886, § 27. However, the section also 
contained a savings provision referring to for- 
mer §§ 48-1601 — 48-1653 which read: “(b) 
Prior law exclusively governs all suits, actions, 
prosecutions, or proceedings which are pending 
or may be initiated on the basis of facts or 
circumstances occurring before the effective 


date of this Act, except that no civil suit or 
action may be maintained to enforce any liabil- 
ity under prior law unless brought within any 
period of limitation which applied when the 
cause of action accrued and in any event within 
two years after the effective date of this Act. 

“(c) All effective registrations under prior 
law, all administrative orders relating to such 
registrations, and all conditions imposed upon 
such registrations remain in effect so long as 
they would have remained in effect if this Act 
had not been passed. They are considered to 
have been filed, entered, or imposed under this 
Act, but are governed by prior law. 

“(d) Prior law applies in respect of any sale 
made within one year after the effective date of 
this Act pursuant to an offering exempt under 
prior law which offering was begun in good 
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faith before such effective date. 

“(e) Judicial review of all administrative or- 
ders as to which review proceedings have not 
been instituted by the effective date of this Act 
are governed by Section 20, except that no 
review proceeding may be instituted unless the 


petition is filed within any period of limitation 
which applied to a review proceeding when the 
order was entered and in any, event within 60 
days after the effective date of this Act.” 

The effective date of the Act was July 2, 1980. 


48-1-112. Denial, revocation, suspension, cancellation, or withdrawal 


of registration. 


(a) The commissioner may by order deny, suspend, or revoke any registra- 
tion under this part if the commissioner finds that: 
(1) The order is in the public interest and necessary for the protection of 


investors; and 


(2) The applicant or registrant or, in the case of a broker-dealer or 
investment adviser, any affiliate, partner, officer, director, or any person 
occupying a similar status or performing similar functions: 


(A) Has filed an application for registration which as of its effective 
date, or as of any date after filing in the case of an order denying 
effectiveness, includes any untrue statement of a material fact or omits to 
state any material fact required to be stated therein or necessary to make 
the statements therein, in the light of the circumstances under which they 
were made, not misleading; 

(B) Has willfully violated or willfully failed to comply with any provi- 
sion of this part or a predecessor chapter or any rule or order under this 
part or a predecessor chapter, including, without limitation, any net 
capital requirements; 

(C) Has been convicted of any felony, or within the previous ten (10) 
years has been convicted of a misdemeanor involving a security or any 
aspect of the securities business or any investment-related business; 

(D) Is permanently or temporarily enjoined by any court of competent 
jurisdiction from engaging in or continuing any conduct or practice 
involving any aspect of the securities business or any investment-related 
business; 

(EK) Is the subject of an order of the commissioner denying, suspending, 
or revoking any registration as a broker-dealer, agent, investment adviser, 
or investment adviser representative, or ordering any person to cease and 
desist from violating any provision of this part; 

(F)G)(a) Is the subject of any order entered within the past ten (10) 
years by the securities administrator of any other jurisdiction or by 
the securities and exchange commission or any other federal or state 
agency having jurisdiction over investment-related businesses: 

(1) Denying or revoking any registration as a broker-dealer, 
agent, investment adviser, or investment adviser representative, or 
the substantial equivalent of those terms as defined in this part; or 

(2) Ordering such person to cease and desist from any conduct or 
practice involving any aspect of the securities business or any 
investment-related business based on findings of fraud, deceit, or 


misrepresentation or violations of laws similar to § 48-1-121(a) or 
(b); or 
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(b) Is the subject of an order suspending or expelling such person 
from a national securities exchange or national securities association 
registered under the Securities Exchange Act of 1934 (15 U.S.C. § 78a 
et seq.), as amended, or is the subject of a United States post office 
fraud order; 

(ii) The commissioner may not either: 

(a) Institute a revocation or suspension proceeding under this 
subdivision (a)(2)(F) more than one (1) year from the date of the order 
relied on as long as the registrant notified the commissioner within 
thirty (30) days of the date of the order; or 

(6) Enter an order under this subdivision (a)(2)(F) on the basis of 
an order under another jurisdiction’s act unless that order was based 
on facts which would currently constitute a ground for an order 
denying or revoking registration under this part, or is based on 
findings of fraud, deceit, misrepresentation or violations of law 
similar to § 48-1-121(a) and (b); 

(G) Has engaged in dishonest or unethical practices in the securities 
business; 

(H) Is insolvent, either in the sense that the applicant’s liabilities 
exceed its assets or in the sense that it cannot meet its obligations as they 
mature; provided, that the commissioner may not enter an order against 
a broker-dealer or investment adviser under this subdivision (a)(2)(H) 
without a specific finding that the broker-dealer or investment adviser is 
insolvent; 

(I) Is not qualified on the basis of such factors as training, experience, 
and knowledge of the securities business, except as otherwise provided in 
subsection (c); 

(J) Has failed reasonably to supervise such person’s agents if the person 
is a broker-dealer, or such person’s investment adviser representatives if 
the person is an investment adviser; or 

(K) Has failed to pay any required fee; provided, that the commissioner 
shall vacate any such order when the deficiency has been corrected. 

(b) The commissioner may not institute a revocation or suspension proceed- 
ing under subsection (a) based solely on material facts actually known by the 
commissioner unless an investigation or the revocation or suspension proceed- 
ing is instituted within one (1) year after the commissioner actually acquires 
knowledge of the material facts. 

(c) The following provisions govern the application of subdivision (a)(2)(1): 

(1) The commissioner may not enter an order against a broker-dealer on 
the basis of the lack of qualification of any person other than: 

(A) The broker-dealer personally if the broker-dealer is an individual; 

(B) A general partner, officer, director, or controlling person of such 
broker-dealer; or 

(C) An agent of such broker-dealer; 

(2) The commissioner may not enter an order against an investment 
adviser on the basis of the lack of qualification of any person other than: 

(A) The investment adviser personally if the investment adviser is an 
individual; 


48-1-112 SECURITIES 40 


(B) A general partner, officer, director, or controlling person of such 
investment adviser; or 
(C) An investment adviser representative; 

(3) The commissioner may not enter an order solely on the basis of lack of 
experience if the applicant or registrant is qualified by training or knowledge 
or both; 

(4) The commissioner shall consider that an agent who will work under 
the supervision of a registered broker-dealer need not have the same 
qualifications as such broker-dealer; 

(5) The commissioner shall consider that an investment adviser is not 
necessarily qualified solely on the basis of experience as a broker-dealer or 
agent. When the commissioner finds that an applicant for registration 
(including a renewal of an effective registration) as a broker-dealer is not 
qualified as an investment adviser, the commissioner may by order condition 
the applicant’s registration as a broker-dealer upon the registrant’s not 
transacting business in this state as an investment adviser; 

(6) The commissioner may by rule provide for an examination, which may 
be written or oral or both, to be taken by any class of or all applicants for 
registration as a broker-dealer or investment adviser, as well as persons who 
represent or will represent a broker-dealer or an investment adviser in doing 
any broker-dealer or investment adviser activities; 

(7) The commissioner shall consider that an investment adviser represen- 
tative who will work under the supervision of a registered investment 
adviser need not have the same qualification as such investment adviser; 
(d) In any case in which the commissioner is authorized to deny, revoke, or 

suspend the registration of a broker-dealer, agent, investment adviser, invest- 
ment adviser representative, or applicant for broker-dealer, agent, investment 
adviser, or investment adviser representative registration, the commissioner 
may, in lieu of or in addition to such disciplinary action, impose a civil penalty 
in an amount not to exceed five thousand dollars ($5,000) for all violations for 
any single transaction, or in an amount not to exceed ten thousand dollars 
($10,000) per violation if an individual who is a designated adult is a victim. 
(e) Pending final determination whether or not any registration under this 
section shall be revoked, the commissioner may by order suspend such 
registration, if after notice and opportunity for hearing, the commissioner finds 
such suspension to be in the public interest and necessary for the protection of 
investors. 
(f)(1) Upon such terms and conditions as the commissioner deems in the 
public interest and necessary for the protection of investors, any registered 
broker-dealer, agent, investment adviser, or investment adviser representa- 
tive may withdraw from registration by filing a written notice of withdrawal 
with the commissioner or by filing a notice of withdrawal through a 
designated filing depository. 

(2) Withdrawal from registration as a broker-dealer, agent, investment 
adviser, or investment adviser representative becomes effective thirty (30) 
days after receipt of an application to withdraw or within such shorter period 
of time as the commissioner by rule or order may permit. 

(g) If the commissioner finds that any registered broker-dealer, agent, 
investment adviser, or investment adviser representative is no longer in 
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existence or has ceased to do business as a broker-dealer, agent, investment 
adviser, or investment adviser representative, the commissioner shall by order 
cancel the registration of such broker-dealer, agent, investment adviser, or 


investment adviser representative. 


History. 

Acts 1980, ch. 866, § 12; 1983, ch. 312, §§ 4, 
5; T.C.A., § 48-16-112; Acts 1986, ch. 596, § 3; 
2001, ch. 61, §§ 12, 13; 2002, ch. 550, §§ 9-17; 
2007, ch. 272, §§ 1, 2; 2010, ch. 697, § 2; 2010, 
ch. 829, § 3; T.C.A., § 48-2-112; Acts 2017, ch. 
424, §§ 35, 36. 


Code Commission Notes. Former § 48-2- 
112 was transferred to § 48-1-112 by the code 
commission in 2012. 


Compiler’s Notes. 

The Securities Law of 1955, formerly codified 
as §§ 48-1601 — 48-1653, was repealed by Acts 
1980, ch. 886, § 27. However, the section also 
contained a savings provision referring to for- 
mer §§ 48-1601 — 48-1653 which read: “(b) 
Prior law exclusively governs all suits, actions, 
prosecutions, or proceedings which are pending 
or may be initiated on the basis of facts or 
circumstances occurring before the effective 
date of this Act, except that no civil suit or 
action may be maintained to enforce any liabil- 
ity under prior law unless brought within any 
period of limitation which applied when the 
cause of action accrued and in any event within 
two years after the effective date of this Act. 

“(c) All effective registrations under prior 
law, all administrative orders relating to such 


registrations, and all conditions imposed upon 
such registrations remain in effect so long as 
they would have remained in effect if this Act 
had not been passed. They are considered to 
have been filed, entered, or imposed under this 
Act, but are governed by prior law. 

“(d) Prior law applies in respect of any sale 
made within one year after the effective date of 
this Act pursuant to an offering exempt under 
prior law which offering was begun in good 
faith before such effective date. 

“(e) Judicial review of all administrative or- 
ders as to which review proceedings have not 
been instituted by the effective date of this Act 
are governed by Section 20, except that no 
review proceeding may be instituted unless the 
petition is filed within any period of limitation 
which applied to a review proceeding when the 
order was entered and in any event within 60 
days after the effective date of this Act.” 

The effective date of the Act was July 2, 1980. 

Acts 2001, ch. 61, § 1 provided that the act 
shall be cited as “The Securities Omnibus Act of 
2001.” 


Law Reviews. 

Selected Tennessee Legislation of 1983 (N. L. 
Resener, J. A. Whitson, K. J. Miller), 50 Tenn. 
L. Rev. 785 (1983). 

SEC Injunctions, 68 Tenn. L. Rev. 427 (2001). 


48-1-113. Filing of sales and advertising literature. 


The commissioner may by rule require the filing of any prospectus, pam- 
phlet, circular, form letter, advertisement, or other sales literature or adver- 
tising communication addressed or intended for distribution to prospective 
investors, including clients or prospective clients of an investment adviser. 


History. 
Acts 1980, ch. 866, § 13; T.C.A., § 48-16-113; 
T.C.A. § 48-2-113; Acts 2017, ch. 424, § 37. 


Code Commission Notes. Former § 48-2- 
113 was transferred to § 48-1-113 by the code 
commission in 2012. 


Compiler’s Notes. 

The Securities Law of 1955, formerly codified 
as §§ 48-1601 — 48-1653, was repealed by Acts 
1980, ch. 886, § 27. However, the section also 
contained a savings provision referring to for- 
mer §§ 48-1601 — 48-1653 which read: “(b) 
Prior law exclusively governs all suits, actions, 
prosecutions, or proceedings which are pending 
or may be initiated on the basis of facts or 
circumstances occurring before the effective 
date of this Act, except that no civil suit or 


action may be maintained to enforce any liabil- 
ity under prior law unless brought within any 
period of limitation which applied when the 
cause of action accrued and in any event within 
two years after the effective date of this Act. 

“(c) All effective registrations under prior 
law, all administrative orders relating to such 
registrations, and all conditions imposed upon 
such registrations remain in effect so long as 
they would have remained in effect if this Act 
had not been passed. They are considered to 
have been filed, entered, or imposed under this 
Act, but are governed by prior law. 

“(d) Prior law applies in respect of any sale 
made within one year after the effective date of 
this Act pursuant to an offering exempt under 
prior law which offering was begun in good 
faith before such effective date. 

“(e) Judicial review of all administrative or- 
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ders as to which review proceedings have not 
been instituted by the effective date of this Act 
are governed by Section 20, except that no 
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which applied to a review proceeding when the 
order was entered and in any event within 60 
days after the effective date of this Act.” 


review proceeding may be instituted unless the 


The effective date of the Act was July 2, 1980. 
petition is filed within any period of limitation » 


48-1-114. Unlawful representation concerning registration or exemp- 
tion. 


(a) Neither the fact that an application for registration or notice filing under 
§§ 48-1-109 - 48-1-112 or a registration statement or notice filing under 
§§ 48-1-104 - 48-1-108 or § 48-1-125 has been filed, nor the fact that a person 
or security is effectively registered, constitutes a finding by the commissioner 
that any document filed under this part is true, complete, and not misleading. 

(b) Neither any such fact nor the fact that an exemption or exception is 
available for a security or transaction means that the commissioner has passed 
in any way upon the merits or qualifications of, or that the commissioner has 


recommended or given approval to, any person, security, or transaction. 
(c) Any representation to the contrary is unlawful. 


History. 
Acts 1980, ch. 866, § 14; ae: A., § 48-16-114; 
Acts 1997, ch. 164, § 5; T.C.A. § 48-2-114; Acts 


2017, ch. 424, § 38. 


Code Commission Notes. Former § 48-2- 
114 was transferred to § 48-1-114 by the code 
commission in 2012. 


Compiler’s Notes. 

The Securities Law of 1955, formerly codified 
as §§ 48-1601 — 48-1653, was repealed by Acts 
1980, ch. 886, § 27. However, the section also 
contained a savings provision referring to for- 
mer §§ 48-1601 — 48-1653 which read: “(b) 
Prior law exclusively governs all suits, actions, 
prosecutions, or proceedings which are pending 
or may be initiated on the basis of facts or 
circumstances occurring before the effective 
date of this Act, except that no civil suit or 
action may be maintained to enforce any liabil- 
ity under prior law unless brought within any 
period of limitation which applied when the 
cause of action accrued and in any event within 
two years after the effective date of this Act. 

“(c) All effective registrations under prior 
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law, all administrative orders relating to such 
registrations, and all conditions imposed upon 
such registrations remain in effect so long as 
they would have remained in effect if this Act 
had not been passed. They are considered to 
have been filed, entered, or imposed under this 
Act, but are governed by prior law. 

“(d) Prior law applies in respect of any sale 
made within one year after the effective date of 
this Act pursuant to an offering exempt under 
prior law which offering was begun in good 
faith before such effective date. 

“(e) Judicial review of all administrative or- 
ders as to which review proceedings have not 
been instituted by the effective date of this Act 
are governed by Section 20, except that no 
review proceeding may be instituted unless the 
petition is filed within any period of limitation 
which applied to a review proceeding when the 
order was entered and in any event within 60 
days after the effective date of this Act.” 

The effective date of the Act was July 2, 1980. 

Acts 2001, ch. 61, § 1 provided that the act 
shall be cited as “The Securities Omnibus Act of 
2001.” 


(a) The administration of this part shall be vested in the commissioner. The 
commissioner, as authorized by the governor, shall appoint a director or 
assistant commissioner of securities and may delegate to such director or 
assistant commissioner of securities, by rule, such of the commissioner’s 
powers and duties hereunder as are appropriate for the protection of investors 
and the efficient administration of this part. 

(b) The commissioner has the authority to employ attorneys, auditors, 
examiners, investigative agents, clerks and stenographers and other profes- 
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sional and clerical employees as the proper administration of this part may 
require. 

(c) The commissioner, or any persons employed by the commissioner, shall 
be paid, in addition to their regular compensation, the transportation fare, 
board, lodging, and other traveling expenses necessary and actually incurred 
by each of them in the performance of their duties under this part. 

(d) The revenues collected by the commissioner under this part are for the 
purpose of defraying a portion of the expenses incurred by the commissioner in 
the administration of this part. Such fees shall be payable in addition to other 
fees and taxes now required by law and shall be expendable receipts for the use 
of the commissioner in defraying a portion of the cost of the administration of 
this part. 

(e)(1) It is unlawful for the commissioner or any of the commissioner’s 
officers or employees to use for personal benefit any information which is 
filed with or obtained by the commissioner and which is not made public. No 
provision of this part authorizes the commissioner or any of the commission- 
er’s officers or employees to disclose any such information except among 
themselves or when necessary or appropriate in a proceeding or investiga- 
tion under this part. 

(2) No provision of this part either creates or derogates from any privilege 
which exists at common law or otherwise when documentary or other 
evidence is sought under a subpoena directed to the commissioner or any of 
the commissioner’s officers or employees. 

(f)(1) The commissioner may designate filing depositories for all records 

required to be filed and maintained under this part. These records may be 

maintained in original form or by means of microfilm, microfiche, micropho- 
tographic reproduction, photographic reproduction, word processing, com- 
puterization, or other acceptable reproductive methods. 

(2) The commissioner is further authorized to participate, in whole or in 
part, in the Central Registration Depository systems Web Central Registra- 
tion Depository (Web CRD) and Web Investment Advisers Registration 
Depository (IARD), in cooperation with the Financial Industry Regulatory 
Authority (FINRA) or any successor regulatory entity, the North American 
Securities Administrators Association (NASAA), other states, the United 
States, and other entities, to the extent the commissioner deems participa- 
tion as being in the public interest and necessary for the protection of 
investors. 

(3) The commissioner is further authorized to participate, in whole or in 
part, in securities registration depository systems, in cooperation with 
NASAA, other states, the United States, and other entities, to the extent the 
commissioner deems participation as being in the public interest and 
necessary for the protection of investors. 


History. 

Acts 1980, ch. 866, § 15; T-C.A., § 48-16-115; 
Acts 1985, ch. 26, § 4; 1996, ch. 1072, § 7; 
2001, ch. 61, § 14; 2010, ch. 697, §§ 1, 3; T.C.A. 
§ 48-2-115; Acts 2017, ch. 424, § 39. 


Code Commission Notes. Former § 48-2- 


115 was transferred to § 48-1-115 by the code 
commission in 2012. 


Compiler’s Notes. 

The Securities Law of 1955, formerly codified 
as §§ 48-1601 — 48-1653, was repealed by Acts 
1980, ch. 886, § 27. However, the section also 


48-1-116 


contained a savings provision referring to for- 
mer §§ 48-1601 — 48-1653 which read: “(b) 
Prior law exclusively governs all suits, actions, 
prosecutions, or proceedings which are pending 
or may be initiated on the basis of facts or 
circumstances occurring before the effective 
date of this Act, except that no civil suit or 
action may be maintained to enforce any liabil- 
ity under prior law unless brought within any 
period of limitation which applied when the 
cause of action accrued and in any event within 
two years after the effective date of this Act. 

“(c) All effective registrations under prior 
law, all administrative orders relating to such 
registrations, and all conditions imposed upon 
such registrations remain in effect so long as 
they would have remained in effect if this Act 
had not been passed. They are considered to 
have been filed, entered, or imposed under this 
Act, but are governed by prior law. 

“(d) Prior law applies in respect of any sale 
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made within one year after the effective date of 
this Act pursuant to an offering exempt under 
prior law which offering was begun in good 
faith before such effective date. 

“(e) Judicial review of all administrative or- 
ders as to which review proceedings have not 
been instituted by the effective date of this Act 
are governed by Section 20, except that no 
review proceeding may be instituted unless the 
petition is filed within any period of limitation 
which applied to a review proceeding when the 
order was entered and in any event within 60 
days after the effective date of this Act.” 

The effective date of the Act was July 2, 1980. 

Acts 2001, ch. 61, § 1 provided that the act 
shall be cited as “The Securities Omnibus Act of 
2001.” 


Cross-References. 

Appointment of personnel by commissioner, 
§ 4-4-106. 

Reorganization of divisions, § 4-4-101. 


48-1-116. Rules, forms, orders, and hearings. 


(a) The commissioner may from time to time make, promulgate, amend, and 
rescind such rules, forms, and orders as are necessary to carry out this part, 
including rules, forms, and orders governing registration statements, applica- 
tions, reports, and filing fees, and defining any terms, whether or not used in 
this part, insofar as the definitions are not inconsistent with this part. For the 
purpose of rules and forms, the commissioner may classify securities, persons, 
and matters within the commissioner’s jurisdiction, and prescribe different 
requirements for different classes. 

(b) No rule, form, or order may be made, promulgated, amended, or 
rescinded unless the commissioner finds that the action is in the public 
interest, necessary for the protection of investors and consistent with the 
purposes fairly intended by the policy and provisions of this part. In prescrib- 
ing rules and forms, the commissioner may cooperate with the securities 
administrators of other jurisdictions, the securities and exchange commission, 
or any national securities exchange or national securities association regis- 
tered under the Securities Exchange Act of 1934 (15 U.S.C. § 78a et seq.), as 
amended, with a view to effectuating the policy of this part to achieve 
maximum uniformity in the form and content of registration statements, 
applications, and reports wherever practicable. 

(c)(1) The commissioner may by rule prescribe: 

(A) The form and content of financial statements required under this 
part; 
(B) The circumstances under which consolidated financial statements 
shall be filed; and 
(C) Whether or not any required financial statements shall be certified 
by independent or certified public accountants. 
(2) All financial statements shall be prepared in accordance with gener- 
ally accepted accounting principles or the rules adopted by the securities and 
exchange commission. 


45 | SECURITIES 


48-1-116 


(d) No provision of this part imposing any liability applies to any act done or 
omitted in good faith in conformity with any rule, form, order, or interpretive 
opinion under § 48-1-117(e), of the commissioner, notwithstanding that the 
rule, form, or order may later be amended or rescinded or be determined by 
judicial or other authority to be invalid for any reason. 


(e)(1) All rules and forms provided for in this part shall be adopted, 
promulgated, and contested as provided in the Uniform Administrative 
Procedures Act, compiled in title 4, chapter 5. 

(2) No order may be entered under this part (except routine orders of 
effective registration, registration termination by operation of law, or regis- 
tration abandonment) without: 

(A) Notice to the affected parties (which shall fe prior notice unless the 
commissioner determines that prior notice would not be in the public 
interest and would be detrimental to the protection of investors); 

(B) Opportunity for a hearing before the commissioner; and 

(C) Written findings of fact and conclusions of law. 

(3) Every investigation, hearing or other proceeding (other than private 
investigations under § 48-1-118(a)) held under this part which determines 
or affects the legal rights, duties, or privileges of particular specified parties 
shall be deemed to be a “contested case” under the Uniform Administrative 


Procedures Act, and shall be conducted as required by that act. 


History. 
Acts 1980, ch. 866, § 16; T.C.A., § 48-16-116; 
T.C.A. § 48-2-116; Acts 2017, ch. 424, § 40. 


Code Commission Notes. Former § 48-2- 
116 was transferred to § 48-1-116 by the code 
commission in 2012. 


Compiler’s Notes. 

The Securities Law of 1955, formerly codified 
as §§ 48-1601 — 48-1653, was repealed by Acts 
1980, ch. 886, § 27. However, the section also 
contained a savings provision referring to for- 
mer §§ 48-1601 — 48-1653 which read: “(b) 
Prior law exclusively governs all suits, actions, 
prosecutions, or proceedings which are pending 
or may be initiated on the basis of facts or 
circumstances occurring before the effective 
date of this Act, except that no civil suit or 
action may be maintained to enforce any liabil- 
ity under prior law unless brought within any 
period of limitation which applied when the 
cause of action accrued and in any event within 
two years after the effective date of this Act. 

“(c) All effective registrations under prior 


law, all administrative orders relating to such 
registrations, and all conditions imposed upon 
such registrations remain in effect so long as 
they would have remained in effect if this Act 
had not been passed. They are considered to 
have been filed, entered, or imposed under this 
Act, but are governed by prior law. 

“(d) Prior law applies in respect of any sale 
made within one year after the effective date of 
this Act pursuant to an offering exempt under 
prior law which offering was begun in good 
faith before such effective date. 

“(e) Judicial review of all administrative or- 
ders as to which review proceedings have not 
been instituted by the effective date of this Act 
are governed by Section 20, except that no 
review proceeding may be instituted unless the 
petition is filed within any period of limitation 
which applied to a review proceeding when the 
order was entered and in any event within 60 
days after the effective date of this Act.” 

The effective date of the Act was July 2, 1980. 

Acts 2001, ch. 61, § 1 provided that the act 
shall be cited as “The Securities Omnibus Act of 
2001.” 


NOTES TO DECISIONS 


1. Cease and Desist Order. 

Where the commissioner issued a cease and 
desist order, requiring plaintiff to refrain from 
engaging in business as an unregistered bro- 
ker-dealer or selling unregistered securities, 
which purported to restrain only unlawful con- 
duct and was accompanied by notice of oppor- 


tunity for a full hearing, and there was no 
allegation or evidence that the commissioner 
had or was about to seek judicial enforcement 
of the cease and desist order, the issuance of the 
cease and desist order by an administrative 
official without prior notice and hearing was 
not so extreme and confiscatory as to invoke 
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807 S.W.2d 708, 1990 Tenn. App. LEXIS 908 
(Tenn. Ct. App. 1990). 


extraordinary judicial powers to vacate it. Wol- 
cotts Financial Services, Inc. v. McReynolds, 


48-1-117. Administrative files and opinions. 


(a) A document is filed when it is received by the commissioner. 

(b) The commissioner shall keep a register of all applications for registra- 
tion and registration statements which are or have ever been declared effective 
under this part and all denial, suspension, or revocation orders which have 
ever been entered under this part. The register shall be open for public 
inspection during the commissioner’s normal business hours. 

(c) The information contained in or filed with any registration statement, 
application, notice filing, or report may be made available to the public under 
such rules as the commissioner prescribes. 

(d) Upon request and upon payment of such reasonable charges as the 
commissioner by rule prescribes, the commissioner shall furnish to any person 
copies (certified under the commissioner’s seal of office if requested) of any 
entry in the register or any document which is a matter of public record. In any 
proceeding or prosecution under this part, any copy so certified is prima facie 
evidence of the contents of the entry or document certified. 

(e) The commissioner, in the commissioner’s discretion, may honor requests 


from interested persons for interpretative opinions pertaining to this part. 


History. 

Acts 1980, ch. 866, § ne T.C.A., § 48-16-117; 
Acts 1997, ch. 164, § 6; T.C.A., § 48-2-117; Acts 
2017, ch. 424, § 41. ; 


Code Commission Notes. Former § 48-2- 
117 was transferred to § 48-1-117 by the code 
commission in 2012. 


Compiler’s Notes. 

The Securities Law of 1955, formerly codified 
as §§ 48-1601 — 48-1653, was repealed by Acts 
1980, ch. 886, § 27. However, the section also 
contained a savings provision referring to for- 
mer §§ 48-1601 — 48-1653 which read: “(b) 
Prior law exclusively governs all suits, actions, 
prosecutions, or proceedings which are pending 
or may be initiated on the basis of facts or 
circumstances occurring before the effective 
date of this Act, except that no civil suit or 
action may be maintained to enforce any liabil- 
ity under prior law unless brought within any 
period of limitation which applied when the 
cause of action accrued and in any event within 


two years after the effective date of this Act. 

“(c) All effective registrations under prior 
law, all administrative orders relating to such 
registrations, and all conditions imposed upon 
such registrations remain in effect so long as 
they would have remained in effect if this Act 
had not been passed. They are considered to 
have been filed, entered, or imposed under this 
Act, but are governed by prior law. 

“(d) Prior law applies in respect of any sale 
made within one year after the effective date of 
this Act pursuant to an offering exempt under 
prior law which offering was begun in good 
faith before such effective date. 

“(e) Judicial review of all administrative or- 
ders as to which review proceedings have not 
been instituted by the effective date of this Act 
are governed by Section 20, except that no 
review proceeding may be instituted unless the 
petition is filed within any period of limitation 
which applied to a review proceeding when the 
order was entered and in any event within 60 
days after the effective date of this Act.” 

The effective date of the Act was July 2, 1980. 


48-1-118. Investigations and subpoenas. 


(a)(1) The commissioner, in the commissioner’s discretion, may: 

(A) Make such public or private investigations within or outside of this 
state as the commissioner deems necessary to determine whether or not 
any person has violated or is about to violate any provision of this part or 
any rule, regulation, or order hereunder, or to aid in the enforcement of 
this part, or in the prescribing of rules hereunder; 
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(B) Require or permit any person to file a statement in writing, under 
oath or otherwise as the commissioner determines, as to all the facts and 
circumstances concerning the matter to be investigated; and 

(C) Publish information concerning any violation of this part or any rule 
or order hereunder. 

(2) All investigations conducted under this subsection (a) shall be com- 
menced by an order of the commissioner, specifying the specific provision or 
provisions of this part which may have been or may be about to be violated 
and the basis for such investigation. Upon request, such order shall be made 
available to any person named in such order as being investigated. 

(b)(1) For the purpose of conducting any investigation as provided in this 

section, the commissioner has the power to administer oaths, to call any 

party to testify under oath at such investigations, to require the attendance 
of witnesses, the production of books, records, and papers, and to take the 
depositions of witnesses. 

(2) For such purposes, the commissioner is authorized to issue a subpoena 
for any witness or a subpoena duces tecum to compel the production of any 
books, records or papers. These subpoenas may be served by registered mail, 
return receipt requested, to the addressee’s business mailing address, or by 
such personnel of the department of commerce and insurance as the 
commissioner may designate, or shall be directed for service to the sheriff of 
the county where such witness resides or is found or where such person in 
custody of any books, records, or papers resides or is found. 

(c) In case of a refusal to obey a subpoena issued to any person under 
subsection (b), any circuit or chancery court of this state within the jurisdiction 
in which the person refusing to obey the subpoena is found or resides may issue 
to such person, upon application by the commissioner, an order requiring such 
person to appear before the court to show cause why the person should not be 
held in contempt for refusal to obey the subpoena. Failure to obey a subpoena 
may be punished by the court as a contempt of court. 

(d)(1) The commissioner may, with the written approval of the attorney 

general and reporter, issue to any person who has been or may be called to 

a hearing or other proceeding under this part, a written order requiring the 

individual to give testimony or provide other information which the person 

refuses to give or provide on the basis of the person’s privilege against 
self-incrimination. Such order shall be issued only if the commissioner finds 
that: 

(A) The testimony or other information from such individual may be in 
the public interest; and 

(B) Such individual has refused or is likely to refuse to testify or provide 
other information on the basis of the individual’s privilege against 
self-incrimination. 

(2) Whenever any witness refuses, on the basis of the witness’s privilege 
against self-incrimination, to testify or provide other information at any 
hearing or other proceeding under this part, and the person presiding over 
the proceeding delivers to the witness a written order issued under subdi- 
vision (d)(1), the witness may not refuse to comply with the order on the 
basis of the witness’s privilege against self-incrimination; but no testimony 
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or other information compelled under the order as to which the witness could 
validly assert the privilege against self-incrimination (or any information 
directly or indirectly derived from such testimony or other information) may 
be used against the witness in any criminal case, except a prosecution for 
perjury, false swearing, giving a false statement to the commissioner 
pursuant to this part, or otherwise failing to comply with the order. 

(e)(1) In the case of any investigation conducted under this section, the 

commissioner may hold hearings, or may appoint an investigative agent to 

conduct such hearings who shall have the same powers and authority in 
conducting such hearings as are in this section granted to the commissioner. 

The agent shall be possessed of such qualifications as the commissioner may 

require. 

(2) A transcript of the testimony and evidence and objections resulting 
from such hearings shall be taken, unless waived in writing by all parties 
present at such hearings. Copies of such transcript shall be available to all 
parties present at the hearing (to the extent of their testimony if a private 
hearing) upon payment of a reasonable fee for reproducing such transcript. 

(3) All recommendations of the investigative agent shall be advisory only 
and shall not have the effect of an order of the commissioner. 

(f) In any case where hearings are conducted by an investigative agent, such 
agent shall submit to the commissioner a written report which shall include a 
transcript of the testimony in evidence (if requested by the commissioner), 
findings of fact, and a recommendation of the action to be taken by the 
commissioner with reasons therefor. The recommendation of such agent shall 
be approved, modified, or disapproved by the commissioner. The commissioner 
may direct an investigative agent to take additional testimony or permit the 
introduction of further documentary evidence. 

(g) In addition to any other hearings and investigations which the commis- 
sioner is authorized or required by this part to conduct, the commissioner is 
also authorized to hold general investigative hearings on the commissioner’s 
own motion with respect to any matter under this part. A general investigative 
hearing as provided for herein may be conducted by any person designated by 
the commissioner for that purpose and may, but need not be, transcribed by the 
commissioner or by any other interested party. No formal action may be taken 
as a result of such investigative hearing, but the commissioner may take such 
action as the commissioner deems appropriate, based on the information 
developed in the hearing and on any other information which the commis- 
sioner may have. 


History. 
Acts 1980, ch. 866, § 18; 1981, ch. 459, § 2; 
T.C.A., § 48-16-118; T.C.A., § 48-2-118. 


Code Commission Notes. Former § 48-2- 
118 was transferred to § 48-1-118 by the code 
commission in 2012. 


Compiler’s Notes. 

The Securities Law of 1955, formerly codified 
as §§ 48-1601 — 48-1653, was repealed by Acts 
1980, ch. 886, § 27. However, the section also 
contained a savings provision referring to for- 


mer §§ 48-1601 — 48-1653 which read: “(b) 
Prior law exclusively governs all suits, actions, 
prosecutions, or proceedings which are pending 
or may be initiated on the basis of facts or 
circumstances occurring before the effective 
date of this Act, except that no civil suit or 
action may be maintained to enforce any liabil- 
ity under prior law unless brought within any 
period of limitation which applied when the 
cause of action accrued and in any event within 
two years after the effective date of this Act. 
“(c) All effective registrations under prior 
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law, all administrative orders relating to such 
registrations, and all conditions imposed upon 
such registrations remain in effect so long as 
they would have remained in effect if this Act 
had not been passed. They are considered to 
have been filed, entered, or imposed under this 
Act, but are governed by prior law. 

“(d) Prior law applies in respect of any sale 
made within one year after the effective date of 
this Act pursuant to an offering exempt under 
prior law which offering was begun in good 
faith before such effective date. 

“(e) Judicial review of all administrative or- 


48-1-119. Injunctions. 


48-1-120 


ders as to which review proceedings have not 
been instituted by the effective date of this Act 
are governed by Section 20, except that no 
review proceeding may be instituted unless the 
petition is filed within any period of limitation 
which applied to a review proceeding when the 
order was entered and in any event within 60 
days after the effective date of this Act.” 

The effective date of the Act was July 2, 1980. 


Cross-References. 
Certified mail in lieu of registered mail, § 1- 
3-111. 


(a) Whenever it appears to the commissioner that any person has engaged 
or is about to engage in any act or practice constituting a violation of any 
provision of this part or any rule or order hereunder, the commissioner may, in 
the commissioner’s discretion, bring an action in the chancery court of any 
county in this state to enjoin the acts or practices and to enforce compliance 
with this part or any rule or order hereunder. 

(b) Upon a proper showing, a permanent or temporary injunction, restrain- 
ing order, writ of mandamus, disgorgement, or other proper equitable relief 
shall be granted and a receiver or conservator may be appointed for the 


defendant or the defendant’s assets. 


(c) The court may not require the commissioner to post a bond. 


History. 
Acts 1980, ch. 866, § 19; T.C.A., § 48-16-119; 
T.C.A., § 48-2-119. 


Code Commission Notes. Former § 48-2- 
119 was transferred to § 48-1-119 by the code 
commission in 2012. 


Compiler’s Notes. 

The Securities Law of 1955, formerly codified 
as §§ 48-1601 — 48-1653, was repealed by Acts 
1980, ch. 886, § 27. However, the section also 
contained a savings provision referring to for- 
mer §§ 48-1601 — 48-1653 which read: “(b) 
Prior law exclusively governs all suits, actions, 
prosecutions, or proceedings which are pending 
or may be initiated on the basis of facts or 
circumstances occurring before the effective 
date of this Act, except that no civil suit or 
action may be maintained to enforce any liabil- 
ity under prior law unless brought within any 
period of limitation which applied when the 
cause of action accrued and in any event within 
two years after the effective date of this Act. 


48-1-120. Judicial review. 


“(c) All effective registrations under prior 
law, all administrative orders relating to such 
registrations, and all conditions imposed upon 
such registrations remain in effect so long as 
they would have remained in effect if this Act 
had not been passed. They are considered to 
have been filed, entered, or imposed under this 
Act, but are governed by prior law. 

“(d) Prior law applies in respect of any sale 
made within one year after the effective date of 
this Act pursuant to an offering exempt under 
prior law which offering was begun in good 
faith before such effective date. 

“(e) Judicial review of all administrative or- 
ders as to which review proceedings have not 
been instituted by the effective date of this Act 
are governed by Section 20, except that no 
review proceeding may be instituted unless the 
petition is filed within any period of limitation 
which applied to a review proceeding when the 
order was entered and in any event within 60 
days after the effective date of this Act.” 

The effective date of the Act was July 2, 1980. 


Any person aggrieved by a final order of the commissioner under this part 
may obtain judicial review of the order in the chancery court of Davidson 
County by proceedings in accordance with the Uniform Administrative Proce- 
dures Act, compiled in title 4, chapter 5. 


48-1-121 


History. 
Acts 1980, ch. 866, § 20; T.C.A., § 48-16-120; 
T.C.A., § 48-2-120. 


Code Commission Notes. Former § 48-2- 
120 was transferred to § 48-1-120 by the code 
commission in 2012. 


Compiler’s Notes. 

The Securities Law of 1955, formerly codified 
as §§ 48-1601 — 48-1653, was repealed by Acts 
1980, ch. 886, § 27. However, the section also 
contained a savings provision referring to for- 
mer §§ 48-1601 — 48-1653 which read: “(b) 
Prior law exclusively governs all suits, actions, 
prosecutions, or proceedings which are pending 
or may be initiated on the basis of facts or 
circumstances occurring before the effective 
date of this Act, except that no civil suit or 
action may be maintained to enforce any liabil- 
ity under prior law unless brought within any 
period of limitation which applied when the 
cause of action accrued and in any event within 
two years after the effective date of this Act. 
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“(c) All effective registrations under prior 
law, all administrative orders relating to such 
registrations, and all conditions imposed upon 
such registrations remain in effect so long as 
they would have remained in effect if this Act 
had not been passed. They are considered to 
have been filed, entered, or imposed under this 
Act, but are governed by prior law. 

“(d) Prior law applies in respect of any sale 
made within one year after the effective date of 
this Act pursuant to an offering exempt under 
prior law which offering was begun in good 
faith before such effective date. 

“(e) Judicial review of all administrative or- 
ders as to which review proceedings have not 
been instituted by the effective date of this Act 
are governed by Section 20, except that no 
review proceeding may be instituted unless the 
petition is filed within any period of limitation 
which applied to a review proceeding when the 
order was entered and in any event within 60 
days after the effective date of this Act.” 

The effective date of the Act was July 2, 1980. 


NOTES TO DECISIONS 


1. Order Not Subject to Judicial Review. 
An order approving the issuance of a sub- 

poena in connection with the investigation of 

financial institutions was not a final order 


subject to judicial review. State v. First Trust 
Money Servs., 931 S.W.2d 226, 1996 Tenn. App. 
LEXIS 225 (Tenn. Ct. App. 1996). 


48-1-121. Fraudulent acts or devices. 


(a) It is unlawful for any person, in connection with the offer, sale or 
purchase of any security in this state, directly or indirectly, to: 

(1) Employ any device, scheme, or artifice to defraud; 

(2) Make any untrue statement of a material fact or omit to state a 
material fact necessary in order to make the statements made, in the light 
of the circumstances under which they are made, not misleading; or 

(3) Engage in any act, practice, or course of business which operates or 
would operate as a fraud or deceit upon any person. 

(b) It is unlawful for any person who receives any consideration from 
another person primarily for advising the other person as to the value of 
securities or their purchase or sale, whether through the issuance of analyses 
or reports or otherwise, in this state, to: 

(1) Employ any device, scheme, or artifice to defraud the other person; 

(2) Engage in any act, practice, or course of business which operates or 
would operate as a fraud or deceit upon the other person; or 

(3) Take or have custody of any securities or funds of any client except as 


the commissioner may by rule permit or unless the person is licensed as a 

broker-dealer under this part. 

(c) It is unlawful for any person to make or cause to be made, in any 
document filed with the commissioner or in any proceeding under this part, 
any untrue statement of a material fact or to omit to state a material fact 
necessary in order to make the statements made, in the light of the circum- 
stances under which they are made, not misleading. 
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48-1-121 


(d) The commissioner may, after notice and opportunity for a hearing under 
the Uniform Administrative Procedures Act, compiled in title 4, chapter 5, 
impose a civil penalty against any person found to be in violation of this 
section, or any rule or order adopted or issued under this section, in an amount 
not to exceed ten thousand dollars ($10,000) per violation, or in an amount not 
to exceed twenty thousand dollars ($20,000) per violation if an individual who 


is a designated adult is a victim. 


History. 

Acts 1980, ch. 866, § 21; T.C.A., § 48-16-121; 
Acts 1996, ch. 1072, § 9; 1997, ch. 164, § 7; 
2010, ch. 829, § 4; T.C.A., § 48-2-121; Acts 
2017, ch. 424, § 42. 


Code Commission Notes. Former § 48-2- 
121 was transferred to § 48-1-121 by the code 
commission in 2012. 


Compiler’s Notes. 

The Securities Law of 1955, formerly codified 
as §§ 48-1601 — 48-1653, was repealed by Acts 
1980, ch. 886, § 27. However, the section also 
contained a savings provision referring to for- 
mer §§ 48-1601 — 48-1653 which read: “(b) 
Prior law exclusively governs all suits, actions, 
prosecutions, or proceedings which are pending 
or may be initiated on the basis of facts or 
circumstances occurring before the effective 
date of this Act, except that no civil suit or 
action may be maintained to enforce any liabil- 
ity under prior law unless brought within any 
period of limitation which applied when the 
cause of action accrued and in any event within 
two years after the effective date of this Act. 

“(c) All effective registrations under prior 


law, all administrative orders relating to such 
registrations, and all conditions imposed upon 
such registrations remain in effect so long as 
they would have remained in effect if this Act 
had not been passed. They are considered to 
have been filed, entered, or imposed under this 
Act, but are governed by prior law. 

“(d) Prior law applies in respect of any sale 
made within one year after the effective date of 
this Act pursuant to an offering exempt under 
prior law which offering was begun in good 
faith before such effective date. 

“(e) Judicial review of all administrative or- 
ders as to which review proceedings have not 
been instituted by the effective date of this Act 
are governed by Section 20, except that no 
review proceeding may be instituted unless the 
petition is filed within any period of limitation 
which applied to a review proceeding when the 
order was entered and in any event within 60 
days after the effective date of this Act.” 

The effective date of the Act was July 2, 1980. 


Law Reviews. . 
SEC Injunctions, 68 Tenn. L. Rev. 427 (2001). 
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. Elements of Offense. 

Reliance by victims is not an element to the 
offense of omitting or misrepresenting a mate- 
rial fact in connection with the sale or purchase 
of securities. State v. Brewer, 932 S.W.2d 1, 
1996 Tenn. Crim. App. LEXIS 96 (Tenn. Crim. 
App. 1996). 

The burdens are different for a private cause 
of action using § 48-2-122 (now T.C.A. § 48-1- 
122), and for a criminal enforcement action 
under § 48-2-121 (now T.C.A. § 48-1-121) by 
law enforcement authorities. Constantine v. 
Miller Indus., Inc., 33 S.W.3d 809, 2000 Tenn. 
App. LEXIS 202 (Tenn. Ct. App. 2000), review 
or rehearing denied, — S.W.3d —, 2000 Tenn. 
LEXIS 666 (Tenn. 2000), overruled in part, 


Green v. Green, 293 S.W.3d 493, 2009 Tenn. 
LEXIS 518 (Tenn. Aug. 26, 2009). 

Actual reliance is a requirement for main- 
taining a private cause of action under § 48-2- 
122(c) (now T.C.A. § 48-1-122(c)) for a violation 
of § 48-2-121 (now T.C.A. § 48-1-121). Con- 
stantine v. Miller Indus., Inc., 33 S.W.3d 809, 
2000 Tenn. App. LEXIS 202 (Tenn. Ct. App. 
2000), review or rehearing denied, — S.W.3d —, 
2000 Tenn. LEXIS 666 (Tenn. 2000), overruled 
in part, Green v. Green, 293 S.W.3d 493, 2009 
Tenn. LEXIS 518 (Tenn. Aug. 26, 2009). 

Trial court erred in dismissing investors’ 
claims of common-law fraud and misrepresen- 
tation, negligence, and breach of fiduciary duty 
claims made against their investment advisor, 
at the summary judgment stage, because, the 
investors claimed that the advisor recom- 
mended that they made investments he knew 
were risky despite the fact that they told him 
they wanted to make safe, conservative invest- 
ments and the advisor received a larger com- 
mission on those investments while the inves- 
tors sustained significant financial losses as a 
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result of his representations that their invest- 
ments were safe. Johnson v. John Hancock 
Funds, 217 S.W.3d 414, 2006 Tenn. App. LEXIS 
447 (Tenn. Ct. App. 2006), appeal denied, John- 
son v. John Hancock Funds, LLC, — S.W.3d —, 
2006 Tenn. LEXIS 1114 (Tenn. Nov. 20, 2006). 

While providing a prospectus may satisfy the 


disclosure requirements in SEC Rule 10b-5(b), | 


it does not necessarily foreclose other federal 
claims; and by the same token, the court de- 
clined to find that providing a client with a 
prospectus is a complete defense, as a matter of 
law, to state claims that the stock broker or 
investment advisor misrepresented facts or 
failed to disclose facts material to his or her 
client’s investment decisions. Johnson v. John 
Hancock Funds, 217 S.W.3d 414, 2006 Tenn. 
App. LEXIS 447 (Tenn. Ct. App. 2006), appeal 
denied, Johnson v. John Hancock Funds, LLC, 
— §.W.3d —, 2006 Tenn. LEXIS 1114 (Tenn. 
Nov. 20, 2006). 

Although appellate court improperly made 
reliance an element of a claim under T.C.A. 
§ 48-2-122(b)(1) (now T.C.A. § 48-1-122(b)(1)), 
order granting summary judgment was prop- 
erly reversed because the record contained 
genuine disputes regarding the material facts 
relating to the substance of the purchaser’s 
statements to the seller regarding a bank line 
of credit and the materiality of such state- 
ments. Green v. Green, 293 S.W.3d 493, 2009 
Tenn. LEXIS 518 (Tenn. Aug. 26, 2009). 

Lawyer who pleaded guilty to facilitation of a 
felony violation of T.C.A. § 48-2-121 (now 
T.C.A. § 48-1-121) was guilty of a serious crime 
within the meaning of American Bar Associa- 
tion Standards for Imposing Lawyer Sanctions 
§ 5.11. Given aggravating factors of his prior 
discipline, his experience practicing law, and 
his lack of remorse, disbarment was appropri- 
ate. Talley v. Bd. of Profl Responsibility, 358 
S.W.3d 185, 2011 Tenn. LEXIS 971 (Tenn. Oct. 
26, 2011). 


2. Federal Law. 

The language of Tennessee’s Securities Act 
closely follows Rule 10b-5 of the securities and 
exchange commission, omitting only the juris- 
dictional requirement of the federal act that an 
instrumentality of interstate commerce be 
used. Ockerman v. May Zima & Co., 27 F.3d 
1151, 1994 FED App. 0230P, 1994 U.S. App. 
LEXIS 16109 (6th Cir. Tenn. 1994). 


48-1-122. Civil liabilities. 
(a)(1) Any person who: 
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Where the district court properly dismissed 
investors’ claims against a brokerage under 15 
U.S.C. § 78j(b) for failure to meet the height- 
ened pleading requirements of 15 U.S.C. 
§ 78u-4(b)(2), the court did not abuse its dis- 
cretion in declining to exercise 28 U.S.C. 
§ 1367 supplemental jurisdiction over the in- 
vestors’ claims under T.C.A. § 48-2-121(a) (now 
T.C.A. § 48-1-121(a)) and Ala. Code § 8-6-19. 
Robert N. Clemens Trust v. Morgan Stanley 
DW, Inc., 485 F.3d 840, 2007 U.S. App. LEXIS 
10111, 2007 FED App. 153P (6th Cir. May 2, 
2007). 


3. Limitation of Actions. 

Two-year statute of limitations in § 48-2-122 
(now T.C.A. § 48-1-122) rather than three-year 
statute of limitations for Tennessee common- 
law fraud and deceit claims applies to claims 
under Rule 10b-5 of the securities and ex- 
change commission. Ockerman v. May Zima & 
Co., 694 F. Supp. 414, 1988 U.S. Dist. LEXIS 
15329, 1988 U.S. Dist. LEXIS 18368 (M.D. 
Tenn. 1988). 


4, —When Convictions Not Multiplicitous. 

Where the various counts on which the de- 
fendant was convicted required proof of facts 
which were unnecessary for conviction under 
other counts of the indictment, the convictions 
were not multiplicitous. State v. Brewer, 932 
S.W.2d 1, 1996 Tenn. Crim. App. LEXIS 96 
(Tenn. Crim. App. 1996). 


5. Claim Sufficient. 

Company’s claims under the Tennessee Secu- 
rities Act were sufficient to survive a motion to 
dismiss because it alleged that a collateralized 
debt obligation (CDO) was marketed from 
Memphis, Tennessee and that a Tennessee cor- 
poration was intricately involved in the mar- 
keting and sale of the CDO; the company al- 
leged that misrepresentations and omissions 
were made in connection with the sale of a 
security in Tennessee, and a Tennessee corpo- 
ration was intricately involved in the market- 
ing and sale. First Cmty. Bank, N.A. v. First 
Tenn. Bank, N.A., — S.W.3d —, 2014 Tenn. 
App. LEXIS 498 (Tenn. Ct. App. Aug. 20, 2014), 
affd in part and vacated in part, First Cmty. 
Bank, N.A. v. First Tenn. Bank, 489 S.W.3d 369, 
2015 Tenn. LEXIS 1005 (Tenn. Dec. 14, 2015). 


(A) Sells a security in violation of §§ 48-1-104 — 48-1-109, 48-1-110(f), 
or of any condition imposed under § 48-1-107(e), or any rule, or order 
under this part of which the person has notice; or 

(B) Sells a security in violation of § 48-1-121(a) (the purchaser not 
knowing of the violation of § 48-1-121(a), and who does not carry the 


53 SECURITIES 48-1-122 


burden of proof of showing that the person did not know and in the 

exercise of reasonable care could not have known of the violation of 

§ 48-1-121(a)); 
shall be liable to the person purchasing the security from the seller to 
recover the consideration paid for the security, together with interest at the 
legal rate from the date of payment, less the amount of any income received 
on the security, upon the tender of the security, or, if the purchaser no longer 
owns the security, the amount that would be recoverable upon a tender, less 
the value of the security when the purchaser disposed of it and interest at 
the legal rate from the date of disposition. 

(2) Tender shall require only notice of willingness to exchange the security 
for the amount specified. 

(3) Any notice may be given by service as in civil actions or by certified 

mail addressed to the last known address of the person liable. 
(b)(1) Any person who purchases a security in violation of § 48-1-121(a) (the 
seller not knowing of the violation of § 48-1-121(a), and who does not carry 
the burden of proof of showing that the purchaser did not know and in the 
exercise of reasonable care could not have known of the violation of 
§ 48-1-121(a)) shall be liable to the person selling the security to the 
purchaser to return the security, plus any income received by the purchaser 
thereon, upon tender of the consideration received, or, if the purchaser no 
longer owns the security, the excess of the value of the security when the 
purchaser no longer owns the security, the excess of the value of the security 
when the purchaser disposed of it, plus interest at the legal rate from the 
date of disposition, over the consideration paid for the security. 

(2) Tender requires only notice of willingness to pay the amount specified 
in exchange for the security. 

(3) Any notice may be given by service as in civil actions or by certified 
mail to the last known address of the person liable. 

(c)(1) Any person who willfully engages in any act or conduct which violates 

§ 48-1-121 shall be liable to any other person (not knowing that any such 

conduct constituted a violation of § 48-1-121) who purchases or sells any 

security at a price which was affected by the act or conduct for the damages 
sustained as a result of such act or conduct unless the person sued shall 
prove that the person sued acted in good faith and did not know, and in the 
exercise of reasonable care could not have known, that such act or conduct 

violated § 48-1-121. 

(2) Damages shall be the difference between the price at which the other 
person purchased or sold securities and the market value which the 
securities would have had at the time of the other person’s purchase or sale 
in the absence of the act or conduct plus interest at the legal rate. 

(d) Any person who shall make or cause to be made any statement in any 
application, report, or document filed pursuant to this part or any rule or order 
hereunder or any undertaking contained in a registration statement hereun- 
der, or in any advice given in such person’s capacity as an investment adviser, 
which statement was at the time and in the light of the circumstances under 
which it was made false or misleading with respect to any material fact, shall 
be liable to any person (not knowing that any such statement was false or 
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misleading) who, in reliance upon such statement, shall have purchased or 
sold a security at a price which was affected by such statement, for damages 
(calculated as provided in subsections (a) and (b)) caused by such reliance, 
unless the person sued shall prove that the person sued acted in good faith and 
had no knowledge that such statement was false or misleading and in the 
exercise of reasonable care could not have known that such statement was 
false or misleading. 

(e) A person seeking to enforce any liability under this section may sue 
either at law or in equity in any court of competent jurisdiction. 

(f) In any such suit under this section, the court may, in its discretion, 
require an undertaking for the payment of the costs of such suit, and assess 
reasonable costs, including reasonable attorneys’ fees, against either party 
litigant. 

(g) Every person who directly or indirectly controls a person liable under 
this section, every partner, principal executive -officer, or director of such 
person, every person occupying a similar status or performing similar func- 
tions, every employee of such person who materially aids in the act or 
transaction constituting the violation, and every broker-dealer or agent who 
materially aids in the act or transaction constituting the violation, are also 
liable jointly and severally with and to the same extent as such person, unless 
the person who would be liable under this subsection (g) proves that the person 
who would be liable did not know, and in the exercise of reasonable care could 
not have known, of the existence of the facts by reason of which the liability is 
alleged to exist. There is contribution as in cases of contract among the several 
persons so liable. 

(h) No action shall be maintained under this section unless commenced 
before the expiration of five (5) years after the act or transaction constituting 
the violation or the expiration of two (2) years after the discovery of the facts 
constituting the violation, or after such discovery should have been made by 
the exercise of reasonable diligence, whichever first expires. 

(i) Any condition, stipulation, or provision binding any person acquiring any 
security to waive compliance with any provision of this part or any rule or 
order hereunder is void. 

(j) The rights and remedies under this part are in addition to any other 
rights or remedies that may exist at law or in equity. 

(k) The legal rate of interest shall be that as provided by § 47-14-121. 


History. 

Acts 1980, ch. 866, § 22; 1981, ch. 459, §§ 3, 
4; T.C.A., § 48-16-122; Acts 1996, ch. 1072, 
8§ 4, 5; 2003, ch. 100, §§ 1, 2; T.C.A., § 48-2- 
a ent 


Code Commission Notes. Former § 48-2- 
122 was transferred to § 48-1-122 by the code 
commission in 2012. 


Compiler’s Notes. 

The Securities Law of 1955, formerly codified 
as §§ 48-1601 — 48-1653, was repealed by Acts 
1980, ch. 886, § 27. However, the section also 
contained a savings provision referring to for- 
mer §§ 48-1601 — 48-1653 which read: “(b) 


Prior law exclusively governs all suits, actions, 
prosecutions, or proceedings which are pending 
or may be initiated on the basis of facts or 
circumstances occurring before the effective 
date of this Act, except that no civil suit or 
action may be maintained to enforce any liabil- 
ity under prior law unless brought within any 
period of limitation which applied when the 
cause of action accruéd and in any event within 
two years after the effective date of this Act. 
“(c) All effective registrations under prior 
law, all administrative orders relating to such 
registrations, and all conditions imposed upon 
such registrations remain in effect so long as 
they would have remained in effect if this Act 
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had not been passed. They are considered to 
have been filed, entered, or imposed under this 
Act, but are governed by prior law. 

“(d) Prior law applies in respect of any sale 
made within one year after the effective date of 
this Act pursuant to an offering exempt under 
prior law which offering was begun in good 
faith before such effective date. 

“(e) Judicial review of all administrative or- 
ders as to which review proceedings have not 
been instituted by the effective date of this Act 
are governed by Section 20, except that no 
review proceeding may be instituted unless the 


48-1-122 


petition is filed within any period of limitation 
which applied to a review proceeding when the 
order was entered and in any event within 60 
days after the effective date of this Act.” 

The effective date of the Act was July 2, 1980. 

Acts 2008, ch. 100, § 3 provided that the 
amendment to subsection (h) shall apply to all 
proceedings addressed by this part that are 
commenced on or after May 7, 2003. 


Law Reviews. 

Securities Issuer Liability for Third Party 
Misstatements: Refining the Entanglement 
Standard see 53 Vand. L. Rev. 947 (2000). 
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. Reliance Upon Misrepresentations. 
Actual reliance continues to be a requirement 
for maintaining a private cause of action under 
T.C.A. § 48-2-122(c) (now T.C.A. § 48-1-122(c)) 
for a violation of T.C.A. § 48-2-121 (now T.C.A. 
§ 48-1-121). Constantine v. Miller Indus., Inc., 
33 S.W.3d 809, 2000 Tenn. App. LEXIS 202 
(Tenn. Ct. App. 2000), review or rehearing de- 
nied, — S.W.3d —, 2000 Tenn. LEXIS 666 
(Tenn. 2000), overruled in part, Green v. Green, 
293 S.W.3d 493, 2009 Tenn. LEXIS 518 (Tenn. 
Aug. 26, 2009). 

Trial court erred in dismissing investors’ 
claims of common-law fraud and misrepresen- 
tation, negligence, and breach of fiduciary duty 
claims made against their investment advisor, 
at the summary judgment stage, because, the 
investors claimed that the advisor recom- 
mended that they made investments he knew 
to be risky despite the fact that they told him 
they wanted to make safe, conservative invest- 
ments and the advisor received a larger com- 
mission on those investments while the inves- 
tors sustained significant financial losses as a 
result of his representations that their invest- 
ments were safe. Johnson v. John Hancock 
Funds, 217 S.W.3d 414, 2006 Tenn. App. LEXIS 
447 (Tenn. Ct. App. 2006), appeal denied, John- 
son v. John Hancock Funds, LLC, — S.W.3d —, 
2006 Tenn. LEXIS 1114 (Tenn. Nov. 20, 2006). 

While providing a prospectus may satisfy the 
disclosure requirements in SEC Rule 10b-5(b), 
codified in 17 CFR 240.10b-5(b), it does not 
necessarily foreclose other federal claims; and 
by the same token, the court declined to find 
that providing a client with a prospectus is a 
complete defense, as a matter of law, to state 
claims that the stock broker or investment 


advisor misrepresented facts or failed to dis- 
close facts material to his or her client’s invest- 
ment decisions. Johnson v. John Hancock 
Funds, 217 S.W.3d 414, 2006 Tenn. App. LEXIS 
447 (Tenn. Ct. App. 2006), appeal denied, John- 
son v. John Hancock Funds, LLC, — S.W.3d —, 
2006 Tenn. LEXIS 1114 (Tenn. Nov. 20, 2006). 

Where trustees of retirement plans alleged 
that securities brokers were liable for their 
registered agent’s theft of plans’ funds which 
were entrusted to the agent for investment, the 
agent could only deal in securities based on 
registration with the brokers, and thus the 
brokers could be liable for the agent’s theft 
under T.C.A. § 48-2-122(g) (now T.C.A. § 48-1- 
122(g)) even though the brokers only controlled 
the agent indirectly. As You Sow v. AIG Fin. 
Advisors, Inc., 584 F. Supp. 2d 1034, 2008 U.S. 
Dist. LEXIS 29365 (M.D. Tenn. Mar. 26, 2008). 

Although appellate court improperly made 
reliance an element of a claim under T.C.A. 
§ 48-2-122(b)(1) (now T.C.A. § 48-1-122(b)(1)), 
order granting summary judgment was prop- 
erly reversed because the record contained 
genuine disputes regarding the material facts 
relating to the substance of the purchaser’s 
statements to the seller regarding a bank line 
of credit and the materiality of such state- 
ments. Green v. Green, 293 S.W.3d 493, 2009 
Tenn. LEXIS 518 (Tenn. Aug. 26, 2009). 


2. Limitation of Actions. 

Statute of limitations applicable to actions 
under Tennessee’s Blue Sky Law is not appli- 
cable to federal securities claims. Media Gen- 
eral, Inc. v. Tanner, 625 F. Supp. 237, 1985 U.S. 
Dist. LEXIS 13970 (W.D. Tenn. 1985). 

Two-year statute of limitations in this section 
rather than three-year statute of limitations for 
Tennessee common-law fraud and deceit claims 
applies to claims under Rule 10b-5 of the secu- 
rities and exchange commission. Ockerman v. 
May Zima & Co., 694 F. Supp. 414, 1988 U.S. 
Dist. LEXIS 15329, 1988 U.S. Dist. LEXIS 
18368 (M.D. Tenn. 1988). 

Federal securities claims are subject to the 
statute of limitations applicable to actions un- 
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der Tennessee’s Blue Sky laws, and not to the 
statute of limitations applicable to Tennessee 
common law fraud and deceit claims. Logan v. 
Ledford, 699 F. Supp. 141, 1988 U.S. Dist. 
LEXIS 12469 (M.D. Tenn. 1988). 

With respect to federal securities act claims, 
the appropriate statute of limitations is this 
section, rather than T.C.A. § 28-3-105. Mont- 
castle v. American Health Sys., 702 F. Supp. 
1369, 1988 U.S. Dist. LEXIS 16419 (E.D. Tenn. 
1988). 

In a securities and exchange commission 
Rule 10b-5 action, federal courts in this state 
should borrow the three-year statute of limita- 
tions governing actions for common-law fraud. 
Nichols v. Merrill Lynch, Pierce, Fenner & 
Smith, 706 F. Supp. 13809, 1989 U.S. Dist. 
LEXIS 1182 (M.D. Tenn. 1989). 

The Tennessee Securities Act of 1980 with its 
two-year statute of repose, subsection (h) of this 
section, is the most analogous statute to SEC 
Rule 10b-5, codified in 17 CFR 240.10b-5, and 
thus this section, and not T.C.A. § 28-3-105, 
the three-year statute of limitations for com- 
mon law fraud, applies to 10b-5 cases in Ten- 
nessee. Ockerman v. May Zima & Co., 27 F.3d 
1151, 1994 FED App. 0230P, 1994 U.S. App. 
LEXIS 16109 (6th Cir. Tenn. 1994). 

Investors’ claims to recover monetary dam- 
ages against investment firm are based solely 
on common law breach of fiduciary duty and do 
not fall within the ambit of subsection (h) of 
this section. Instead, breach of fiduciary duty 
claims are quasi-contractual in nature and the 
applicable statute of limitations is six years 
pursuant to T.C.A. § 28-3-109(a)(3). Dean Wit- 
ter Reynolds v. McCoy, 853 F. Supp. 1023, 1994 
U.S. Dist. LEXIS 7685 (E.D. Tenn. 1994), affd 
without opinion, Dean Witter Reynolds, Inc. v. 
McCoy, 70 F.3d 1271, 1995 U.S. App. LEXIS 
39272 (6th Cir. Tenn. 1995). 

Where a seller gave repeated assurances to 
purchasers of unregistered securities that civil 
claims were being filed on their behalf and 
persuaded the purchasers not to file individual 
actions, equitable estoppel was properly ap- 
plied to allow amendment of a complaint in 
order to add a cause of action under the Ten- 
nessee Securities Act. Hardcastle v. Harris, 170 
S.W.3d 67, 2004 Tenn. App. LEXIS 827 (Tenn. 
Ct. App. 2004), appeal denied, — S.W.3d —, 
2005 Tenn. LEXIS 500 (Tenn. May 23, 2005). 


3. Tolling of Limitations. 

Subsection (h) places an absolute two-year 
cap on the bringing of actions which cannot be 
tolled merely by a plaintiffs failure to discover 
a cause of action. Montcastle v. American 
Health Sys., 702 F. Supp. 1369, 1988 U.S. Dist. 
LEXIS 16419 (E.D. Tenn. 1988). 

The two-year limitations period in subsection 
(h) may, in certain circumstances, be tolled by 
fraudulent concealment. Montcastle v. Ameri- 
can Health Sys., 702 F. Supp. 1369, 1988 U.S. 
Dist. LEXIS 16419 (E.D. Tenn. 1988). 
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Plaintiffs’ claims against the defendants un- 
der the Tennessee Blue Sky Law, for invest- 
ments made more than two years before the 
action was filed, were barred under the two 
year provision of T.C.A. § 48-2-122(h) (now 
T.C.A. § 48-1-122(h)). Joyner v. Triple Check 
Financial Service, 782 F. Supp. 364, 1991 U.S. 
Dist. LEXIS 19144 (W.D. Tenn. 1991). 


4. Notice Requirement. 

T.C.A. § 48-2-122(a)(1)(A) (now T.C.A. § 48- 
1-122(a)(1)(H)) phrase “of which the person has 
notice” applies only to that statute’s internal 
reference to “any condition imposed under 
T.C.A. § 48-2-107(f) (now T.C.A. § 48-1-107(£)), 
or any rule, or order under this part” because: 
(1) The Tennessee general assembly’s repetitive 
use of the preposition “of” reflects an intention 
to distinguish between violations of T.C.A. 
§§ 48-2-104, 48-2-109, and 48-2-110(f) (now 
T.C.A. §§ 48-1-104, 48-2-109, and 48-1-110(f)), 
and violations of any condition imposed under 
T.C.A. § 48-2-107(f) (now T.C.A. § 48-1-107(f)), 
or any rule, or order; and (2) Since the former 
violations are statutory and the latter involve 
violations of a rule or order issued by the 
Tennessee division of securities, the general 
assembly could reasonably have decided to ap- 
ply the notice requirement to administrative 
actions by the division, but not to violations of 
the Tennessee securities act of 1980. Hard- 
castle v. Harris, 170 S.W.3d 67, 2004 Tenn. App. 
LEXIS 827 (Tenn. Ct. App. 2004), appeal de- 
nied, — S.W.3d —, 2005 Tenn. LEXIS 500 
(Tenn. May 23, 2005). 

Because the notice requirement of T.C.A. 
§ 48-2-122 (now T.C:A. § 48-1-122) does not 
apply to the entire statute, a seller’s defense 
regarding a lack of notice that certain contracts 
constituted unregistered securities was re- 
jected. Hardcastle v. Harris, 170 S.W.3d 67, 
2004 Tenn. App. LEXIS 827 (Tenn. Ct. App. 
2004), appeal denied, — S.W.3d —, 2005 Tenn. 
LEXIS 500 (Tenn. May 23, 2005). 


5. Misrepresentation. 

Although appellate court improperly made 
reliance an element of a claim under T.C.A. 
§ 48-2-122(b)(1) (now T.C.A. § 48-1-122(b)(1)), 
order granting summary judgment was prop- 
erly reversed because the record contained 
genuine disputes regarding the material facts 
relating to the substance of the purchaser’s 
statements to the seller regarding a bank line 
of credit and the materiality of such state- 
ments. Green v. Green, 293 S.W.3d 493, 2009 
Tenn. LEXIS 518 (Tenn. Aug. 26, 2009). 


6. Secondary Liability. 

Because a complaint filed by plaintiff receiv- 
ers for two failed entities alleged defendant 
attorney was a well-connected “bag man” in the 
entities securities fraud scheme, drafted rel- 
evant documents, communicated with inves- 
tors, diverted funds, and told employees of the 
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entities how to do their jobs, general involve- 
ment and control was indicated such that an 
aiding and assisted claim under T.C.A. §§ 48- 
2-102(3), 48-5-122(¢g) (now T.C.A. §§ 48-1- 
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102(3), 48-1-122(¢)), had been sufficiently 
pleaded. Cumberland & Ohio Co. v. Coffman, 
719 F. Supp. 2d 884, 2010 U.S. Dist. LEXIS 
50316 (M.D. Tenn. May 21, 2010). 


DECISIONS UNDER PRIOR LAW 


Analysis 


1. Reliance Upon Misrepresentations. 
2. Estoppel. 


1. Reliance Upon Misrepresentations. 
When a material misrepresentation is made, 
reliance upon that misrepresentation must be 
proven to recover. Diversified Equities, Inc. v. 
Warren, 567 S.W.2d 171, 1976 Tenn. App. 
LEXIS 271 (Tenn. Ct. App. 1976), overruled, V. 
L. Nicholson Co. v. Transcon Inv. & Financial, 
Ltd., 595 S.W.2d 474, 1980 Tenn. LEXIS 406 
(Tenn. 1980), overruled in part, Green v. Green, 


48-1-123. Criminal prosecution. 


293 S.W.3d 493, 2009 Tenn. LEXIS 518 (Tenn. 
Aug. 26, 2009). 


2. Estoppel. 

Where investor took an active part in the 
management of a corporation in which the 
investor had purchased stock and generally 
participated in its management, the investor’s 
conduct estopped the investor from rescinding 
the investor’s stock purchase. Tucker  v. 
McDell’s, Inc., 50 Tenn. App. 62, 359 S.W.2d 
597, 1961 Tenn. App. LEXIS 140 (Tenn. Ct. 
App. 1961). 


(a) Any person who willfully violates any provision of this part or who 
willfully violates any rule or order under this part commits a Class D felony. No 
person may be imprisoned for the violation of any rule or order if the person 
proves that the person had no actual knowledge of the rule or order. 

(b) The commissioner may refer such evidence as is available concerning 
violations of this part or of any rule or order hereunder to the attorney general 
and reporter, or the district attorney general in the county where the violation 
was committed, either of whom may, with or without such a reference, institute 
the appropriate criminal proceedings under this part. 

(c) Nothing in this part limits the power of this state to punish any person 


for any conduct which constitutes a crime by statute or at common law. 


History. 

Acts 1980, ch. 866, § 23; T.C.A., § 48-16-123; 
Acts 1989, ch. 591, § 42; 1996, ch. 1072, § 3; 
T.C.A., § 48-2-123. 


Code Commission Notes. Former § 48-2- 
123 was transferred to § 48-1-123 by the code 
commission in 2012. 


Compiler’s Notes. 

The Securities Law of 1955, formerly codified 
as §§ 48-1601 — 48-1653, was repealed by Acts 
1980, ch. 886, § 27. However, the section also 
contained a savings provision referring to for- 
mer §§ 48-1601 — 48-1653 which read: “(b) 
Prior law exclusively governs all suits, actions, 
prosecutions, or proceedings which are pending 
or may be initiated on the basis of facts or 
circumstances occurring before the effective 
date of this Act, except that no civil suit or 
action may be maintained to enforce any liabil- 
ity under prior law unless brought within any 
period of limitation which applied when the 
cause of action accrued and in any event within 


two years after the effective date of this Act. 

“(c) All effective registrations under prior 
law, all administrative orders relating to such 
registrations, and all conditions imposed upon 
such registrations remain in effect so long as 
they would have remained in effect if this Act 
had not been passed. They are considered to 
have been filed, entered, or imposed under this 
Act, but are governed by prior law. 

“(d) Prior law applies in respect of any sale 
made within one year after the effective date of 
this Act pursuant to an offering exempt under 
prior law which offering was begun in good 
faith before such effective date. 

“(e) Judicial review of all administrative or- 
ders as to which review proceedings have not 
been instituted by the effective date of this Act 
are governed by Section 20, except that no 
review proceeding may be instituted unless the 
petition is filed within any period of limitation 
which applied to a review proceeding when the 
order was entered and in any event within 60 
days after the effective date of this Act.” 

The effective date of the Act was July 2, 1980. 


48-1-124 


Cross-References. 
Penalty for Class D felony, § 40-35-111. 
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NOTES TO DECISIONS 


1. Willfully. 

Defendant’s convictions for willfully selling 
securities without registering with the state as 
a broker-dealer or agent in violation of T.C.A. 
§ 48-2-109 (now T.C.A. § 48-1-109) were rein- 
stated because the term willfully in T.C.A. 
§ 48-2-123(a) (now T.C.A. § 48-1-123(a)) re- 


quired only that defendant acted deliberately 
and was fully aware of his conduct and defen- 
dant was aware he was selling securities and 
knew that he was not registered as a broker- 
dealer or agent. State v. Casper, 297 S.W.3d 
676, 2009 Tenn. LEXIS 719 (Tenn. Nov. 6, 
2009). 


48-1-124. Scope of law — Service of process. 


(a) This part applies to persons who buy or sell securities from, in, or into 
this state, or who give or receive advice concerning the purchase or sale of 
securities from, in, or into this state. 

(b) For the purpose of this section, a purchase or sale is made in this state, 
whether or not either party is then present in this state, when: 

(1) An offer that results in a sale originates from this state; 

(2) An offer to purchase or sell a security is accepted in this state; or 

(3) An offer that results in a sale is directed by the offeror to this state and 
received at the place to which it is directed or at any post office in this state 
in the case of a mailed offer. 

(c) For the purpose of this section, an offer to buy or to sell is accepted in this 
state when acceptance is communicated to the offeror in this state and: 

(1) Has not previously been communicated to the offeror, orally or in 
writing, outside this state; and 

(2) Whether or not either party is then present in this state, when the 
offeree directs it to the offeror in this state reasonably believing the offeror 
to be in this state and it is received at the place to which it is directed (or at 
any post office in this state in the case of a mailed acceptance). 

(d) Sections 48-1-109(a) and (c) and 48-1-121 apply when any act instru- 
mental in effecting prohibited conduct is done in this state, whether or not 
either party is then present in this state. 

(e) Every applicant for registration and renewal under this part, every 
person making a notice filing, and every issuer for whom a registration, 
exemption from registration, or notice filing or renewal is required under this 
part, shall file with the commissioner, in such form as the commissioner by rule 
prescribes, an irrevocable consent appointing the commissioner or the com- 
missioner’s successor in office to be the applicant’s or issuer’s attorney-in-fact 
to receive service of any lawful process in any noncriminal suit, action, or 
proceeding against the applicant or issuer or the applicant’s or issuer’s 
successor, executor, or administrator, which arises under this part or any rule 
or order hereunder after the consent has been filed, with the same force and 
validity as if served personally on the person filing the consent. Service may be 
made by leaving a copy of the process in the office of the commissioner, but it 
is not effective unless: 

(1) The plaintiff, who may be the commissioner in a suit, action, or 
proceeding instituted by the commissioner, forthwith sends notice of the 
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service and a copy of the process by registered mail to the defendant or 
respondent at the defendant’s or respondent’s last address on file with the 
commissioner; and 

(2) The plaintiffs affidavit of compliance with this subsection (e) is filed in 
the case on or before the return day of the process, if any, or within such 
further time as the court allows. 

(f) When any person, including any nonresident of this state, engages in 
conduct prohibited or made actionable by this part or any rule or order 
hereunder, and has not filed a consent to service of process under subsection (e) 
and personal jurisdiction over the person cannot otherwise be obtained in this 
state, the conduct shall be considered equivalent to the appointment of the 
commissioner or the commissioner’s successor in office to be such person’s 
attorney-in-fact to receive service of any lawful process to the same extent as 
if such person had filed a consent to service of process under subsection (e). 

(g) When process is served under this section, the court, or the commis- 
sioner in a proceeding before the commissioner, shall order such continuance 
as may be necessary to afford the defendant or respondent reasonable 
opportunity to defend. 

(h) Pursuant to Section 6(c) of the federal Philanthropy Protection Act of 
1995, Public Law 104-62 (15 U.S.C. § 80a-8a(c)), this part shall not be 


preempted. 


History. 

Acts 1980, ch. 866, § 24; T.C.A., § 48-16-124; 
Acts 1997, ch. 61, § 2; T.C.A., § 48-2-124; Acts 
2017, ch. 424, §§ 43-45. 


Code Commission Notes. Former § 48-2- 
124 was transferred to § 48-1-124 by the code 
commission in 2012. 


Compiler’s Notes. 

The Securities Law of 1955, formerly codified 
as §§ 48-1601 — 48-1653, was repealed by Acts 
1980, ch. 886, § 27. However, the section also 
contained a savings provision referring to for- 
mer §§ 48-1601 — 48-1653 which read: “(b) 
Prior law exclusively governs all suits, actions, 
prosecutions, or proceedings which are pending 
or may be initiated on the basis of facts or 
circumstances occurring before the effective 
date of this Act, except that no civil suit or 
action may be maintained to enforce any liabil- 
ity under prior law unless brought within any 
period of limitation which applied when the 
cause of action accrued and in any event within 
two years after the effective date of this Act. 

“(c) All effective registrations under prior 


law, all administrative orders relating to such 
registrations, and all conditions imposed upon 
such registrations remain in effect so long as 
they would have remained in effect if this Act 
had not been passed. They are considered to 
have been filed, entered, or imposed under this 
Act, but are governed by prior law. 

“(d) Prior law applies in respect of any sale 
made within one year after the effective date of 
this Act pursuant to an offering exempt under 
prior law which offering was begun in good 
faith before such effective date. 

“(e) Judicial review of all administrative or- 
ders as to which review proceedings have not 
been instituted by the effective date of this Act 
are governed by Section 20, except that no 
review proceeding may be instituted unless the 
petition is filed within any period of limitation 
which applied to a review proceeding when the 
order was entered and in any event within 60 
days after the effective date of this Act.” 

The effective date of the Act was July 2, 1980. 


Cross-References. 
Certified mail in lieu of registered mail, § 1- 
3-111. 


48-1-125. Notice filing and fee requirements for covered securities. 


(a)(1)(A) Any issuer, except an issuer of any security that is a covered 
security under subdivisions (a)(1)(B)-(D), which proposes to sell any 
security which is a covered security shall file with the commissioner, prior 
to a sale of such security in this state, a notice consisting of all documents 
filed with the securities and exchange commission, together with: 
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(i) A consent to service of process as required under § 48-1-124(e), 
unless built into the notice filing form; and 

(ii) A nonrefundable filing fee of five hundred dollars ($500). 

(B) An issuer planning to offer and sell securities in this state in an 
offering pursuant to Tier 2 of Regulation A shall submit the following at 
least twenty-one (21) days prior to the initial sale in this state: 

(i) A completed Regulation A-Tier 2 notice filing form or copies of all 
documents filed with the securities and exchange commission; 

(ii) A consent to service of process as required under § 48-1-124(e), if 
not filing on the Regulation A-Tier 2 notice filing form; and 

(iii) A nonrefundable filing fee of five hundred dollars ($500). 

(C)G) With respect to any security that is a covered security under 

§ 18(b)(4)(C) of the Securities Act of 1933 (15 U.S.C. § 77r(b)(4)(C)), the 

issuer shall file with the commissioner a notice consisting of: 

(a) Acompleted Uniform Notice of Federal Crowdfunding Offering 
form or copies of all documents filed with the securities and exchange 
commission; 

(b) Aconsent to service of process as required under § 48-1- 124(e), 
if not filing on the Uniform Notice of Federal Crowdfunding Offering 
form; and 

(c) Anonrefundable filing fee of five hundred dollars ($500). 

(ii) If the issuer has its principal place of business in this state, the 
filing required under subdivision (a)(1)(C)(i) shall be filed with the 
commissioner concurrently when the issuer files its initial Form C with 
the securities and exchange commission. 

(iii) If the issuer does not have its principal place of business in this 
state but residents of this state have purchased fifty percent (50%) or 
greater of the aggregate amount of the offering, the filing required under 
subdivision (a)(1)(C)G) shall be filed when the issuer becomes aware 
that such purchases have met that threshold and, in any event, no later 
than thirty (30) days from the date of completion of the offering. 

(D) With respect to any security that is a covered security under 
§ 18(b)(4)(E) of the Securities Act of 1933, the issuer shall file with the 
commissioner, no later than fifteen (15) days after the first sale of such 
covered security in this state, a notice consisting of: 

(i) Form D signed by the issuer; and 

(ii) A nonrefundable filing fee of five hundred dollars ($500). 

(2) After the initial offer of a covered security in this state, all documents 
that are part of an amendment to a federal registration statement or Form 
D filed with the securities and exchange commission under the Securities 
Act of 1933 (15 U.S.C. § 77a et seq.), shall be filed concurrently with the 
commissioner. 

(3) All documents referred to in subdivisions (a)(1) and (a)(2) that have 
been filed and recorded on the Electronic Data Gathering Access and 
Retrieval (EDGAR) system, the Interactive Data Electronic Applications 
(IDEA) system, the Electronic Filing Depository (EFD), or any other elec- 
tronic data gathering system either maintained by the securities and 
exchange commission or approved by the commissioner, may be utilized in 
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lieu of filing such documents in paper form with the commissioner or the 
commissioner’s designee; provided, that the person making the notice filing 
provides an accurate filing number or other identifying designation issued 
by the securities and exchange commission, and that a printed or electroni- 
cally stored copy is immediately accessible to the commissioner or the 
commissioner’s designee. 

(b)(1) Notice filings made pursuant to subdivision (a)(1)(A) are effective for 
one (1) year commencing on the later of the notice filing date or the securities 
and exchange commission effective date. Notice filings may be renewed by 
making a filing and paying a fee as provided under subdivision (a)(1)(A) no 
later than the close of business on the tenth business day prior to the date 
of expiration. 

(2) Notice filings made pursuant to subdivision (a)(1)(B) are effective for 
one (1) year from the date of filing and may be renewed by making a filing as 
required by subdivision (a)(1)(B) and paying a nonrefundable renewal fee of 
one hundred dollars ($100). 

(3) Notice filings made pursuant to subdivision (a)(1)(C) are effective for 
one (1) year from the date of filing and may be renewed by making a filing as 
required by subdivision (a)(1)(C) and paying a nonrefundable renewal fee of 
one hundred dollars ($100). 

(4) Notice filings made pursuant to subdivision (a)(1)(D) are effective for 
one (1) year from the date of filing unless the issuer conducts a continuous 
offering and files concurrent amendments as required by subdivision (a)(2) 
and pays a nonrefundable renewal fee of one hundred dollars ($100). 

(c)(1) The commissioner may issue a stop order suspending the offer and 
sale of a covered security, except a covered security under § 18(b)(1) of the 
Securities Act of 1933 (15 U.S.C. § 77r(b)(1)), upon a finding that: 
(A) The order is in the public interest; and 
(B) There is a failure to comply with any filing or fee required under this 
part. 

(2) Any issuer of a covered security that does not promptly remedy a delay 
in payment of any fee or promptly remedy a delay in making any filing 
required under this part shall be deemed not to have complied with such 
filing or fee requirements. For purposes of this subdivision (c)(2), an issuer 
will have promptly remedied a delay in payment or filing if the issuer remits 
the required fee or filing within ten (10) business days of receipt of 
notification of the delay or underpayment. 

(d) When any amendment to a notice filing filed under this section changes 


the name of the offering of securities, the issuer shall pay a processing fee of 
fifty dollars ($50.00), payable upon filing the amendment with the commis- 


sioner. 


History. 

Acts 1997, ch. 164, § 8; 2001, ch. 61, §§ 15- 
17; 2010, ch. 697, § 4; T.C.A., § 48-2-125; Acts 
2017, ch. 424, § 46. 


Code Commission Notes. Former § 48-2- 
125 was transferred to § 48-1-125 by the code 
commission in 2012. 


Compiler’s Notes. 

The Securities Law of 1955, formerly codified 
as §§ 48-1601 — 48-1653, was repealed by Acts 
1980, ch. 886, § 27. However, the section also 
contained a savings provision referring to for- 
mer §§ 48-1601 — 48-1653 which read: “(b) 
Prior law exclusively governs all suits, actions, 
prosecutions, or proceedings which are pending 


48-1-126 


or may be initiated on the basis of facts or 
circumstances occurring before the effective 
date of this Act, except that no civil suit or 
action may be maintained to enforce any liabil- 
ity under prior law unless brought within any 
period of limitation which applied when the 
cause of action accrued and in any event within 
two years after the effective date of this Act. 

“(c) All effective registrations under prior 
law, all administrative orders relating to such 
registrations, and all conditions imposed upon 
such registrations remain in effect so long as 
they would have remained in effect if this Act 
had not been passed. They are considered to 
have been filed, entered, or imposed under this 
Act, but are governed by prior law. 

“(d) Prior law applies in respect of any sale 


SECURITIES 


62 


made within one year after the effective date of 
this Act pursuant to an offering exempt under 
prior law which offering was begun in good 
faith before such effective date. ‘ 

“(e) Judicial review of all administrative or- 
ders as to which review proceedings have not 
been instituted by the effective date of this Act 
are governed by Section 20, except that no 
review proceeding may be instituted unless the 
petition is filed within any period of limitation 
which applied to a review proceeding when the 
order was entered and in any event within 60 
days after the effective date of this Act.” 

The effective date of the Act was July 2, 1980. 

Acts 2001, ch. 61, § 1 provided that the act 
shall be cited as “The Securities Omnibus Act of 
2001.” 


48-1-126. Exemptions from notice filing and fee requirements. 


Notwithstanding § 48-1-125(a)(1)(A)(@i) and (ii), the following covered secu- 
rities are exempt from the notice filing and fee requirements set forth in 
§ 48-1-125: 


§ 


8 
§ 


§ 
§ 


§ 
§ 


§ 


(1) Any covered security sold to an institutional investor, as defined under 
48-1-102; 

(2) Any security that is defined to be a covered security pursuant to 
48-1-102 and is exempt from federal securities registration pursuant to 
3(a)(2) of the Securities Act of 1933; 

(3) Any security that is defined to be a covered security pursuant to 
48-1-102 and is exempt from federal securities registration pursuant to 
3(a)(3) of the Securities Act of 1933; 

(4) Any security that is defined to be a covered security pursuant to 
48-1-102 and is exempt from federal securities registration pursuant to 
3(a)(5) of the Securities Act of 1933; 

(5) Any security that is defined to be a covered security pursuant to 
48-1-102 and is exempt from federal securities registration pursuant to 
3(a)(6) of the Securities Act of 1933; 

(6) Any security that is defined to be a covered security pursuant to 
48-1-102 and is exempt from federal securities registration pursuant to 
3(a)(7) of the Securities Act of 1933; 

(7) Any security that is defined to be a covered security pursuant to 
48-1-102 and is sold in a transaction exempt from federal registration 


pursuant to § 3(a)(9) of the Securities Act of 1933; 


§ 


(8) Any security that is defined to be a covered security pursuant to 
48-1-102 and is sold in a transaction exempt from federal registration 


pursuant to § 3(a)(10) of the Securities Act of 1933; 


§ 


(9) Any security that is defined to be a covered security pursuant to 
48-1-102 and is exempt from federal registration pursuant to § 3(a)(12) of 


the Securities Act of 1933; 


(10) Any security that is defined to be a covered security pursuant to 


§ 48-1-102 and is exempt from federal registration pursuant to § 3(a)(13) of 
the Securities Act of 1933; 
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(11) Any security that is defined to be a covered security pursuant to 
§ 48-1-102 and is determined, by rule or order of the commissioner, that 
such notice filing is not necessary for the protection of investors; 

(12) Any security issued by a unit investment trust that is registered 
under the federal Investment Company Act of 1940 (15 U.S.C. § 80a-1 et 


seq.), as amended, if: 


(A) The units have been the subject of a previous notice filing and fee 
under this part and have been sold; 
(B) The units are offered or sold by a broker-dealer registered under 


this part; and 


(C) The units are sold by or on behalf of a sponsor or depositor of the 
unit investment trust or affiliate of the sponsor or depositor; and 

(13) Any security that is defined to be a covered security pursuant to 

§ 18(b)(1) of the Securities Act of 1933, or will be such a covered security 


upon completion of the transaction. 


History. 
Acts 1999, ch. 74, § 2; 2010, ch. 697, § 5; 
T.C.A., § 48-2-126; Acts 2017, ch. 424, § 47. 


Code Commission Notes. Former § 48-2- 
126 was transferred to § 48-1-126 by the code 
commission in 2012. 


Compiler’s Notes. 

The Securities Law of 1955, formerly codified 
as §§ 48-1601 — 48-1653, was repealed by Acts 
1980, ch. 886, § 27. However, the section also 
contained a savings provision referring to for- 
mer §§ 48-1601 — 48-1653 which read: “(b) 
Prior law exclusively governs all suits, actions, 
prosecutions, or proceedings which are pending 
or may be initiated on the basis of facts or 
circumstances occurring before the effective 
date of this Act, except that no civil suit or 
action may be maintained to enforce any liabil- 
ity under prior law unless brought within any 
period of limitation which applied when the 
cause of action accrued and in any event within 
two years after the effective date of this Act. 

“(c) All effective registrations under prior 


law, all administrative orders relating to such 
registrations, and all conditions imposed upon 
such registrations remain in effect so long as 
they would have remained in effect if this Act 
had not been passed. They are considered to 
have been filed, entered, or imposed under this 
Act, but are governed by prior law. 

“(d) Prior law applies in respect of any sale 
made within one year after the effective date of 
this Act pursuant to an offering exempt under 
prior law which offering was begun in good 
faith before such effective date. 

“(e) Judicial review of all administrative or- 
ders as to which review proceedings have not 
been instituted by the effective date of this Act 
are governed by Section 20, except that no 
review proceeding may be instituted unless the 
petition is filed within any period of limitation 
which applied to a review proceeding when the 
order was entered and in any event within 60 
days after the effective date of this Act.” 

The effective date of the Act was July 2, 1980. 

Section 3 of the Securities Act of 1933, re- 
ferred to in this section, is codified in 15 U.S.C. 
§ 77c. 


48-1-127. Senior exploitation reporting and records. 


(a)(1) Ifa qualified individual reasonably believes that financial exploitation 
of a designated adult has occurred, has been attempted or may have been 
attempted, or is being attempted, the qualified individual, in cooperation 
with the qualified individual’s broker-dealer or investment adviser, may 
notify the commissioner. 

(2) Subsequent to notifying the commissioner, a qualified individual may, 
to the extent permitted under federal law, notify any of the following 
concerning the qualified individual’s belief that financial exploitation may 
have occurred: 

(A) A relative of the designated adult as defined in § 71-6-102; 
(B) A legal guardian of the designated adult; 
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(C) A trustee, co-trustee, or successor trustee of the account of the 
designated adult; 

(D) An agent under a power of attorney of the Hoe canted adult; or 

(EK) Any other person permitted under existing laws, rules, regulations, 
or customer agreement. 

(b)(1) A broker-dealer or investment adviser may delay a disbursement from 
an account of a designated adult or an account on which a designated adult 
is a beneficiary if: 

(A) The broker-dealer, investment adviser, or qualified individual rea- 
sonably believes, after initiating an internal review of the requested 
disbursement and the suspected financial exploitation, that the requested 
disbursement may result in financial exploitation of a designated adult; 
and 

(B) The broker-dealer or investment adviser: 

(i) Immediately, but in no event more than two (2) business days after 
the requested disbursement, provides written notification of the delay 
and the reason for the delay to all parties authorized to transact 
business on the account, unless any such party is reasonably believed to 
have engaged in or attempted financial exploitation of the designated 
adult; 

(ii) Immediately, but in no event more than two (2) business days 
after the requested disbursement, notifies the commissioner; and 

(iii) Continues its internal review of the suspected or attempted 
financial exploitation of the designated adult, as necessary, and reports 
any additional results to the commissioner within seven (7) business 
days after the requested disbursement. 

(2) The commissioner is authorized to establish additional disbursement- 
delay guidelines by rules promulgated in accordance with the Uniform 
Administrative Procedures Act, compiled in title 4, chapter 5. 

(3) Any delay of a disbursement as authorized by this section shall expire 
upon the sooner of: 

(A) Adetermination by the broker-dealer or investment adviser that the 
disbursement will not result in financial exploitation of the designated 
adult; or 

(B) Fifteen (15) business days after the date on which the broker-dealer 
or investment adviser first delayed disbursement of the funds, unless the 
commissioner requests that the broker-dealer or investment adviser 
extends the delay, in which case the delay shall expire no more than 
twenty-five (25) business days after the date on which the broker-dealer or 
investment adviser first delayed disbursement of the funds unless other- 
wise terminated or extended by the commissioner or an order of a court of 
competent jurisdiction. 

(4) A court of competent jurisdiction may enter an order extending the 
delay of the disbursement of funds or an order granting other protective 
relief based on the petition of the commissioner, the broker-dealer or 
investment adviser that initiated the delay under this section, or any other 
interested party. 

(c) A broker-dealer, investment adviser, or qualified individual that, in good 
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faith and exercising reasonable care, complies with subsections (a) and (b) is 
immune from liability for such conduct. 

(d) Abroker-dealer or investment adviser shall provide access to or copies of 
records that are relevant to the suspected financial exploitation of a designated 
adult to the commissioner. The records may include historical records or 
records relating to the most recent disbursement as well as disbursements that 
comprise the suspected financial exploitation of a designated adult. All records 
made available to the commissioner under this section shall not be open to 
inspection by members of the public under § 10-7-503. 


History. 
Acts 2017, ch. 242, § 48. 


PART 2 
MISCELLANEOUS PROVISIONS 


48-1-201. Participation certificates in bonds or notes secured by mort- 
gages on realty. 


Persons issuing and selling participation certificates in bonds or notes 
secured by mortgages or deeds of trust on land wherever located shall hold 
legal title to such bonds or notes in trust for the use and benefit of bona fide 
purchasers of such certificates to the extent of the interests sold to such 
purchasers, and such certificates and the interests represented thereby shall 
not be subject to the claims of creditors of the trustee holding legal title. 


History. Law Reviews. 
Acts 1980, ch. 599, § 1; T.C.A., § 48-16-201; The Federal Income Tax Considerations In- 
Acts 1985, ch. 110, § 1; T.C.A., § 48-2-201. volved in Forming and Operating a Bank Hold- 


ing Company (Clayton D. Smith), 11 Mem. St. 


Code Commission Notes. Former § 48-2- ULL. Rev. 453 (1981). 


201 was transferred to § 48-1-201 by the code 
commission in 2012. 


CHAPTERS 2-10 [RESERVED] 
FOR-PROFIT BUSINESS CORPORATIONS 


CHAPTER 11 
GENERAL PROVISIONS 


Part 1. Short Title and Reservation of Power 


Section 

48-11-101. Short title. 

48-11-102. Reservation of power to amend or repeal. 
48-11-103. Eminent domain. 

48-11-104. Applicability. 


Part 2. Definitions and Notice 


48-11-201. Definitions for chapters 11 through 27. 
48-11-202. General notice requirements. 
48-11-203. Number of shareholders. 


48-11-101 


Section 


48-11-301. 
48-11-302. 
48-11-303. 
48-11-304. 
48-11-305. 
48-11-306. 
48-11-307. 
48-11-308. 
48-11-309. 
48-11-310. 


48-11-401. 
48-11-402. 


FOR-PROFIT BUSINESS CORPORATIONS 


Part 3. Filing Documents 


Filing requirements. 

Forms. 

Filing, service, and copying fees. 

Effective time and date of document. 

Correcting filed document. 

Filing duty of secretary of state. 

Appeal from secretary of state’s refusal to file document. 
Evidentiary effect of copy of filed document. 

Certificate of existence or authorization. 

Penalty for signing false document. 


Part 4. Secretary of State 


Powers. 
Deputies of secretary of state. 


PART 1 


66 


SHORT TITLE AND RESERVATION OF POWER 


48-11-101. Short title. 


Chapters 11-27 of this title shall be known and may be cited as the 


“Tennessee Business Corporation Act.” 


History. 
Acts 1986, ch. 887, § 1.01. 


Cross-References. 

Acts of incorporation left unrepealed, § 1-2- 
105. 

Applicability of business corporation law, 
title 48, chs. 11-27, to corporations existing on 
January 1, 1988, title 48, ch. 27. 

Cemetery companies, title 46, ch. 2. 

Chancery jurisdiction of controversies, § 16- 
11-105. 

Corporations created by general law, Tenn. 
Const., art. XI, § 8. 

Nonprofit corporations, general provisions, 
title 48, ch. 51. 


Textbooks. 
Tennessee Forms (Robinson, Ramsey and 
Harwell), Nos. 5-104, 5-203. 


Law Reviews. 

Aligning Law and Forum: The Home Court 
Advantage, 81 Tenn. L. Rev. 1 (2013). 

The Supercharged IPO, 67 Vand. L. Rev. 307 
(2014). 

Dual Identities and Dueling Obligations: 
Preserving Independence in Corporate Repre- 
sentation, 68 Tenn. L. Rev. 179 (2001). 

Punitive Damages and Business Organiza- 
tions: A Pathetic Fallacy, 67 Tenn. L. Rev. 971 
(2000). 

The Debt-Equity Distinction in a Second- 
Best World, 53 Vand. L. Rev. 1055 (2000). 

Why a Board? Group Decisionmaking in Cor- 
porate Governance, 55 Vand. L. Rev. 1 (2002). 


Attorney General Opinions. 

Provision of physical therapy services by a 
non-professional corporation. OAG 94-131, 
1994 Tenn. AG LEXIS 144 (11/8/94). 


48-11-102. Reservation of power to amend or repeal. 


The general assembly has the power to amend or repeal all or part of 
chapters 11-27 of this title at any time, and all domestic and foreign corpora- 
tions subject to chapters 11-27 of this title shall be governed by the amendment 


or repeal. 


History. 
Acts 1986, ch. 887, § 1.02. 


Cross-References. 
General assembly’s power to amend or repeal 
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laws regarding domestic and foreign limited 
lability corporations, § 48-201-102. 

General assembly’s power to amend or repeal 
laws regarding domestic and foreign nonprofit 
corporations, § 48-51-102. 

General assembly’s power to amend or repeal 


48-11-104 


laws regarding domestic and foreign profes- 
sional corporations, § 48-101-634. 

General assembly’s power to amend or repeal 
laws regarding domestic and foreign profes- 
sional limited liability corporations, § 48-248- 
606. 


48-11-103. Eminent domain. 


Chapters 11-27 of this title do not repeal or affect the right or power of 
eminent domain under other existing laws, and any corporation which shall 
have the power of eminent domain under existing laws shall have the power to 
the same extent and in the same manner as if organized under chapters 11-27 
of this title, and all statutes of this state granting the power of eminent domain 
and making compensation shall remain in force and effect and applicable to 
the appropriate existing corporations and to the appropriate corporations 
organized under chapters 11-27 of this title. 


History. 
Acts 1986, ch. 887, § 1.03. 


Cross-References. 
Nonprofit corporations — Eminent domain, 
§ 48-51-103. 


NOTES TO DECISIONS 


DECISIONS UNDER PRIOR LAW 


1. Internal Improvements. 

Corporation incorporated for the purpose of 
building, buying, maintaining, leasing, owning 
and/or operating pipelines or water mains, etc., 
and which engaged in the installation of a 


sion was engaged in a work of internal improve- 
ment so as to have the right of eminent domain 
under § 29-16-101. Shinkle v. Nashville Im- 
prov. Co., 172 Tenn. 555, 113 S.W.2d 404, 1937 
Tenn. LEXIS 97 (1938). 


pipeline from the city water main to a subdivi- 


48-11-104. Applicability. 


Chapters 11-27 of this title shall apply to every corporation for profit now 
existing or hereafter formed, and to the outstanding and future securities 
thereof; provided, that, if there are other specific statutory provisions which 
govern the formation of, impose restrictions or requirements on, confer special 
powers, privileges or authorities on, or fix special procedures or methods for, 
special categories of corporations, then to the extent such provisions are 
inconsistent with or different from chapters 11-27 of this title, such provisions 
shall prevail. 


History. 
Acts 1987, ch. 2738, § 2. 
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PART 2 
DEFINITIONS AND NOTICE — 


48-11-201. Definitions for chapters 11 through 27. 


As used in chapters 11-27 of this title, unless the context otherwise requires 
(or the term is otherwise defined in another chapter of the Tennessee Business 
Corporation Act, in which event the term shall have such other meaning for 
that chapter): 

(1) “Affiliate” of a specific person means a person that directly, or indi- 
rectly through one (1) or more intermediaries, controls, or is controlled by, or 
is under common control with, the person specified; 

(2) “Authorized shares” means the shares of all classes a domestic or 
foreign corporation is authorized to issue; 

(3) “Business” means any activity or function; 

(4) “Charter” includes amended and restated charters and articles of 
merger; 

(5) “Confirmation of good standing” means confirmation by the commis- 
sioner of revenue issued through electronic communication to the secretary 
of state or a certificate of tax clearance that at the time such confirmation is 
issued a domestic or foreign corporation is current on all taxes and penalties 
to the satisfaction of the commissioner; 

(6) “Conspicuous” means so written that a reasonable person against 
whom the writing is to operate should have noticed it. For example, printing 
in italics or boldface or contrasting color, or typing in capitals or underlined, 
is conspicuous; 

(7) “Corporation,” “domestic corporation” or “domestic business corpora- 
tion” means a corporation for profit, which is not a foreign corporation, 
incorporated under or subject to chapters 11-27 of this title; 

(8) “Deliver” or “delivery” means any method of delivery used in conven- 
tional commercial practice, including delivery by hand, mail, commercial 
delivery, and, if authorized in accordance with § 48-11-202, by electronic 
transmission; 

(9) “Distribution” means a direct or indirect transfer of money or other 
property (except its own shares) or incurrence of indebtedness (whether 
directly or indirectly, including through a guaranty) by a corporation to or for 
the benefit of its shareholders in respect of any of its shares. A distribution 
may be in the form of a declaration or payment of a dividend; a purchase, 
redemption, or other acquisition of shares; a distribution of indebtedness 
(which includes the incurrence of indebtedness for the benefit of the 
shareholders); or otherwise; 

(10) “Document” means: 

(A) Any tangible medium on which information is inscribed, and 
includes any writing or written instrument; or 
(B) An electronic record; 

(11) “Effective date of notice,” as defined in § 48-11-202(i); 

(12) “Electronic” means relating to technology having electrical, digital, 
magnetic, wireless, optical, electromagnetic, or similar capabilities; 
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(13) “Electronic record” means information that is stored in an electronic 
or other medium and is retrievable in paper form through an automated 
process used in conventional commercial practice, unless otherwise autho- 
rized in accordance with § 48-11-202; 

(14) “Electronic transmission” or “electronically transmitted” means any 
form or process of communication not directly involving the physical transfer 
of paper or another tangible medium, which is: 

(A) Suitable for the retention, retrieval, and reproduction of informa- 
tion by the recipient; and 

(B) Is retrievable in paper form by the recipient through an automated 
process used in conventional commercial practice, unless otherwise autho- 

rized in accordance with § 48-11-202()); 

(15) “Emergency” exists when a quorum of the corporate directors cannot 
readily be assembled because of some catastrophic event; 

(16) “Employee” includes an officer but not a director. A director may 
accept duties that make the director also an employee; 

(17) “Entity” includes domestic and foreign business corporation; domes- 
tic and foreign nonprofit corporation; estate; trust; domestic and foreign 
unincorporated entity and state, United States, and foreign government. 
The term includes two (2) or more persons having a joint or common 
economic interest; 

(18) “Filing entity” means an unincorporated entity that is of a type that 
is created by filing a public organic document; 

(19) “Foreign corporation” means a corporation for profit incorporated 
under a law other than the laws of this state; 

(20) “Foreign nonprofit corporation” means a corporation incorporated 
under a law other than the law of this state, which would be a nonprofit 
corporation if incorporated under the laws of this state; 

(21) “Foreign unincorporated entity” means an unincorporated entity 
whose internal affairs are governed by an organic law of a jurisdiction other 
than this state; 

(22) “Governmental subdivision” includes authority, county, district, and 
municipality; 

(23) “Includes” denotes a partial definition; 

(24) “Individual” includes the estate of an incompetent or deceased 
individual; 

(25) “Interest” means either or both of the following rights under the 
organic law of an unincorporated entity: 

(A) The right to receive distributions from the entity either in the 
ordinary course or upon liquidation; or 

(B) The right to receive notice or vote on issues involving its internal 
affairs, other than as an agent, assignee, proxy, or person responsible for 
managing its business and affairs; 

(26) “Means” denotes an exhaustive definition; 

(27) “Month” means the time from any day of any month to the corre- 
sponding day of the succeeding month, if any, and if none, the last day of the 
succeeding month. “A period of two (2) or more months” means the time from 
any day of the first month in such period to the corresponding day of the last 
month in such period, if any, and if none, the last day of the last month in 
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such period; 

(28) “Nonfiling entity” means an unincorporated entity that is of a type 
that is not created by filing a public organic document; 

(29) “Nonprofit corporation” or “domestic nonprofit corporation” means a 
corporation incorporated under the laws of this state and subject to the 
Tennessee Nonprofit Corporation Act, compiled in chapters 51-68 of this 
title; 

(30) “Notice,” as defined in § 48-11-202; 

(31) “Organic document” means a public organic document or a private 
organic document; 

(32) “Organic law” means the statute governing the internal affairs of a 
domestic or foreign business or nonprofit corporation or unincorporated 
entity; 

(33) “Person” includes individual and entity; 

(34) “Principal office” means the office (in or out of this state) so desig- 
nated in the annual report where the principal executive offices of a domestic 
or foreign corporation are located; 

(35) “Private organic document” means any document (other than the 
public organic document, if any) that determines the internal governance of 
an unincorporated entity. Where a private organic document has been 
amended or restated, the term means the private organic document as last 
amended or restated; 

(36) “Proceeding” includes civil suit and criminal, administrative, and 
investigatory action; 

(37) “Public organic document” means the document, if any, that is filed of 
public record to create an unincorporated entity. Where a public organic 
document has been amended or restated, the term means the public organic 
document as last amended or restated; 

(388) “Record date” means the date established under chapter 16 or 17 on 
which a corporation determines the identity of its shareholders for purposes 
of chapters 11-27 of this title; 

(39) “Secretary” means the corporate officer to whom the bylaws or the 
board of directors has delegated responsibility under § 48-18-401(c) for 
custody of the minutes of the meetings of the board of directors and of the 
shareholders and for authenticating records of the corporation; 

(40) “Share” means the unit into which the proprietary interests in a 
corporation are divided; 

(41) “Shareholder” means the person in whose name shares are registered 
in the records of a corporation or the beneficial owner of shares to the extent 
of the rights granted by a nominee certificate on file with a corporation; 

(42) “Sign” or “signature” means, with present intent to authenticate or 
adopt a document: 

(A) To execute or adopt a tangible symbol to a document, and includes 
any manual, facsimile, or conformed signature; or 

(B) To attach to or logically associate with an electronic transmission an 
electronic sound, symbol, or process, and moses an electronic signature 
in an electronic transmission; 

(43) “State,” when referring to a part of the United States, includes a state 
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and commonwealth (and their agencies and governmental subdivisions) and 
a territory and insular possession (and their agencies and governmental 
subdivisions) of the United States; 

(44) “Subscriber” means a person who subscribes for shares in a corpora- 
tion, whether before or after incorporation; 

(45) “Subsidiary” means a corporation more than fifty percent (50%) of 
whose outstanding voting shares are owned by its parent and/or the parent’s 
other wholly-owned subsidiaries; 

(46) “Tax clearance for termination or withdrawal” means confirmation by 
the commissioner of revenue issued through electronic communication to the 
secretary of state or a certificate of tax clearance that a domestic or foreign 
corporation has filed all applicable reports, including, but not limited to, a 
final report, and has paid all fees, penalties and taxes as required by the 
revenue laws of this state; 

(47) “Unincorporated entity” means an organization or artificial legal 
person that either has a separate legal existence or has the power to acquire 
an estate in real property in its own name and that is not any of the 
following: a domestic or foreign business or nonprofit corporation, an estate, 
a trust, a state, the United States, or a foreign government. The term 
includes a general partnership, limited liability company, limited partner- 
ship, business trust, joint stock association, and unincorporated nonprofit 
association; 

(48) “United States” includes district, authority, bureau, commission, 
department, and any other agency of the United States; 

(49) “Voting group” means all shares of one (1) or more classes or series 
that under the charter or chapters 11-27 of this title are entitled to vote and 
be counted together collectively on a matter at a meeting of shareholders. All 
shares entitled by the charter or chapters 11-27 of this title to vote generally 
on the matter are for that purpose a single voting group; and 

(50) “Writing” or “written” means any information in the form of a 
document. 


Law Reviews. 

Some Whys and Wherefores in Drafting 
Shareholder Agreements (Robert L. McMur- 
ray), 23 Tenn. B.J. 19 (1987). 


History. 

Acts 1986, ch. 887, § 1.20; 1987, ch. 273, 
§§ 3, 4; 1989, ch. 451, § 1; 1994, ch. 776, §§ 1, 
2; 2010, ch. 741, § 1; 2012, ch. 1051, §§ 1-6. 


Textbooks. 
Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 5-1114. 


NOTES TO DECISIONS 

Analysis 2. Subsidiary. 
While the Tennessee Court of Appeals ad- 
dressed the concept of reverse piercing in the 


corporation/shareholder context, it never ad- 
opted it, and T.C.A. § 48-11-201 defined a sub- 


1. Conspicuous. 
2. Subsidiary. 


1. Conspicuous. 


Security agreement did not in any way make 
proxy appointment conspicuous. In re John 
Hicks Chrysler-Plymouth, Inc., 152 B.R. 503, 
1992 Bankr. LEXIS 2293 (Bankr. E.D. Tenn. 
1992). 


sidiary as a corporation more than 50 percent of 
whose outstanding voting shares were owned 
by its parent and/or the parent’s other wholly- 
owned subsidiaries. However, the alleged par- 
ent, the insurance agency, never owned any 
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shares of the company, and therefore, because claim failed. Nippert v. Jackson, 860 F. Supp. 
the company was not a subsidiary of the insur- 2d 554, 2012 U.S. Dist. LEXIS 35109 (M.D. 
ance agency, the plaintiffs reverse piercing Tenn. Mar. 15, 2012). : 


48-11-202. General notice requirements. 


(a) Notice under chapters 11-27 of this title must be in writing unless oral 
notice is reasonable in the circumstances and not prohibited by the charter or 
bylaws. Unless otherwise agreed between the sender and the recipient, words 
in a notice or other communication under chapters 11-27 of this title must be 
in English. 

(b) A notice or other communication may be given or sent by any method of 
delivery, except that electronic transmissions must be in accordance with this 
section. If these methods of delivery are impracticable, a notice or other 
communication may be communicated by a newspaper of general circulation in 
the area where published, or by radio, television, or other form of public 
broadcast communication. 

(c) Notice or other communication to a domestic or foreign corporation 
(authorized to transact business in this state) may be delivered to its 
registered agent at its registered office (or to a designated mailing address 
such as a post office box if the United States postal service does not deliver to 
the registered agent’s registered office) or to the secretary of the corporation at 
its principal office shown in its most recent annual report (or to a designated 
mailing address such as a post office box if the United States postal service 
does not deliver to the corporation’s principal office) or, in the case of a foreign 
corporation that has not yet delivered an annual report, in its application for 
a certificate of authority. 

(d) Notice or other communications may be delivered by electronic trans- 
mission if consented to by the recipient or if authorized by subsection (Gj). 

(e)(1) Any consent under subsection (d) may be revoked by the person who 

consented by written or electronic notice to the person to whom the consent 

was delivered. Any such consent is deemed revoked if: 

(A) The corporation is unable to deliver two (2) consecutive electronic 
transmissions given by the corporation in accordance with such consent; 
and 

(B) Such inability becomes known to the secretary or an assistant 
secretary of the corporation or to the transfer agent, or other person 
responsible for the giving of notice or other communication. 

(2) The inadvertent failure to treat such inability as a revocation shall not 
invalidate any meeting or other action. 

(f) Unless otherwise agreed between the sender and the recipient, an 
electronic transmission is received when: 

(1) It enters an information processing system that the recipient has 
designated or uses for the purposes of receiving electronic transmissions or 
information of the type sent, and from which the recipient is able to retrieve 
the electronic transmission; and 

(2) It is in a form capable of being processed by that system. 

(g) Receipt of an electronic acknowledgement from an information process- 
ing system described in subdivision (f)(1) establishes that an electronic 
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transmission was received but, by itself, does not establish that the content 
sent corresponds to the content received. 

(h) An electronic transmission is received under this section even if no 
individual is aware of its receipt. 

(i) Notice or other communication, if in a comprehensible form or manner, is 
effective at the earliest of the following: 

(1) If in a physical form, the earliest of when it is actually received, or 
when it is left at: 

(A) Ashareholder’s address shown on the corporation’s record of share- 
holders maintained by the corporation under § 48-26-101(c); 

(B) A director’s residence or usual place of business; or 

(C) The corporation’s principal place of business; 

(2) If mailed first class postage prepaid and correctly addressed to a 
shareholder, upon deposit in the United States mail; 

(3) If mailed by United States mail postage prepaid and correctly ad- 
dressed to a recipient other than a shareholder, the earliest of when it is 
actually received, or: 

(A) If sent by registered or certified mail, return receipt requested, the 
date shown on the return receipt signed by or on behalf of the addressee; 
or 

(B) Five (5) days after it is deposited in the United States mail; 

(4) If an electronic transmission, when it is received as provided in 
subsection (f); or 

(5) If oral, when communicated, if communicated in a comprehensible 
manner. 

(j) A notice or other communication may be in the form of an electronic 
transmission that cannot be directly reproduced in paper form by the recipient 
through an automated process used in conventional commercial practice only 
if: 

(1) The electronic transmission is otherwise retrievable in perceivable 
form; and 

(2) The sender and the recipient have consented in writing to the use of 
such form of electronic transmission. 

(k) If chapters 11-27 of this title prescribe requirements for notices or other 
communications in particular circumstances, those requirements govern. If 
the charter or bylaws prescribe requirements for notices or other communica- 
tions, not inconsistent with this section or other provisions of chapters 11-27 of 
this title, those requirements govern. The charter or bylaws may authorize or 
require delivery of notices of meetings of directors by electronic transmission. 


History. Textbooks. 
Acts 1986, ch. 887, § 1.21; 1987, ch. 278, Tennessee Forms (Robinson, Ramsey and 
8§ 5, 6; 1994, ch. 776, § 3; 2012, ch. 1051,§ 7. Harwell), Nos. 5-811, 5-1107, 5-1108, 5-1301. 


Cross-References. 
Certified mail in lieu of registered mail, § 1- 
3-111. 
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48-11-203. Number of shareholders. 


(a) For purposes of chapters 11-27 of this title, the following identified as a 
shareholder in a corporation’s current record of shareholders constitutes one 
(1) shareholder: 

(1) Three (3) or fewer co-owners; 

(2) A corporation, partnership, trust, estate, or other entity; and 

(3) The trustees, guardians, custodians, or other fiduciaries of a single 
trust, estate, or account. 

(b) For purposes of chapters 11-27 of this title, shareholdings registered in 
substantially similar names constitute one (1) shareholder if it is reasonable to 
believe that the names represent the same person. 


History. 
Acts 1986, ch. 887, § 1.22. 


Textbooks. 
Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 5-1301. 


PART 8 
FILING DOCUMENTS 


48-11-301. Filing requirements. 


(a) A document must satisfy the requirements of this section, and of any 
other section that adds to or varies these requirements, to be entitled to filing 
by the secretary of state. 

(b) Chapters 11-27 of this title must require or permit filing the document in 
the office of the secretary of state. 

(c) The document must contain the information required by chapters 11-27 
of this title. It may contain other information as well. 

(d) The document must be typewritten or printed in ink in a clear and 
legible fashion on one (1) side of letter size paper. 

(e) The document must be in the English language. A corporate name need 
not be in English if written in English letters or Arabic or Roman numerals, 
and the certificate of existence required of foreign corporations need not be in 
English if accompanied by a reasonably authenticated English translation. 

(f) The document must be executed: 

(1) By the chair of the board of directors of a domestic or foreign 
corporation, by its president, or by another of its authorized officers; 

(2) If directors have not been selected or the corporation has not been 
formed, by an incorporator; or 

(3) If the corporation is in the hands of a receiver, trustee or other 
court-appointed fiduciary, by that fiduciary. 

(g) The person executing the document shall sign it and state beneath or 
opposite such person’s signature such person’s name and the capacity in which 
such person signs. The document may but need not contain: 

(1) The corporate seal; | 
(2) An attestation by the secretary or an assistant secretary; 


75 GENERAL PROVISIONS 48-11-301 


(3) An acknowledgement, verification or proof; or 
(4) The date the document is signed, except that such date shall be 
required for the annual report for the secretary of state. 

(h) If the secretary of state has prescribed a mandatory form for the 
document under § 48-11-302, the document must be in or on the prescribed 
form. 

(i) The document must be delivered to the office of the secretary of state for 
filing and must be accompanied by the correct filing fee, and any corporate tax, 
license fee, interest or penalty required by chapters 11-27 of this title. 

(j) Whenever this title permits any of the terms of a plan or a filed document 
to be dependent on facts objectively ascertainable outside the plan or filed 
document, the following apply: 

(1) The manner in which the facts will operate upon the terms of the plan 
or filed document shall be set forth in the plan or filed document; 
(2) The facts may include, but are not limited to: 

(A) Any of the following that is available in a nationally recognized 
news or information medium either in print or electronically: statistical or 
market indices, market prices of any security or group of securities, 
interest rates, currency exchange rates, or similar economic or financial 
data; 

(B) A determination or action by any person or body, including the 
corporation or any other party to a plan or filed document; or 

(C) The terms of, or actions taken under, an agreement to which the 
corporation is a party, or any other agreement or document; 

(3) As used in this subsection (j): 

(A) “Filed document” means a document filed with the secretary of state 
under any provision of chapters 11-27 of this title, except chapter 25 or 
§ 48-26-2038; and 

(B) “Plan” means a plan of domestication, nonprofit conversion, entity 
conversion, merger, or share exchange; 

(4) None of the following provisions of a plan or filed document shall be 
made dependent on facts outside the plan or filed document: 

(A) The name and address of any person required in a filed document; 

(B) The registered office of any entity required in a filed document; 

(C) The registered agent of any entity required in a filed document; 

(D) The number of authorized shares and designation of each class or 
series of shares; 

(E) The effective date of a filed document; 

(F) Any required statement in a filed document of the date on which the 
underlying transaction was approved or the manner in which that 
approval was given; and 
(5) If a provision of a filed document is made dependent on a fact 

ascertainable outside of the filed document, and that fact is not ascertainable 

by reference to a source described in subdivision (j)(2)(A) or a document that 
is a matter of public record, or the affected shareholders have not received 
notice of the fact from the corporation, then the corporation shall file with 
the secretary of state articles of amendment setting forth the fact promptly 
after the time when the fact referred to is first ascertainable or thereafter 
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changes. Articles of amendment under this subdivision (j)(5) are deemed to 

be authorized by the authorization of the original filed document or plan to 

which they relate and may be filed by the corporation without further action 
by the board of directors or the shareholders. 

(k) The secretary of state has the power to promulgate L abbamraits rules 
and regulations establishing acceptable methods for execution of any docu- 
ment to be filed with the secretary of state. 

(1) All documents submitted to the secretary of state for filing should contain 
a statement which makes it clear that they are being filed pursuant to the 
Tennessee Business Corporation Act, compiled in chapters 11-27 of this title. 

(m) The secretary of state has the power to establish procedures for the 
filing of documents with the secretary of state by means of electronic trans- 
mission. 

(n) Notwithstanding any other law to the contrary, whenever this title 
requires that an application or other document submitted to the secretary of 
state for filing be accompanied by a confirmation of good standing, tax 
clearance for termination or withdrawal, or other similar communication of 
taxpayer status by the commissioner of revenue, then such requirement shall 
be met, and a paper certificate need not accompany the application or other 
document, if the commissioner provides to the secretary of state electronic 
verification of the required information. Upon request of the person seeking 
certificate information, the commissioner shall provide to the secretary of state 
electronic verification in lieu of a paper certificate. 


History. in addition to the secretary of state’s office, 
Acts 1986, ch. 887, § 1.30; 1987, ch. 273,§ 7;  § 48-11-3038. 
1989, ch. 451, § 2; 1991, ch. 188, § 1; 1994, ch. Filing requirements, §§ 48-51-3011 and 48- 
776, § 4; 1999, ch. 80, § 1; 2010, ch. 741, § 2; 247-101. 
2011, ch. 99, §§ 23, 24; 2012, ch. 1051, §§ 8, 9. 
Textbooks. 


Cross-References. Tennessee Forms (Robinson, Ramsey and 
Documents filed with county register of deeds Harwell), Nos. 5-101, 5-201. 


48-11-302. Forms. 


(a)(1) The secretary of state may prescribe and furnish on request forms for: 
(A) An application for a certificate of existence; 
(B) A foreign corporation’s application for a certificate of authority to 
transact business in this state; 
(C) A foreign corporation’s application for a certificate of withdrawal; 
and 
(D) The annual report. 
(2) If the secretary of state so requires, use of these forms is mandatory. 
(b) The secretary of state may prescribe and shall furnish on request forms 
for other documents required or permitted to be filed by chapters 11-27 of this 
title. If the secretary of state has prescribed a mandatory form for the 
document, the document must be in or on the prescribed form or a conformed 
copy thereof. 


History. 
Acts 1986, ch. 887, § 1.31; 1987, ch. 273, § 8; 
2012, ch. 1051, § 10. 
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48-11-303. Filing, service, and copying fees. 


(a) The secretary of state shall collect the following fees when the docu- 
ments described in this subsection (a) are delivered to the secretary of state for 


filing: 
Document Fee 
(1) Charter (including designation of initial registered office 
cha Le LEE (S 21 6s Ge sie by apa ruica iuae inlet wa aM ne Eat ted ee $100.00 
(2) Application for use of indistinguishable name ..................... 20.00 
(3) Application for reserved NAME ............ccccccececceedebueeesseeenes 20.00 
(4) Notice of transfer or cancellation of reserved name ............... 20.00 
(5) Application for registered naME .............. cece ec cece wee cceeeeeees 20.00 
(6) Application for renewal for registered name ..................00005 20.00 
(7) Application for or change, cancellation, or renewal of 
BSSSiUINeGaN AI Grae et. eet Ania suai Bond ler elaersunad. Delt Lis wi 20.00 
(8) Corporation’s statement of change of registered agent or 
registered oilicesroripotn taj atu pat sunt ae A ck reba. oe 20.00 
(9) Agent’s statement of change of registered office ..................... 5.00 
per corporation, 
but not less than 
20.00 
(10) Agent’s statement of resignation ................ ccc c cece cece cece eens 20.00 
CHprChartertamendment:/. 2009. VL CHL ON OSL ee 20.00 
Zoe nes tale ment. OF COATT? 2100.0 s sss iesaee vsion sD le SEOMLD AON OOS 20.00 
CIS EAINCNUCE SNC FEStULCU. CUALLCE iacissciccsdncegncecdeasbes dovaceer oll 20.00 
ee er lee eT Ly COL VCLALOIIGN fe a a. ite Riis fo remik 4 cides oh op Cae nd she ale 100.00 
(15) Articles of charter Surrender” ..0 4033.5... ¢ccccceeesccccrecsctcecseves 20.00 
(16) Statement of abandonment of merger, conversion or share 
ETA CATES IIE, AR UR an 5 Fa ean RR) UNRATE ey i oi a a 20.00 
(17) Articles of merger or share exchange ...............sseeeeeeeeeees 100.00 
(18) Articles of dissolution and termination by incorporators 
OVICHPECLOLS VY ARTI ss OEE. aie DERE ARE. PLO ened ork TR TIA, 20.00 
bE9) Articles of dissolution)... 0) 0. Aadhanuae PVRs? CP RI. TRS 2 20.00 
(20) Articles of revocation of dissolution ................ cc cece cence ee eees 20.00 
(21) Articles of termination of corporate existence ..................5. 20.00 
(22) Certificate of administrative dissolution ....................00000: No fee 
(23) Application for reinstatement following 
sdmainistravve dissOlitions 22 v0. Ie OP OI. Se, 70.00 
(24) Articles of termination following administrative dissolution 
OMTEVOCALION TA i AD, SS ORI 100.00 
(25)* Certificate of reinstatement en aA a No fee 
(26) Certificate of judicial dissolution ................ ccc ccc cee eee ee eens No fee 
(27) Application for certificate of authority (including 
designation of initial registered office and agent) .....................4. 600.00 
(28) Application for amended certificate of authority ................. 20.00 
(29) Application for certificate of withdrawal ......................08 ee 20.00 


(30) Certificate of revocation of authority to transact business ....No fee 
(31) Application for certificate of withdrawal following 
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administrative revocation... sa st. gaciasieie tia oheaee). ae gee 100.00 
(32) Application for reinstatement following administrative 

TEVOCAUION «Cs ca ecet tn nana de Lidgnal seer tata Hiei Wiehe aise einen TS rlesnradett 38 70.00 
(OS Armia TODOLL. vor eta cove Coa eMmeeR hc any es eminent tee eee 20.00 
(84): Articles of Correction, (i5.sa'ssisusu tee dots penagnie eaten Renan ees ao 20.00 
(35) Application for certificate of existence or authorization ......... 20.00 
(36) Any other document required or permitted to be filed by 

chapters 11-2 7of this. titles se: ses tingas hor sen eh hens 2 RO ie Gee ae 20.00 


(b) The secretary of state shall collect a fee of twenty dollars ($20.00) each 
time process is served on the secretary of state under chapters 11-27 of this 
title. The party to a proceeding causing service of process is entitled to recover 
this fee as costs if such party prevails in the proceeding. 

(c) The secretary of state shall collect a fee of twenty dollars ($20.00) for 
copying all filed documents relating to a domestic or foreign corporation. All 
such copies will be certified or validated by the secretary of state. 

(d) In addition to the other filing requirements of chapters 11-27 of this title, 
a copy of all documents specified in subdivisions (a)(1) and (11)-(20) shall also 
be filed in the office of the register of deeds in the county wherein a corporation 
has its principal office, if such principal office is in Tennessee, and in the case 
of a merger, in the county in which the new or surviving corporation shall have 
its principal office if such principal office is in Tennessee. The register of deeds 
may charge five dollars ($5.00) plus fifty cents (50¢) per page in excess of five 
(5) pages for such filing. 


History. Cross-References. 

Acts 1986, ch. 887, § 1.32; 1987, ch. 273, § 9; Business corporations, fees for filing with the 
1989, ch. 451, §§ 3, 33; 1991, ch. 188, § 6;1998, secretary of state, § 48-51-3038. 
ch. 784, § 1; 1998, ch. 890, § 1; 2000, ch. 568, Register’s fee for recording instruments, § 8- 
§. 1; 2012) ch. 1051, $$ 11, 12: 21-1001. 


48-11-304. Effective time and date of document. 


(a) Except as provided in subsection (b) and § 48-11-305(c), a document 
accepted for filing is effective: 

(1) At the time of filing on the date it is filed by the secretary of state, as 
evidenced by the secretary of state’s date and time endorsement on the 
original document; and 

(2) At the time specified in the document as its effective time on the date 
it is filed. 

(b) A document may specify a delayed effective time and date, and if it does 
so the document becomes effective at the time and date specified. If a delayed 
effective date but not time is specified, the document is effective at the close of 
business on that date. A delayed effective date for a document may not be later 
than the ninetieth day after the date it is filed by the secretary of state. 
Notwithstanding the foregoing, documents specified in § 48-11-303(a)(3)-(7), 
(15), (16), (20), (21), (25), (31), (33) and (34) may not specify a delayed effective 
time and date. 

(c) The secretary of state shall not file any charter or application for a 
certificate of authority unless that document designates the registered agent 
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and registered office of such domestic or foreign corporation in accordance with 
chapters 15 and 25 of this title. The secretary of state shall not file any other 
document under chapters 11-27 of this title if at the time of filing the domestic 
or foreign corporation does not have a registered agent or registered office 
designated at such time, unless at the time such document is received for filing 
the secretary of state also receives for filing a statement designating such 
registered agent or registered office, or both. 


History. in addition to the secretary of state’s office, 
Acts 1986, ch. 887, § 1.33; 1987, ch. 273, § 48-11-3083. 
§§ 10-13; 1991, ch. 188, § 13; 2012, ch. 1051, 


§ 13. Textbooks. 
Tennessee Forms (Robinson, Ramsey and 
Cross-References. Harwell), No. 5-401. 


Documents filed with county register of deeds 


48-11-305. Correcting filed document. 


(a) A domestic or foreign corporation may correct a document filed by the 
secretary of state if the document: 
(1) Contains an incorrect statement; or 
(2) Was defectively executed, attested, sealed, verified, or acknowledged. 
(b) A document is corrected by: 
(1) Preparing articles of correction that: 
(A) Describe the document (including its filing date) or attach a copy of 
it to the articles; 
(B) Specify the incorrect statement and the reason it is incorrect or the 
manner in which the execution was defective; and 
(C) Correct the incorrect statement or defective execution; and 
(2) Delivering the articles to the secretary of state for filing. 

(c) Articles of correction are effective on the effective time and date of the 
document they correct except as to persons relying on the uncorrected 
document and adversely affected by the correction. As to those persons, articles 
of correction are effective when filed. 


History. Textbooks. 
Acts 1986, ch. 887, § 1.384; 1987, ch. 278, Tennessee Forms (Robinson, Ramsey and 
§ 14. Harwell), No. 5-701. 


48-11-306. Filing duty of secretary of state. 


(a) If a document delivered to the office of the secretary of state for filing 
satisfies the requirements of § 48-11-301, the secretary of state shall file it. 

(b) The secretary of state files a document by stamping or otherwise 
endorsing “Filed,” together with the secretary of state’s name and official title 
and the date and time of receipt, on such document. After filing a document, 
except for filings pursuant to §§ 48-15-1038, 48-25-109 and 48-26-203, the 
secretary of state shall deliver the document, with the filing fee receipt (or 
acknowledgment of receipt if no fee is required) attached, to the domestic or 
foreign corporation or its representative in due course. A domestic or foreign 
corporation or its representative may present to the secretary of state an exact 
or conformed copy of the document presented for filing together with such 
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document, and, in that event, the secretary of state shall stamp or otherwise 
endorse the exact or conformed copy filed, together with the secretary of state’s 
name and official title and the date and time of receipt, and immediately return 
the exact or conformed copy to the party filing the original of such document. 

(c) If the secretary of state refuses to file a document, the secretary of state 
shall return it to the domestic or foreign corporation or its representative 
within a reasonable time after the document was received for filing, together 
with a brief, written explanation of the reason for the secretary of state’s 
refusal. 

(d) The secretary of state’s duty to file documents under this section is 
ministerial. The secretary of state’s filing or refusing to file a document does 
not: 

(1) Affect the validity or invalidity of the document in whole or part; 

(2) Relate to the correctness or incorrectness of information contained in 
the document; 

(3) Create a presumption that the document is valid or invalid or that 
information contained in the document is correct or incorrect; or 

(4) Establish that a document purporting to be an exact or conformed copy 
is in fact an exact or conformed copy. 

(e) Any corporate document which meets the requirements of chapters 11-27 
of this title for filing and recording shall be received, filed and recorded by the 
appropriate office, notwithstanding any contrary requirements found in any 
other provision of the laws of this state. 


History. in addition to the secretary of state’s office, 
Acts 1986, ch. 887, § 1.35; 1987, ch. 273,° § 48-11-3038. 
8§ 15, 16; 2012, ch. 1051, § 14. Filing duty, §§ 48-51-306, 48-247-105. 


Cross-References. 
Documents filed with county register of deeds 


48-11-307. Appeal from secretary of state’s refusal to file document. 


(a) If the secretary of state refuses to file a document delivered to the 
secretary of state’s office for filing, the domestic or foreign corporation may 
appeal the refusal to the chancery court of Davidson County. The appeal is 
commenced by petitioning the court to compel filing the document and by 
attaching to the petition the document and the secretary of state’s explanation 
of the secretary of state’s refusal to file. 

(b) The court may summarily order the secretary of state to file the 
document or take other action the court considers appropriate. 

(c) The court’s final decision may be appealed as in other civil proceedings. 

(d) Any judicial review of the secretary of state’s refusal to file a document 
shall be conducted in accordance with the Uniform Administrative Procedures 
Act, compiled in title 4, chapter 5. 


History. 
Acts 1986, ch. 887, § 1.36. 


48-11-308. Evidentiary effect of copy of filed document. 
A certificate attached or certification affixed to a copy of a document filed by 
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the secretary of state, bearing the secretary of state’s signature (which may be 
in facsimile or other electronic format) and the seal of this state, is conclusive 
evidence that the original document is on file with the secretary of state. 


History. 
Acts 1986, ch. 887, § 1.37; 1987, ch. 278, 
§ 17; 2012, ch. 1051, § 15. 


48-11-309. Certificate of existence or authorization. 


(a) Any person may apply to the secretary of state to furnish a certificate of 
existence for a domestic corporation or a certificate of authorization for a 
foreign corporation authorized to transact business in this state. 

(b) A certificate of existence or authorization sets forth: 

(1) The domestic corporation’s corporate name or the foreign corporation’s 
corporate name used in this state; 
(2 nAae: 

(A) The domestic corporation is duly incorporated under the laws of this 
state, the effective date of its incorporation, and the period of its duration 
if less than perpetual; or 

(B) The foreign corporation is authorized to transact business in this 
state; 

(3) That all fees, taxes and penalties owed to this state have been paid, if: 

(A) Payment is reflected in the records of the secretary of state or the 
department of revenue; and 

(B) Nonpayment allows: 

(i) Administrative dissolution of a domestic corporation; or 
(ii) Administrative revocation of the certificate of authority of a 
foreign corporation; 
(4) That its most recent annual report required by § 48-26-203 has been 
filed with the secretary of state; 
(5)(A) For a domestic corporation: 
(i) That articles of termination of existence have not been filed; 
(ii) Whether or not articles of dissolution have been filed and remain 
effective; 
(iii) Whether or not a certificate of dissolution has been filed and 
remains effective; and 
(iv) That a decree of judicial dissolution has not been filed; 
(B) For a foreign corporation: 
(i) That a certificate of withdrawal has not been filed; and 
(ii) Whether or not a certificate of revocation of certificate of authority 
has been filed and remains effective; 
(6) That the certificate is effective as of the date of the issuance of the 
certificate; and 
(7) Other facts of record in the office of the secretary of state that may be 
requested by the applicant. 

(c) Subject to any qualification stated in the certificate, a certificate of 
existence or authorization issued by the secretary of state is effective as of the 
date on the certificate and may be relied upon as conclusive evidence that the 
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domestic or foreign corporation is in existence or is authorized to transact 
business in this state and is in good standing. 


History. 
Acts 1986, ch. 887, § 1.38; 1987, ch. 273, 


* 


§ 18; 1991, ch. 188, § 12; 1994, ch. 776, § 5; 
2010, ch. 742, § 1; 2011, ch. 99, § 25. 


48-11-310. Penalty for signing false document. 


A person who signs a document, knowing it to be false in any material 
respect, with intent that the document be delivered to the secretary of state for 


filing, commits a Class A misdemeanor. 


History. 
Acts 1986, ch. 887, § 1.39; 1989, ch. 591, 
§§ 1, 6. 


Code Commission Notes. The misdemeanor 
in this section has been designated as a Class A 
misdemeanor by authority of § 40-35-110, 
which provides that an offense designated a 


egory is a Class A misdemeanor. See also § 39- 
11-114. 


Cross-References. 

Forgery, false entries on books, penalty, § 39- 
14-114. 

Penalty for Class A misdemeanor, § 40-35- 
Lay 


misdemeanor without specification as to cat- 


PART 4 
SECRETARY OF STATE 


48-11-401. Powers. 


The secretary of state has the power reasonably necessary to perform the 
duties required of the secretary of state by chapters 11-27 of this title, 
including, without limitation, the power to promulgate necessary and appro- 
priate rules and regulations consistent with chapters 11-27 of this title, and 
the power to destroy any records in the secretary of state’s office concerning the . 
domestic or foreign corporation ten (10) years after such corporation has 
dissolved, withdrawn from the state, or has had its certificate of authority 
revoked. 


History. Cross-References, 
Acts 1986, ch. 887, § 1.40; 1987, ch. 273, Monthly list of newly licensed corporations, 
§ 19. § 8-3-104. 


48-11-402. Deputies of secretary of state. 


An act of a duly authorized deputy of the secretary of state in the secretary 
of state’s behalf under chapters 11-27 of this title is the equivalent of the act of 
the secretary of state; provided, that the name of the secretary of state is 
signed by such deputy as deputy. 


History. 
Acts 1986, ch. 887, § 1.41. 
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CHAPTER 12 
INCORPORATION 


Section 

48-12-101. Incorporators. 

48-12-102. Charter. 

48-12-103. Incorporation. 

48-12-104. Liability for preincorporation transactions. 
48-12-105. Organization of corporation. 

48-12-106. Bylaws. 

48-12-107. Emergency bylaws. 


48-12-101. Incorporators. 


One (1) or more persons may act as the incorporator or incorporators of a 
corporation by delivering a charter to the secretary of state for filing. If any 
incorporator dies or is for any reason unable to act, the other incorporators, if 
any, may act. If there is no incorporator able to act, any person for whom an 
incorporator was acting as agent may act in the incorporator’s stead or, if such 
other person also dies or is for any reason unable to act, or the incorporator was 
not acting as agent, the incorporator’s legal representative may act. 


History. Documents filed with county register of deeds 
Acts 1986, ch. 887, § 2.01. in addition to the secretary of state’s office, 
§ 48-11-3083. 


Cross-References. N fit ti ; ti titl 
Business and industrial development corpo- hr aera: BOLD gv ogee sonnel hpi IR 
rations, title 45, ch. 8, part 2. 48, ch. 52. 


NOTES TO DECISIONS 
DECISIONS UNDER PRIOR LAW 


1. Industrial Loan and Thrift Corpora-_ extent that title 45, ch. 5 provides to the con- 
tions. trary. Williams v. American Plan Corp., 216 
Industrial loan and thrift corporations are Tenn. 435, 392 S.W.2d 920, 1965 Tenn. LEXIS 
chartered under the general corporation laws 589 (1965). 
applicable to private corporations except to the 


48-12-102. Charter. 


(a) The charter must set forth: 

(1) Acorporate name for the corporation that satisfies the requirements of 
§ 48-14-101; 

(2) The number of shares the corporation is authorized to issue; 

(3) The street address and zip code of the corporation’s initial registered 
office (and a mailing address such as a post office box if the United States 
postal service does not deliver to the registered agent’s registered office), the 
county in which the office is located, and the name of its initial registered 
agent at that office; 

(4) The name and address and zip code of each incorporator; 

(5) The street address and zip code of the initial principal office of the 
corporation (and a mailing address such as a post office box if the United 
States postal service does not deliver to the principal office); 
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(6) Information required by chapter 16 of this title; and 

(7) A statement that the corporation is for profit. 
(b) The charter may set forth: 

(1) The names and addresses of the individuals who are to serve as the 
initial directors; 

(2) Provisions not inconsistent with law: 

(A) Stating the purpose or purposes for which the corporation is 
organized; 

(B) Regarding the management of the business and regulating the 
affairs of the corporation; or 

(C) Defining, limiting and regulating the powers and rights of the 
corporation, its board of directors and shareholders; 

(3)(A) A provision eliminating or limiting the personal liability of a 
director to the corporation or its shareholders for monetary damages for 
breach of fiduciary duty as a director; provided, that such provision shall 
not eliminate or limit the liability of a director: 
(i) For any breach of the director’s duty of loyalty to the corporation or 
its shareholders; 
(ii) For acts or omissions not in good faith or which involve inten- 
tional misconduct or a knowing violation of law; or 
(iii) Under § 48-18-302; 

(B) No such provision shall eliminate or limit the liability of a director 
for any act or omission occurring prior to the date when such provisions 
become effective. All references in this subdivision (b)(3) to a “director” are 
also deemed to refer to a member of the governing body of a corporation 
which dispenses with or limits the authority of the board of directors 
pursuant to § 48-18-101(c); and 
(4) Any provision that under chapters 11-27 of this title is required or 

permitted to be set forth in the bylaws. 
(c) The charter need not set forth any of the corporate powers enumerated 
in chapters 11-27 of this title. 


History. Textbooks. 

Acts 1986, ch. 887, § 2.02; 1987, ch. 273, Tennessee Forms (Robinson, Ramsey and 
8§ 20, 21, 48; 1991, ch. 188, § 2; 1994, ch. 776, Harwell), Nos. 5-101, 5-201, 5-706, 5-707. 
§§ 6-8; 2012, ch. 1051, §§ 16-18; 2014, ch. 783, 


§§ 1, 2. Law Reviews. 
Corporate Directors [and Officers] Making 
Cross-References. Business Judgments in Tennessee: The Busi- 
Applicability to charter of corporation exist- ness Judgment Rule, 44 U. Mem. L. Rev. 455 
ing on January 1, 1988, § 48-27-101. (2013). 


48-12-103. Incorporation. 


(a) Unless a delayed effective date is specified, the corporate existence 
begins when the charter is filed by the secretary of state. 

(b) The secretary of state’s filing of the charter is conclusive proof that the 
incorporators satisfied all conditions precedent to incorporation except in a 
proceeding by the state to cancel or revoke the incorporation or involuntarily 
dissolve the corporation. 
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History. 
Acts 1986, ch. 887, § 2.03; 1987, ch. 273, 
§ 22. 


Cross-References. 

Documents filed with county register of deeds 
in addition to the secretary of state’s office, 
§ 48-11-3038. 


48-12-103 


Proof of incorporation in criminal cases, 
§ 40-17-117. 


Textbooks. 
Tennessee Forms (Robinson, Ramsey and 
Harwell), Nos. 5-101, 5-201. 


NOTES TO DECISIONS 


DECISIONS UNDER PRIOR LAW 


Analysis 


. Requirements Mandatory. 

. Proof of Existence. 

. Foreign Corporations. 

. Right to Question Existence. 

. Corporations De Facto or by Estoppel. 


me oOhWONH 


. Requirements Mandatory. 

The statutory requirements for the comple- 
tion of the organization of a corporation were 
mandatory, and, unless they were all substan- 
tially done, the charter was void and the incor- 
poration was incomplete. Collier v. Union R. 
Co., 113 Tenn. 96, 83 S.W. 155, 1904 Tenn. 
LEXIS 9 (1904). 


2. Proof of Existence. 

Evidence of user under a legislative charter 
was prima facie evidence that the conditions 
which the charter required to be performed, 
precedent to the time that the corporation was 
to go into operation, had been performed. Wil- 
liams v. Union Bank, 21 Tenn. 339, 1841 Tenn. 
LEXIS 14 (1841); Gleaves v. Brick Church Tpk. 
Co., 33 Tenn. 491, 1853 Tenn. LEXIS 78 (1853); 
Merriman v. Magiveny, 59 Tenn. 494, 1873 
Tenn. LEXIS 98 (1873); Augusta Mfg. Co. v. 
Vertrees, 72 Tenn. 75, 1879 Tenn. LEXIS 7 
(1879). 

Where a corporation had been organized and 
existed under a general statute, its existence 
could not be proved by parol evidence, if ob- 
jected to, but must be proved by the production 
of the charter, or a certified copy thereof. Trice 
v. State, 39 Tenn. 591, 1859 Tenn. LEXIS 284 
(1859); Bond v. State, 129 Tenn. 75, 165 S.W. 
229, 1913 Tenn. LEXIS 95 (1918). 


3. Foreign Corporations. 

Where proof of the charter of a corporation of 
another state is required, it must be by the 
production of the charter, or an authenticated 
copy thereof, or the statute granting the char- 
ter, or a book purporting to be the public statute 
book of the state, in which the charter is 
printed. Jones v. State, 37 Tenn. 346, 1858 
Tenn. LEXIS 12 (1858); Owen v. State, 37 Tenn. 
493, 1858 Tenn. LEXIS 46 (1858); Augusta Mfg. 
Co. v. Vertrees, 72 Tenn. 75, 1879 Tenn. LEXIS 
7 (1879); Bank of Jamaica v. Jefferson, 92 Tenn. 
537, 22 S.W. 211, 1893 Tenn. LEXIS 10, 36 Am. 


St. Rep. 100 (1893); State v. Missio, 105 Tenn. 
218, 58 S.W. 216, 1900 Tenn. LEXIS 66 (1900). 

A complainant in chancery, suing as a foreign 
corporation, must prove the corporate exis- 
tence, if it was not admitted in the answer, 
whether denied or not. Bank of Jamaica v. 
Jefferson, 92 Tenn. 537, 22 S.W. 211, 1893 Tenn. 
LEXIS 10, 36 Am. St. Rep. 100 (1893). 


4, Right to Question Existence. 

The legality or validity of the charter of a de 
facto corporation was a question for the state, 
to be raised by a proceeding in the nature of a 
quo warranto or similar proceeding, and could 
not ordinarily be made in a collateral proceed- 
ing. La Grange & M. R. R. Co. v. Rainey, 47 
Tenn. 420, 1870 Tenn. LEXIS 163 (1870); Mer- 
riman v. Magiveny, 59 Tenn. 494, 1873 Tenn. 
LEXIS 98 (1873); State v. Butler, 83 Tenn. 104, 
1885 Tenn. LEXIS 27 (1885); Miller v. American 
Mut. Accident Ins. Co., 92 Tenn. 167, 21 S.W. 
39, 1892 Tenn. LEXIS 63, 20 L.R.A. 765 (1892). 

Only the state, by proceedings in the nature 
of quo warranto, can attack the validity of a de 
facto corporation. Lee v. Harrison, 196 Tenn. 
603, 270 S.W.2d 173, 1954 Tenn. LEXIS 427 
(1954). 

Only the state can raise the question of 
corporate existence. Springfield Tobacco Redry- 
ers Corp. v. Springfield, 41 Tenn. App. 254, 293 
S.W.2d 189, 1956 Tenn. App. LEXIS 166 (Tenn. 
Ct. App. 1956). 

The provisions of former section precluding 
attack upon a defectively organized corporation 
did not apply to a situation wherein the termi- 
nation of forfeiture of the charter of a properly 
organized corporation was involved. Jesse A. 
Bland Co. v. Knox Concrete Products, Inc., 207 
Tenn. 206, 338 S.W.2d 605, 1960 Tenn. LEXIS 
448 (1960). 


5. Corporations De Facto or by Estoppel. 

For cases discussing de facto corporations 
under prior corporation laws, see Merriman v. 
Magiveny, 59 Tenn. 494, 1873 Tenn. LEXIS 98 
(1873); Miller v. American Mut. Accident Ins. 
Co., 92 Tenn. 167, 21 S.W. 39, 1892 Tenn. 
LEXIS 63, 20 L.R.A. 765 (1892); Tennessee 
Automatic Lighting Co. v. Massey, 56 S.W. 35, 
1899 Tenn. Ch. App. LEXIS 144 (1899). But see 
Hunter v. Swadley, 141 Tenn. 156, 207 S.W. 


48-12-104 


730, 1918 Tenn. LEXIS 77 (1918); Thompson & 
Green Machinery Co. v. Music City Lumber Co., 
683 S.W.2d 340, 1984 Tenn. App. LEXIS 3232 
(Tenn. Ct. App. 1984). 

For cases discussing estoppel to deny corpo- 
rate existence, see Tennessee Automatic Light- 
ing Co. v. Massey, 56 S.W. 35, 1899 Tenn. Ch. 
App. LEXIS 144 (1899); Union Bank & Trust 
Co. v. Wright, 58 S.W. 755, 1900 Tenn. Ch. App. 
LEXIS 50 (1900); Ingle Sys. Co. v. Norris & 
Hall, 1382 Tenn. 472, 178 S.W. 11138, 1915 Tenn. 
LEXIS 36, 5 A.L.R. 1578 (1915), questioned, 
Thompson & Green Machinery Co. v. Music 
City Lumber Co., 683 S.W.2d 340, 1984 Tenn. 
App. LEXIS 3232 (Tenn. Ct. App. 1984); Hunter 
v. Swadley, 141 Tenn. 156, 207 S.W. 730, 1918 
Tenn. LEXIS 77 (1918); Hawkins v. Lane, 3 
Tenn. App. 221, 1926 Tenn. App. LEXIS 94 
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(1926); Cope v. Wilkinson, 166 Tenn. 63, 59 
S.W.2d 528, 1932 Tenn. LEXIS 113 (1932); 
Citizen’s Bank & Trust Co. v. Scott & Sanders, 
18 Tenn. App. 89, 72 S.W.2d 1064, 1933 Tenn. 
App. LEXIS 104 (1933). But see Springfield 
Tobacco Redryers Corp. v. Springfield, 41 Tenn. 
App. 254, 293 S.W.2d 189, 1956 Tenn. App. 
LEXIS 166 (Tenn. Ct. App. 1956); Thompson & 
Green Machinery Co. v. Music City Lumber Co., 
683 S.W.2d 340, 1984 Tenn. App. LEXIS 3232 
(Tenn. Ct. App. 1984). 

Neither the doctrine of de facto corporation 
nor corporation by estoppel were viable in Ten- 
nessee after the passage of the Tennessee Gen- 
eral Corporations Act (Acts 1968, ch. 523). 
Thompson & Green Machinery Co. v. Music 
City Lumber Co., 683 S.W.2d 340, 1984 Tenn. 
App. LEXIS 3232 (Tenn. Ct. App. 1984). 


48-12-104. Liability for preincorporation transactions. 


All persons purporting to act as or on behalf of a corporation, knowing there 
was no incorporation under chapters 11-27 of this title, are jointly and 
severally liable for all liabilities created while so acting except for any liability 
to any person who knew or reasonably should have known that there was no 


incorporation. 


History. 
Acts 1986, ch. 887, § 2.04. 


NOTES TO DECISIONS 


DECISIONS UNDER PRIOR LAW 


Analysis 


1. Exceptions. 
2. Corporations De Facto or by Estoppel. 
3. Preincorporation Contracts. 


1. Exceptions. 

There was no good faith exception in former 
similar section. Thompson & Green Machinery 
Co. v. Music City Lumber Co., 683 S.W.2d 340, 
1984 Tenn. App. LEXIS 3232 (Tenn. Ct. App. 
1984). 

Former similar section did not contain an 
exception that one who assumes to act as a 
corporation without authority shall be jointly 
and severally liable for debts and liabilities 
except when the plaintiff thereafter dealt with 
the corporation as a corporation or when the 
plaintiff did not intend to bind one who as- 
sumed to act personally. Thompson & Green 
Machinery Co. v. Music City Lumber Co., 683 


S.W.2d 340, 1984 Tenn. App. LEXIS 3232 
(Tenn. Ct. App. 1984). 


2. Corporations De Facto or by Estoppel. 

Neither the doctrine of de facto corporation 
nor corporation by estoppel were viable in Ten- 
nessee since the passage of the Tennessee Gen- 
eral Corporations Act. Thompson & Green Ma- 
chinery Co. v. Music City Lumber Co., 683 
S.W.2d 340, 1984 Tenn. App. LEXIS 3232 
(Tenn. Ct. App. 1984). 


3. Preincorporation Contracts. 

The former section did not address promoter 
liability on preincorporation contracts where no 
misrepresentation that there was an existing 
corporation had been made and where the 
contracts were made solely in the name and 
credit of a future corporation. Company Stores 
Dev. Corp. v. Pottery Warehouse, Inc., 733 
S.W.2d 886, 1987 Tenn. App. LEXIS 2680 
(Tenn. Ct. App. 1987). 


48-12-105. Organization of corporation. 


(a) After incorporation: 


(1) If initial directors are named in the charter, the initial directors shall 
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hold an organizational meeting, at the call of a majority of the directors, to 
complete the organization of the corporation by appointing officers, adopting 
bylaws, and carrying on any other business brought before the meeting; 
(2) If initial directors are not named in the charter, the incorporator or 
incorporators shall hold an organizational meeting at the call of a majority 
of the incorporators and upon at least two (2) days’ notice of the date, time, 
and place of the meeting to: 
(A) Elect directors and complete the organization of the corporation; or 
(B) Elect a board of directors who shall complete the organization of the 
corporation. 

(b) Action required or permitted by chapters 11-27 of this title to be taken by 
incorporators at an organizational meeting may be taken without a meeting. If 
all incorporators consent to taking such action without a meeting, the 
affirmative vote of the number of incorporators that would be necessary to 
authorize or take such action at a meeting is the act of the incorporators. The 
action must be evidenced by one (1) or more written consents describing the 
action taken, signed by each incorporator in one (1) or more counterparts, 
indicating each signing incorporator’s vote or abstention on the action, and 
shall be included in the minutes or filed with the corporate records reflecting 
the action taken. 

(c) An organizational meeting may be held in or out of this state. 

(d) If the corporate existence of a corporation has begun pursuant to 
§ 48-12-1038, no action of such corporation shall be invalid solely as a result of 
the failure to hold an organizational meeting or otherwise complete the 
organization of the corporation as contemplated in subsection (a). 


History. 
Acts 1986, ch. 887, § 2.05; 1994, ch. 776, § 9. 


Textbooks. 
Tennessee Forms (Robinson, Ramsey and 
Harwell), Nos. 5-102, 5-202. 


48-12-106. Bylaws. 


(a) The incorporators or board of directors of a corporation shall adopt initial 
bylaws for the corporation. 

(b) The bylaws of a corporation may contain any provision for managing the 
business and regulating the affairs of the corporation that is not inconsistent 
with law or the charter. 


History. 
Acts 1986, ch. 887, § 2.06. 


Textbooks. 
Tennessee Forms (Robinson, Ramsey and 
Harwell), Nos. 5-103, 5-104, 5-202, 5-203. 


48-12-107 
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NOTES TO DECISIONS 


DECISIONS UNDER PRIOR LAW 


1. Void Bylaws. 

The charter was the fundamental law of the 
corporation, and in its terms and spirit was a 
constitution of the body acting under it; all 
bylaws inconsistent with the charter, or in 
contravention thereof, were void. Martin v. 
Nashville Bldg. Asso., 42 Tenn. 418, 1865 Tenn. 
LEXIS 84 (1865). 

A bylaw prohibiting transfers of shares of 
stock except to the corporation, though en- 
dorsed on the certificates, was void and im- 


48-12-107. Emergency bylaws. 


posed no legal liability on the corporation to 
purchase its stock. Herring v. Ruskin Co-op. 
Ass’n, 52 S.W. 327, 1899 Tenn. Ch. App. LEXIS 
7 (1899). 

A bylaw granting directors of the corporation 
an option to purchase stock of a stockholder 
desiring to dispose of shares, and restricting 
transfers on the books for any reason, was 
invalid as being in restraint of trade. Petre v. 
Bruce, 157 Tenn. 131, 7 S.W.2d 43, 1927 Tenn. 
LEXIS 57 (1928). 


(a) Unless the charter provides otherwise, the board of directors or the 
incorporators of a corporation may adopt bylaws to be effective only in an 
emergency. The emergency bylaws, which are subject to amendment or repeal 
by the shareholders, may make all provisions necessary for managing the 
corporation during the emergency, including: 

(1) Procedures for calling a meeting of the board of directors; 
(2) Quorum requirements for the meeting; and 
(3) Designation of additional or substitute directors. 

(b) All provisions of the regular bylaws consistent with the emergency 
bylaws remain effective during the emergency. The emergency bylaws are not 
effective after the emergency ends. 

(c) Corporate action taken in good faith in accordance with the emergency 
bylaws: 

(1) Binds the corporation; and 
(2) May not be used to impose liability on a corporate director, officer, 
employee, or agent. 

(d) An emergency exists for purposes of this section if a quorum of the 
corporation’s directors cannot readily be assembled because of some cata- 
strophic event. 


History. 


Acts 1986, ch. 887, § 2.07; 1987, ch. 273, 
§ 23; 2012, ch. 1051, § 19. 


CHAPTER 13 
PURPOSES AND POWERS 


Section 

48-13-101. Purposes. 
48-13-102. General powers. 
48-13-103. Emergency powers. 
48-13-104. Ultra vires actions. 


48-13-101. Purposes. 


(a) Every corporation incorporated under chapters 11-27 of this title has the 
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purpose of engaging in any lawful business unless a more limited purpose is 
set forth in the charter. 

(b) A corporation engaging in a business that is subject to regulation under 
another statute of this state may incorporate under chapters 11-27 of this title 
only if permitted by, and subject to all limitations of, the other statute. 


History. Documents filed with county register of deeds 
Acts 1986, ch. 887, § 3.01. in addition to the secretary of state’s office, 
§ 48-11-303. 


Cross-References. 

Applicability of business corporation law, 
title 48, chs. 11-27, to corporations existing on 
January 1, 1988, title 48, ch. 27. 


Nonprofit corporations, purposes and powers, 
title 48, ch. 53. 


48-13-102. General powers. 


Unless its charter provides otherwise, every corporation has perpetual 
duration and succession in its corporate name and has the same powers as an 
individual to do all things necessary or convenient to carry out its business and 
affairs, including, without limitation, power to: 

(1) Sue and be sued, complain and defend in its corporate name; 

(2) Have a corporate seal, which may be altered at will, and to use it, or 
a facsimile of it, by impressing or affixing it or in any other manner 
reproducing it; 

(3) Make and amend bylaws, not inconsistent with its charter or with the 
laws of this state, for managing the business and regulating the affairs of the 
corporation; 

(4) Purchase, receive, lease, or otherwise acquire, and own, hold, improve, 
use, and otherwise deal with, real or personal property, or any legal or 
equitable interest in property, wherever located; 

(5) Sell, convey, mortgage, pledge, lease, exchange, and otherwise dispose 
of, or grant a security interest in, all or any part of its property; 

(6) Purchase, receive, subscribe for, or otherwise acquire; own, hold, vote, 
use, sell, mortgage, lend, pledge, or otherwise dispose of, or grant a security 
interest in; and deal in and with shares or other interests in, or obligations 
of, any other entity; 

(7) Make contracts and guarantees, incur liabilities, borrow money, issue 
its notes, bonds, and other obligations (which may be convertible into or 
include the option to purchase other securities of the corporation), and 
secure any of its obligations or those of any other person by mortgage, pledge 
of, or security interest in, any of its property, franchises, or income; 

(8) Lend money, invest and reinvest its funds, and receive and hold real 
and personal property as security for repayment; 

(9) Be a promoter, partner, member, associate, or manager of any part- 
nership, joint venture, trust, or other entity; 

(10) Conduct its business, locate offices, and exercise the powers granted 
by chapters 11-27 of this title within or without this state; 

(11) Elect directors and appoint officers, employees, and agents of the 
corporation, define their duties, fix their compensation, and lend them 
money and credit; 

(12) Pay pensions and establish pension plans, pension trusts, profit 
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sharing plans, share bonus plans, share option plans, and benefit or 
incentive plans for any or all of the current or former directors, officers, 


employees, and agents of the corporation or any of its subsidiaries; 
(13) Make donations for the public welfare or for charitable, scientific, or 


educational purposes; 


(14) Make payments or donations, or do any other act, not inconsistent 
with law, that furthers the business and affairs of the corporation; 

(15) Procure for its benefit insurance on the life of any of its directors, 
officers or employees, to insure the life of any shareholder for the purpose of 
acquiring at the shareholder’s death shares owned by such shareholder and 
to continue such insurance after the relationship terminates; and 

(16) Accept gifts, devises, and bequests subject to any conditions or 
limitations contained in such gift, devise, or bequest, so long as such 
conditions or limitations are not contrary to chapters 11-27 of this title or the 
purposes for which the corporation is organized. 


History. 
Acts 1986, ch. 887, § 3.02. 


Cross-References. 
Authentication of corporate instruments, 
§ 66-22-108. 


NOTES TO DECISIONS 


1. Standing. 

Three individual siblings lacked standing to 
recover on a theory that they lost the benefit of 
their bargain where after winning a bid to 
purchase a grease business assets from the 
estate, they assigned the right to purchase to a 
new corporation, that corporation was a dis- 
tinct legal entity responsible for pursuing its 
own legal actions, and even though the siblings 


48-13-103. Emergency powers. 


were directly affected and were the only share- 
holders, that fact did not entitle them to bring a 
cause of action to recover damages sustained by 
the corporation. In re Estate of McRedmond, — 
S.W.3d —, 2014 Tenn. App. LEXIS 743 (Tenn. 
Ct. App. Nov. 14, 2014), affd in part, rev'd in 
part, Keller v. Estate of McRedmond, 2016 
Tenn. LEXIS 506, 495 S.W.3d 852 (2016). 


(a) In anticipation of or during an emergency, the board of directors of a 


corporation may: 


(1) Modify lines of succession to accommodate the incapacity of any 
director, officer, employee, or agent; and 

(2) Relocate the principal office, designate alternative principal offices or 
regional offices, or authorize the officers to do so. 

(b) During an emergency, unless emergency bylaws provide otherwise: 

(1) Notice of a meeting of the board of directors need be given only to those 
directors whom it is practicable to reach and may be given in any practicable 
manner, including by publication and radio; and 

(2) One (1) or more officers of the corporation present at a meeting of the 


board of directors may be deemed to be directors for the meeting, in order of 
rank and within the same rank in order of seniority, as necessary to achieve 
a quorum. 

(c) Corporate action taken in good faith during an emergency under this 
section to further the ordinary business affairs of the corporation: 
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(1) Binds the corporation; and 
(2) May not be used to impose liability on a corporate director, officer, 
employee, or agent. 


History. 
Acts 1986, ch. 887, § 3.03; 1987, ch. 273, 
§ 24. 


48-13-104. Ultra vires actions. 


(a) Except as provided in subsection (b), the validity of corporate action may 
not be challenged on the ground that the corporation lacks or lacked power to 
act. 

(b) A corporation’s power to act may be challenged in a proceeding by: 

(1) A shareholder against the corporation to enjoin the act; 

(2) The corporation, directly, derivatively, or through a receiver, trustee, 
or other legal representative, against an incumbent or former director, 
officer, employee, or agent of the corporation; or 

(3) The attorney general and reporter under § 48-24-301. 

(c) In a shareholder’s proceeding under subdivision (b)(1) to enjoin an 
unauthorized corporate act, the court may enjoin or set aside the act, if 
equitable and if all affected persons are parties to the proceeding, and may 
award damages for loss (other than anticipated profits) suffered by the 


corporation or another party because of enjoining the unauthorized act. 


History. 
Acts 1986, ch. 887, § 3.04. 


Cross-References. 
Limited liability companies, Ultra vires ac- 
tions, § 48-213-101. 


Nonprofit corporations, Ultra vires actions, 
§ 48-53-104. 


NOTES TO DECISIONS 


DECISIONS UNDER PRIOR LAW 


Analysis 
. In General. 
Within Corporate Powers. 
Leases. 
Gift of Bonds. 


. Pledge of Bonds. 
. Note to Purchase Stock. 
. Laches. 


RP NOOR ONE 


. In General. 

Corporate action taken without the requisite 
number of officers and directors may be ultra 
vires; but such action is not invalid and such 
lack of capacity may be asserted only by certain 
parties in specific situations. United States v. 
Daugherty, 599 F. Supp. 671, 1984 U.S. Dist. 
LEXIS 21576 (E.D. Tenn. 1984). 


2. Within Corporate Powers. 

Where officer of cement company who under- 
took low-cost building project and houses were 
to be constructed from cement blocks, under- 


taking was not ultra vires, but incidental to 
business of corporation. Nashville Breeko Block 
& Tile Co. v. Hopton, 29 Tenn. App. 394, 196 
S.W.2d 1010, 1946 Tenn. App. LEXIS 76 (Tenn. 
Ct. App. 1946). 


3. Leases. 

Where an amusement company empowered 
to hold real estate for amusement purposes 
only leased property not suitable for such pur- 
poses without alterations and where the lease 
prohibited alterations except by consent of the 
lessor, the lease was ultra vires on its face. 
Hedges v. Signal Amusement Co., 16 Tenn. App. 
361, 64 S.W.2d 534, 1933 Tenn. App. LEXIS 18 
(Tenn. Ct. App. 1933). 

Where a lease was ultra vires on its face, the 
corporation could set up this defense in an 
action for rents. Hedges v. Signal Amusement 
Co., 16 Tenn. App. 361, 64 S.W.2d 534, 1933 
Tenn. App. LEXIS 18 (Tenn. Ct. App. 1933). 


48-14-101 


4. Gift of Bonds. 

The stipulation in a contract of subscription 
to the original capital stock of a manufacturing 
corporation was without consideration, ultra 
vires, and void, where it provided that the 
subscriber should receive, upon consideration 
of the subscription, the bonds of the corporation 
to the full amount of the subscription, secured 
by a first mortgage “upon the company’s plant,” 
in addition to the subscriber’s stock for the like 
amount; the corporation might repudiate such 
illegal stipulation, without releasing the sub- 
scriber from liability for the subscription, or 
subjecting itself to an action by the subscriber. 
Such stipulation was regarded as an indepen- 
dent covenant, and not a condition precedent to 
the payment of the subscription. Morrow v. 
Nashville Iron, & Steel Co., 87 Tenn. 262, 10 
S.W. 495, 1888 Tenn. LEXIS 59, 10 Am. St. Rep. 
658, 3 L.R.A. 37 (1889); Street R.R. v. Morrow, 
87 Tenn. 406, 11 S.W. 348, 1888 Tenn. LEXIS 
73, 2 L.R.A. 853 (1888). 


5. Pledge of Bonds. 

Where the bonds of a corporation were issued 
under a resolution of the stockholders for the 
purpose of paying the existing indebtedness of 
the corporation and securing future loans, for 
the retirement of an existing bond issue, and 
for additional improvements, with authority 
vested in the directors by the resolution of the 
stockholders to sell the bonds for cash or to use 
the bonds for the aforementioned purposes in 
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such manner as they might, in their judgment 
and discretion, deem best,-a pledge of the bonds 
to secure the debts of the corporation instead of 
a sale of them for cash in accordance with the 
resolution was not void as ultra vires, although 
a portion of the indebtedness was due to direc- 
tors, where all reasonable endeavors to make 
sales were used, but failed, and the pledge was 
necessary to quiet creditors. Hunt v. Memphis 
Gaslight Co., 95 Tenn. 136, 31 S.W. 1006, 1895 
Tenn. LEXIS 72 (1895); Rawlings v. New Mem- 
phis Gaslight Co., 105 Tenn. 268, 60 S.W. 206, 
1900 Tenn. LEXIS 76, 80 Am. St. Rep. 880 
(1900). 


6. Note to Purchase Stock. 

Where charter authorized corporation to 
make bills and notes in the course of its busi- 
ness, a note executed by corporation to pur- 
chase stock in another corporation was ultra 
vires since note was executed beyond the scope 
of the business, but in the hands of an innocent 
purchaser for value the note was valid. Jeffer- 
son Bank of St. Louis v. Chapman-White-Lyons 
Co., 122 Tenn. 415, 123 S.W. 641, 1909 Tenn. 
LEXIS 28 (1909). 


7. Laches. 

In equity suit by minority of stockholders to 
set aside, as ultra vires, corporation’s deed, 
executed nine years before, laches precludes 
relief. Cullen v. Coal Creek Min. & Mfg. Co., 42 
S.W. 693, 1897 Tenn. Ch. App. LEXIS 72 (1897). 


CHAPTER 14 
NAME 


Section 

48-14-101. Corporate name. 
48-14-102. Reserved name. 
48-14-103. Registered name. 


48-14-101. Corporate name. 


(a) A corporate name: 


99 66s 


(1) Must contain the word “corporation,” “incorporated,” “company,” or the 


99 66s 99 66 


abbreviation “corp.,” “inc., 


co.,” or words or abbreviations of like import in 


another language (provided they are written in roman characters or letters); 
provided, that, if such corporation is formed for the purpose of an insurance 
or banking business, the name of such corporation need not contain any of 
the aforementioned words or abbreviations. A corporation using the corpo- 
rate designations “limited” or “Itd.,” with such having been filed in the 
secretary of state’s office prior to May 29, 1989, may continue to use that 
corporate designation until such time as it files an amendment which in any 
way changes its corporate name; and 
(2) May not contain language stating or implying that the corporation: 
(A) Transacts or has power to transact any business for which autho- 
rization in whatever form and however denominated is required under the 
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laws of this state, unless the appropriate commission or officer has granted 

such authorization and certifies that fact in writing; 

(B) Is organized as, affiliated with, or sponsored by, any fraternal, 
veterans’, service, religious, charitable, or professional organization, un- 
less that fact is certified in writing by the organization with which 
affiliation or sponsorship is claimed; 

(C) Is an agency or instrumentality of, affiliated with or sponsored by 
the United States or the state of Tennessee or a subdivision or agency 
thereof, unless such fact is certified in writing by the appropriate official of 
the United States or the state of Tennessee or subdivision or agency 
thereof; or 

(D) Is organized for a purpose other than that permitted by § 48-13-101 
and its charter. 

(b) Except as authorized by subsection (c), the name of a domestic corpora- 
tion, and the name of a foreign corporation that is authorized to transact 
business in this state or is applying for a certificate of authority to transact 
business in this state, shall be distinguishable upon the records of the 
secretary of state from the respective names of or for every other entity, 
whether true, assumed, reserved or registered, to the extent the use or 
reservation of such names is evidenced by a filing with the secretary of state 
under applicable law. 

(c) A domestic or foreign corporation, or person acting on behalf of a 
corporation not yet formed, may apply to the secretary of state for authoriza- 
tion to use a name that is not distinguishable upon the secretary of state’s 
records from one (1) or more of the names described in subsection (b). The 
secretary of state shall authorize use of the indistinguishable name applied for, 
if: 

(1) The person holding the right to use the previously filed name de- 
scribed in subsection (b) consents to the use in writing and submits an 
undertaking, in a form satisfactory to the secretary of state, to cancel its 
reservation of such name or change such name to a name that is distinguish- 
able upon the records of the secretary of state from the name of the 
applicant; 

(2) The applicant delivers to the secretary of state a certified copy of the 
final judgment of a court of competent jurisdiction establishing the appli- 
cant’s right to use the name applied for in this state; or 

(3) The person holding the right to use the previously filed name de- 
scribed in subsection (b) consents in writing to the use of such name by the 
applicant, and both the other person and the applicant consent in a form 
satisfactory to the secretary of state to use the same registered agent. 
(d)(1) Adomestic corporation or a foreign corporation authorized to transact 
business or applying for a certificate of authority to transact business may 
elect to adopt an assumed corporate name that complies with the require- 
ments of subsections (a)-(c), except that such name need not contain the 
corporate designations contained in subdivision (a)(1). 

(2) As used in chapters 11-27 of this title, “assumed corporate name” 
means any name used by the corporation other than its true corporate name, 
except that the following shall not constitute the use of an assumed 
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corporate name under chapters 11-27 of this title: 

(A) The identification by a corporation of its business with a trademark 
or service mark of which it is the owner or licensed user; and 

(B) The use of a name of a division, not separately incorporated and not 
containing the word “corporation,” “incorporated,” or “limited” or an 
abbreviation of one (1) of such words; provided, that the corporation also 
clearly discloses its corporate name. 

(3) Before transacting any business in this state under an assumed 
corporate name or names, the corporation shall, for each assumed corporate 
name, pursuant to resolution by its board of directors, execute and file in 
accordance with chapter 11, part 3 of this title, an application setting forth: 

(A) The true corporate name; 

(B) The state or country under the laws of which it is organized; 

(C) That it intends to transact business under an assumed corporate 
name; and 

(D) The assumed corporate name which it proposes to use. 

(4) The right to use an assumed corporate name shall be effective for five 
(5) years from the date of filing with the secretary of state. 

(5) Acorporation shall renew the right to use its assumed corporate name 
or names, if any, within the two (2) months preceding the expiration of such 
right, for a period of five (5) years, by filing an application to renew each 
assumed name and paying the renewal fee as prescribed by § 48-11-303(a). 
(e) Any domestic or foreign corporation may, pursuant to resolution by its 

board of directors, change or cancel any or all of its assumed corporate names 
by executing and filing, in accordance with chapter 11, part 3 of this title, an 
application setting forth: 

(1) The true corporate name; 

(2) The state or country under the laws of which it is organized; 

(3) That it intends to cease transacting business under an assumed 
corporate name by changing or cancelling it; 

(4) The assumed corporate name to be changed from or cancelled; and 

(5) If the assumed corporate name is to be changed, the assumed 
corporate name which the corporation proposes to use. 

(f) Upon the filing of an application to change an assumed corporate name, 
the corporation shall have the right to use such assumed corporate name for 
the period authorized by subsection (d). 

(g) The right to use an assumed corporate name shall be cancelled by the 
secretary of state: 

(1) If the corporation fails to renew an assumed corporate name; 

(2) If the corporation has filed an application to change or cancel an 
assumed corporate name; 

(3) If a domestic corporation has been dissolved; or 

(4) If a foreign corporation has had its certificate of authority to transact 
business in this state revoked. 

(h) Nothing in this section, or in § 48-14-102, § 48-14-103 or § 48-25-106, 
shall abrogate or limit the law as to unfair competition or unfair trade practice, 
or derogate from the common law, the principles of equity, or the statutes of 
this state or of the United States with respect to the right to acquire and 
protect trade names and trademarks. 
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History. 

Acts 1986, ch. 887, § 4.01; 1987, ch. 2738, 
§§ 25, 26; 1989, ch. 451, § 4; 1994, ch. 868, 
8§ 2-5; 1997, ch. 224, § 1; 2010, ch. 743, §§ 1, 
oe: 


Cross-References. 

Applicability of business corporation law, 
title 48, chs. 11-27, to corporations existing on 
January 1, 1988, title 48, ch. 27. 

Documents filed with county register of deeds 
in addition to the secretary of state’s office, 
§ 48-11-3038. 


48-14-102 


Foreign limited liability companies, title 48, 
chapter 246, part 2. 
Nonprofit corporations, name, title 48, ch. 54. 


Textbooks. 
Tennessee Forms (Robinson, Ramsey and 
Harwell), Nos. 5-504 — 5-506, 5-905. 


Law Reviews. 

Bad Faith in Cyberspace: Trademark Rights 
on the World Wide Web (Chad Denver Emer- 
son), 36 Tenn. B.J. 14 (2000). 


NOTES TO DECISIONS 


Analysis 


1. Capacity. 
2. Agent Liability. 


1. Capacity. 

Company operating under assumed name 
had capacity to sue in Tennessee on contract 
governed by Texas law even though corporation 
had not filed assumed name certificates with 
the secretary of state of Texas, and Texas law 
provided that failing to do so barred an action 
or proceeding in any court of that state. Kem- 
mons Wilson, Inc. v. Allied Bank of Texas, 836 
S.W.2d 104, 1992 Tenn. App. LEXIS 10 (Tenn. 
Ct. App. 1992). 


2. Agent Liability. 
Trial court properly found a managing mem- 


ber of a limited liability company (LLC) was 
personally liable as an agent for the LLC be- 
cause the agent failed to disclose the identity of 
his principal when conducting business with a 
website development company; the agent con- 
ducted business under the name of another 
entity, which had been administratively dis- 
solved in 2004, not the LLC, and the agent 
failed to list any assumed names or “d/b/a” 
names in the LLC’s registration with the Sec- 
retary of State, in accordance with T.C.A. 
§§ 48-14-101(d)(2) (now § 48-14-101(d)(3)) and 
48-249-106(d). ICG Link, Inc. v. Steen, 363 
S.W.3d 533, 2011 Tenn. App. LEXIS 597 (Tenn. 
Ct. App. Oct. 31, 2011). 


DECISIONS UNDER PRIOR LAW 


Analysis 


1. Wrongful Use of Name. 
2. Right to Name. 


1. Wrongful Use of Name. 

A corporation taking or using the name of a 
preexisting corporation, or one so nearly the 
same as to lead to interminable confusion and 
strife, would be enjoined from doing so, or 
would be required to make a modification of its 
name sufficient to obviate the objection. Ex 
parte Walker, 1 Cooper’s Tenn. Ch. 97 (1873); 
Benevolent & Protective Order of Elks v. Im- 


48-14-102. Reserved name. 


proved Benevolent & Protective Order of Elks, 
122 Tenn. 141, 118 S.W. 389, 1909 Tenn. LEXIS 
9 (1909). 


2. Right to Name. 

Industrial loan and thrift company operating 
under title 45, ch. 5 which had been originally 
granted a charter with the term “savings and 
loan” in corporate name did not thereby acquire 
a contractual right from the state to use such 
term without more in their name. Peoples Sav. 
& Loan of Nashville Co. v. Pack, 225 Tenn. 296, 
467 S.W.2d 578, 1971 Tenn. LEXIS 345 (1971). 


(a) Aperson may reserve the exclusive use of a corporate name, including an 
assumed corporate name, by delivering an application to the secretary of state 
for filing. The application must set forth the name and address of the applicant 
and the name proposed to be reserved. If the secretary of state finds that the 
corporate name applied for meets the requirements of § 48-14-101 and is 
available, the secretary of state shall reserve the name for the applicant’s 
exclusive use for a four-month period. Upon the expiration of the four-month 
period, the same or any other party may apply to reserve the same name. 
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(b) The owner of a reserved corporate name, including an assumed corpo- 
rate name, may transfer the reservation to another person by delivering to the 
secretary of state a notice of the transfer signed by the owner that states the 
name and address of the transferee. , 

(c) The reservation of a specific name may be cancelled by filing with the 
secretary of state a notice, executed by the applicant or transferee, specifying 
the name reservation to be cancelled and the name and address of the 
applicant or transferee. 


History. Textbooks. 
Acts 1986, ch. 887, § 4.02; 1987, ch. 278, Tennessee Forms (Robinson, Ramsey and 
§ 27: 1989, ch: 4517-9 3S: Harwell), Nos. 5-501 — 5-503. 


48-14-103. Registered name. 


(a) A foreign corporation may register its corporate name, or an assumed 
corporate name under which it transacts business, or its corporate name with 
any addition pursuant to § 48-25-106, if the name is distinguishable upon the 
records of the secretary of state from the corporate names that are not 
available under § 48-14-101(b). 

(b) A foreign corporation registers its corporate name, or its assumed 
corporate name, or its corporate name with any addition pursuant to § 48-25- 
106, by delivering to the secretary of state for filing an application: 

(1) Setting forth its corporate name, its assumed corporate name, or its 
corporate name with any addition pursuant to § 48-25-106, the state or 
country and date of its incorporation, and a brief description of the nature of 
the business in which it is engaged; and 

(2) Accompanied by a certificate of existence (or a document of similar 
import) from the state or country of incorporation, which certificate shall 
bear a date of not more than one (1) month prior to the date the application 
is filed in this state. 

(c) The name is registered for the applicant’s exclusive use upon the 
effective date of the application and until the end of the calendar year in which 
such registration occurs. 

(d) A foreign corporation whose registration is effective may renew it for 
successive years by delivering to the secretary of state for filing a renewal 
application, which complies with the requirements of subsection (b), between 
October 1 and December 31 of the preceding year. The renewal application 
renews the registration for the following calendar year. 

(e) A foreign corporation whose registration is effective may thereafter 
qualify as a foreign corporation under that name or consent in writing to the 
use of that name by a corporation thereafter incorporated under chapters 11-27 
of this title or by another foreign corporation thereafter authorized to transact 
business in this state. The registration terminates when the domestic corpo- 
ration is incorporated or the foreign corporation qualifies or consents to the 
qualification of another foreign corporation under the registered name. 


History. Textbooks. 
Acts 1986, ch. 887, § 4.03; 1987, ch. 273, Tennessee Forms (Robinson, Ramsey and 
§ 28. Harwell), Nos. 5-507, 5-508. 


2 OFFICE AND AGENT 


48-15-102 


CHAPTER 15 
OFFICE AND AGENT 


Section 

48-15-101. 
48-15-102. 
48-15-1083. 
48-15-104. 
48-15-105. 


Resignation of registered agent. 
Service on corporation. 


state. 


Registered office and registered agent. 
Change of registered office or registered agent. 


Procedure for service on domestic or foreign corporation by service on secretary of 


48-15-101. Registered office and registered agent. 


(a) Each corporation must continuously maintain in this state: 
(1) A registered office that may be the same as any of its places of 


business; and 


(2) Aregistered agent, who may be: 
(A) An individual who resides in this state and whose business office is 


identical with the registered office; 


(B) A domestic corporation or not for profit domestic corporation whose 
business office is identical with the registered office; or 

(C) A foreign corporation or not for profit foreign corporation authorized 
to transact business in this state whose business office is identical with the 


registered office. 


(b) If a registered agent resigns or is unable to perform the registered 
agent’s duties, the designating corporation shall promptly designate another 
registered agent to the end that it shall at all times have a registered agent in 


this state. 


History. 
Acts 1986, ch. 887, § 5.01. 


Cross-References. 

Applicability of business corporation law, 
title 48, chs. 11-27, to corporations existing on 
January 1, 1988, title 48, ch. 27. 

Nonprofit corporations, office and agent, title 
48, ch: 55. 


Textbooks. 
Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 5-604. 


Law Reviews. 
The Future of General Jurisdiction in Ten- 
nessee, 27 U. Mem. L. Rev. 559 (1997). 


NOTES TO DECISIONS 


1. Service on a Subagent. 

Trial court’s judgment against a company 
was affirmed, as under T.C.A. § 48-15-101, the 
company’s registered agent could designate a 
subagent to accept service, and none of the 
allegations in the process server’s affidavit 


about service on the subagent was refuted. 
Thus, service on the company, and the subse- 
quent judgment, were valid. Rubio v. Precision 
Aerodynamics, Inc., 232 S.W.3d 738, 2006 
Tenn. App. LEXIS 650 (Tenn. Ct. App. Oct. 5, 
2006). 


48-15-102. Change of registered office or registered agent. 


(a) A corporation may change its registered office or registered agent by 
delivering to the secretary of state for filing a statement of change that sets 


forth: 
(1) The name of the corporation; 


(2) If the current registered office is to be changed, the street address of 
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the new registered office and the zip code for such office (and a mailing 
address such as a post office box if the United States postal service does not 
deliver to the registered agent’s registered office), and the county in which 
the office is located; 

(3) If the current registered agent is to be changed, the name of the new 
registered agent; and 

(4) That after the change or changes are made, the street addresses of its 
registered office and the business office of its registered agent will be 
identical. 

(b) If a registered agent changes the street address of such registered 
agent’s business office, such registered agent may change the street address of 
the registered office of any corporation for which such registered agent is the 
registered agent by notifying the corporation in writing of the change and 
signing (either manually or in facsimile) and delivering to the secretary of 
state for filing a statement that complies with the requirements of subsection 
(a) and recites that the corporation has been notified of the change. 


History. 

Acts 1986, ch. 887, § 5.02; 1987, ch. 273, 
8§ 29, 48; 1991, ch. 188, § 11; 2012, ch. 1051, 
§ 20; 2014, ch. 783, § 3. 


Amendments. 

The 2012 amendment, effective January 1, 
2013, inserted “(or a mailing address such as a 
post office box if the United States postal ser- 
vice does not deliver to the registered agent’s 
registered office)” in (a)(2). 

The 2014 amendment substituted “and a 
mailing address” for “or a mailing address” in 


(a)(2). 


Effective Dates. 

Acts 2012, ch. 1051, § 62. January 1, 2013; 
provided, that, for the purpose of the secretary 
of state taking necessary actions for the imple- 
mentation of the act, the act shall take effect 
May 21, 2012. 

Acts 2014, ch. 783, § 24. July 1, 2014. 


Textbooks. 
Tennessee Forms (Robinson, Ramsey and 
Harwell), Nos. 5-601, 5-602. 


48-15-103. Resignation of registered agent. 


(a) A registered agent may resign the registered agent’s agency appoint- 
ment by signing and filing with the secretary of state an original statement of 
resignation accompanied by the registered agent’s certification that the 
registered agent has mailed a copy thereof to the principal office of the 
corporation by certified mail. The statement may include a statement that the 
registered office is also discontinued. 

(b) The agency appointment is terminated, and the registered office discon- 
tinued if so provided, on the date on which the statement is filed by the 
secretary of state. 


History. 
Acts 1986, ch. 887, § 5.03. 


Textbooks. 
Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 5-603. 


48-15-104. Service on corporation. 


(a) Acorporation’s registered agent is the corporation’s agent for service of 
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process, notice, or demand required or permitted by law to be served on the 
corporation. 

(b) Whenever a domestic or foreign corporation authorized to do business in 
this state fails to appoint or maintain a registered agent in this state, 
whenever its registered agent cannot be found with reasonable diligence, 
whenever a foreign corporation shall transact business or conduct affairs in 
this state without first procuring a certificate of authority to do so from the 
secretary of state, or whenever the certificate of authority of a foreign 
corporation shall have been withdrawn or revoked, then the secretary of state 
shall be an agent of such corporation upon whom any such process, notice or 
demand may be served. 

(c) Whenever a domestic or foreign corporation authorized to do business in 
this state is an employer within the meaning of the Workers’ Compensation 
Law and such corporation is, for the purpose of such Workers’ Compensation 
Law, self insured or a part of a self-insurance pool as provided in title 50, 
chapter 6, part 4, such corporation shall, for workers’ compensation actions 
only, be required to appoint the commissioner of commerce and insurance and 
the commissioner’s chief deputy, or their successors, as its true and lawful 
attorneys upon either of whom all lawful process in any such action or legal 
proceeding against it may be served as is required of insurance companies by 
§ 56-2-103. 

(d) This section does not prescribe the only means, or necessarily the 
required means, of serving a corporation. 


History. Workers’ compensation insurance, title 50, 
Acts 1986, ch. 887, § 5.04; 1987, ch. 273, ch. 6, part 4. 
§§ 30, 47. 
Cross-References. 
Foreign corporations subject to actions, § 20- 
2-201. 
NOTES TO DECISIONS 


Analysis 2. Doing Business. 


in th in which 
eet apeeete Venue was proper in the county in which a 


2. Doing Business. 


1. Construction. 

Trial court’s judgment against a company 
was affirmed, as under T.C.A. § 48-15-104, the 
company’s registered agent could designate a 
subagent to accept service, and none of the 
allegations in the process server’s affidavit 
about service on the subagent was refuted. 
Thus, service on the company, and the subse- 
quent judgment, were valid. Rubio v. Precision 
Aerodynamics, Inc., 232 S.W.3d 738, 2006 
Tenn. App. LEXIS 650 (Tenn. Ct. App. Oct. 5, 
2006). 


restaurant filed suit because the Secretary of 
State’s office was in that county; a refuse com- 
pany transacted business in Tennessee, and 
thus, T.C.A. § 20-4-104(3)(B), read in conjunc- 
tion with T.C.A. § 48-15-104(b), operated to 
make the Secretary of State the registered 
agent for the company because it did not have a 
registered agent in the State. J. Alexander’s 
Holdings, LLC v. Republic Servs., — 8.W.3d —, 
2017 Tenn. App. LEXIS 307 (Tenn. Ct. App. 
May 12, 2017). 


48-15-104 
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DECISIONS UNDER PRIOR LAW 


Analysis 


. Construction. 

. Doing Business. 

. Conflict of Laws. 

. Death of Agent. 

. Withdrawal from Business in State. 


= OP CON 


. Construction. 

The statutes providing for service of process 
on corporations are to be read in pari materia. 
De Laney Furniture Co. v. Magnavox Co. of 
Tennessee, 222 Tenn. 329, 485 S.W.2d 828, 1968 
Tenn. LEXIS 511 (1968), overruled in part, 
Davenport v. State Farm Mut. Auto. Ins. Co., 
756 S.W.2d 678, 1988 Tenn. LEXIS 160 (Tenn. 
1988). 

Former similar section along with § 20-2-201 
were not the exclusive methods of acquiring 
jurisdiction of a foreign corporation, but former 
Tenn. R. Civ. P. 4.04(4) provided an additional 
means. Gallaher v. Chemical Leaman Tank 
Lines, Inc., 367 F. Supp. 1063, 1973 U.S. Dist. 
LEXIS 10476 (E.D. Tenn. 1973). 

Trial court’s judgment against a company 
was affirmed, as under T.C.A. § 48-15-104, the 
company’s registered agent could designate a 
subagent to accept service, and none of the 
allegations in the process server’s affidavit 
about service on the subagent was refuted. 
Thus, service on the company, and the subse- 
quent judgment, were valid. Rubio v. Precision 
Aerodynamics, Inc., 232 S.W.3d 738, 2006 
Tenn. App. LEXIS 650 (Tenn. Ct. App. Oct. 5, 
2006). 


2. Doing Business. 

Foreign corporation was subject to process 
served upon the secretary of state under the 
former section in a civil suit for personal inju- 
ries from a defect in its product, where it had 
agents in the state selling to distributors and 
consumers, settling claims, servicing delin- 
quent accounts, briefing product’s use and in- 
vestigating uses, since it was substantially car- 
rying on a business. Radford v. Minnesota 
Mining & Mfg. Co., 128 F. Supp. 775, 1955 U.S. 
Dist. LEXIS 3712 (D. Tenn. 1955). 

Where out-of-state corporation furnished ma- 
terials for construction in Tennessee and also 
took the contract for the erection of such instal- 
lation, such corporation was doing business in 
Tennessee and subject to service. Shuler v. 
Wood, 198 F. Supp. 801, 1961 U.S. Dist. LEXIS 
3446 (E.D. Tenn. 1961). 

If a foreign corporation which has no physical 
facilities in this state has not designated an 
agent upon whom process against it may be 
served but has made use of the privilege ex- 
tended by law to foreign corporations to do 
business within Tennessee after proper domes- 
tication, it is deemed to have constituted Ten- 
nessee secretary of state its agent for the ser- 


vice of process in actions arising out of 
unauthorized business done by it within Ten- 
nessee; however, any such transactions com- 
plained of must have arisen in this state and 
attendant circumstances localized its activities 
and evidenced its “presence” in some sense. 
Trussell v. Bear Mfg. Co., 215 F. Supp. 802, 
1963 U.S. Dist. LEXIS 6381 (E.D. Tenn. 1963). 

Substituted service of process through Ten- 
nessee secretary of state was properly had on a 
foreign corporation in action against the corpo- 
ration for injuries sustained by the buyer of an 
allegedly defective second-hand wheel balancer 
manufactured by the corporation, the corpora- 
tion having sold the balancer to a Tennessee 
jobber and supplied a representative who con- 
ducted meetings with the jobber’s salesmen 
and supervised installation of any such equip- 
ment, as such activity constituted “doing busi- 
ness” in Tennessee. Trussell v. Bear Mfg. Co., 
215 F. Supp. 802, 1963 U.S. Dist. LEXIS 6381 
(E.D. Tenn. 1963). 

Defendant foreign corporation was “doing 
business within” Tennessee by transacting in a 
continuous manner a substantial part of its 
ordinary business, and must be deemed to have 
constituted the Tennessee secretary of state its 
agent to receive process in a civil action arising 
from unauthorized business, wherein the buyer 
of a defective second-hand wheel balancer, 
manufactured by corporation, brought action 
for injury; sale of the balancer and other equip- 
ment to Tennessee jobber and sending a repre- 
sentative to meet with jobber’s salesmen and 
supervise installation of the equipment consti- 
tuted “doing business.” Trussell v. Bear Mfg. 
Co., 215 F. Supp. 802, 1963 U.S. Dist. LEXIS 
6381 (E.D. Tenn. 1963). 

Where uncontroverted affidavits as well as 
deposition of the plaintiff established that no 
new facts had been developed with respect to 
defendant doing business in Tennessee since 
dismissal of former action on ground that de- 
fendant was not doing business in Tennessee so 
as to be subject to service of process, action 
would be dismissed for lack of jurisdiction. 
Smartt v. Coca-Cola Bottling Corp., 337 F.2d 
950, 1964 U.S. App. LEXIS 4056 (6th Cir. Tenn. 
1964), cert. denied, Chambliss v. Coca-Cola 
Bottling Corp., 380 U.S. 934, 85 S. Ct. 941, 18 
L. Ed. 2d 822, 1965 U.S. LEXIS 1698 (1965), 
cert. denied, Chambliss v. Coca-Cola Bottling 
Corp., 380 U.S. 934, 85 S. Ct. 941, 18 L. Ed. 2d 
822, 1965 U.S. LEXIS 1698 (1965). 

A foreign manufacturer selling automobiles 
accompanied by a written warranty to an 
American subsidiary, who in turn sold them to 
regional distributors, who in turn sold them to 
distributors, who in turn sold them to dealers, 
one of which, located in Tennessee, sold one of 
such automobiles to a plaintiff, did not main- 
tain the minimal contacts within the state 
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necessary to authorize service in an action for 
damages caused by a defect in such automobile. 
Fayette v. Volkswagen of America, Inc., 273 F. 
Supp. 323, 1967 U.S. Dist. LEXIS 8184 (W.D. 
Tenn. 1967). 

The American subsidiary of a foreign auto- 
mobile manufacturer whose employees occa- 
sionally came into Tennessee on company busi- 
ness and who advertised in magazines 
distributed in Tennessee, appeared on the air in 
the state, and was authorized by the manufac- 
turer to exercise certain supervision of Tennes- 
see dealers selling the product of such manu- 
facturer was not subject to service in an action 
for damages by a purchaser of one of such 
automobiles. Fayette v. Volkswagen of America, 
Inc., 273 F. Supp. 323, 1967 U.S. Dist. LEXIS 
8184 (W.D. Tenn. 1967). 


3. Conflict of Laws. 

Question of whether business activities make 
a nonresident corporation amenable to process 
is controlled by the Tennessee statutes and 
court decisions unless the business is in inter- 
state commerce, in which event the federal 
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decisions will control. Radford v. Minnesota 
Mining & Mfg. Co., 128 F. Supp. 775, 1955 U.S. 
Dist. LEXIS 3712 (D. Tenn. 1955). 


4. Death of Agent. 

Fact that defendant’s agent for service of 
process died before the period of limitations for 
bringing action against defendant had run 
would not toll the statute since, in such case, 
service could be made on the secretary of state. 
Sigler v. Youngblood Truck Lines, Inc., 149 F. 
Supp. 61, 1957 U.S. Dist. LEXIS 3823 (D. Tenn. 
1957). 


5. Withdrawal from Business in State. 

Jurisdiction over a foreign corporation as to 
transaction before its withdrawal from busi- 
ness in the state could not be acquired by 
service of process upon a resident person who 
had been its local agent at the time of the 
transaction. Guthrie v. Connecticut Indem. 
Ass’n, 101 Tenn. 643, 49 S.W. 829, 1898 Tenn. 
LEXIS 115 (1898), superseded by statute as 
stated in, Algee v. State Farm Gen. Ins. Co., 890 
S.W.2d 445, 1994 Tenn. App. LEXIS 373 (Tenn. 
Ct. App. 1994). 


48-15-105. Procedure for service on domestic or foreign corporation 
by service on secretary of state. 


(a) Service on the secretary of state, when the secretary of state is an agent 
for a domestic or foreign corporation as provided in § 48-15-104(b), of any 
process, notice, or demand shall be made by delivering to the secretary of state 
the original and one (1) copy of such process, notice, or demand, duly certified 
by the clerk of the court in which the suit or action is pending or brought, 
together with the proper fee. A statement which identifies which of the 
grounds, as listed in § 48-15-104(b), for service on the secretary of state is 
applicable, must be included. The secretary of state shall endorse the time of 
receipt upon the original and copy and immediately shall send the copy, along 
with a written notice that service of the original was also made, by registered 
or certified mail, with return receipt requested, addressed to such corporation 
at its registered office (or designated alternative mailing address) or principal 
office (or designated alternative mailing address) as shown in the records on 
file in the secretary of state’s office or as shown in the official registry of the 
state or country in which such corporation is incorporated. If none of the 
previously mentioned addresses are available to the secretary of state, service 
may be made on any one (1) of the incorporators at the address set forth in the 
charter. The secretary of state may require the plaintiff (or complainant as the 
case may be) or the plaintiffs (or complainant’s) attorney to furnish the latter 
address. 

(b) The refusal or failure of such corporation to accept delivery of the 
registered or certified mail provided for in subsection (a), or the refusal or 
failure to sign the return receipt, shall not affect the validity of such service; 
and any such corporation refusing or failing to accept delivery of such 
registered or certified mail shall be charged with knowledge of the contents of 
any process, notice, or demand contained therein. 
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(c) When the registered or certified mail return receipt is received by the 
secretary of state or when a corporation refuses or fails to accept delivery of the 
registered or certified mail and it is returned to the secretary of state, the 
secretary of state shall forward the receipt or such refused or undelivered mail 
to the clerk of the court in which the suit or action is pending, together with the 
original process, notice, or demand, a copy of the notice the secretary of state 
sent to the defendant corporation and the secretary of state’s affidavit setting 
forth the secretary of state’s compliance with this section. Upon receipt thereof, 
the clerk shall copy the affidavit on the rule docket of the court and shall mark 
it, the receipt or refused or undelivered mail, and the copy of notice as of the 
day received and place them in the file of the suit or action where the process 
and pleadings are kept, and such receipt or refused or undelivered mail, 
affidavit, and copy of notice shall be and become a part of the technical record 
in the suit or action and thereupon service on the defendant shall be complete. 
Service made under this section shall have the same legal force and validity as 
if the service had been made personally in this state. 

(d) Subsequent pleadings or papers permitted or required to be served on 
such defendant domestic or foreign corporation may be served on the secretary 
of state as agent for such defendant corporation in the same manner, at the 
same cost and with the same effect as process, notice, or demand are served on 
the secretary of state as agent for such defendant corporation under this 
section. 

(e) No appearance shall be required in the suit or action by the defendant 
domestic or foreign corporation nor shall any judgment be taken against the 
defendant domestic or foreign corporation in less than one (1) month after the 
date service is completed under this section. 

(f) The secretary of state shall keep a record of all processes, notices, and 
demands served upon the secretary of state under this section, which record 
shall include the time of such service and the secretary of state’s action with 
reference thereto. 


History. 
Acts 1986, ch. 887, § 5.05; 1989, ch. 451, § 6; 
2012, ch. 1051, § 21. 


Cross-References. 
Certified mail in lieu of registered mail, § 1- 
3-111. 


NOTES TO DECISIONS 


DECISIONS UNDER PRIOR LAW 


1. Products Liability Cases. 

In products liability action brought by buyer 
of French automobile to recover from out-of- 
state importer for damages suffered in a traffic 
accident in Tennessee as a result of alleged 
defects in the automobile, federal district court 
had jurisdiction under §§ 20-2-214 and 20-2- 
215 of importer which sold automobile through 


regional distributor and local retail dealer after 
purchasing it from parent French corporation 
which had manufactured it. Tate v. Renault, 
Inc., 278 F. Supp. 457, 1967 U.S. Dist. LEXIS 
7423 (E.D. Tenn. 1967), affd, 402 F.2d 795, 
1968 U.S. App. LEXIS 5055 (6th Cir. 1968), 
affd, Tate v. Renault, Inc., 402 F.2d 795, 1968 
U.S. App. LEXIS 5055 (6th Cir. 1968). 
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Section 


48-16-101. 
48-16-102. 
48-16-103. 
48-16-104. 


48-16-201. 
48-16-202. 
48-16-203. 
48-16-204. 
48-16-205. 


48-16-206. 
48-16-207. 
48-16-208. 
48-16-209. 


48-16-301. 
48-16-302. 


48-16-401. 


SHARES AND DISTRIBUTIONS 48-16-101 


CHAPTER 16 
SHARES AND DISTRIBUTIONS 


Part 1. Shares 


Authorized shares. 

Terms of class or series determined by board of directors. 
Issued and outstanding shares. 

Fractional shares. 


Part 2. Issuance of Shares 


Subscription for shares. 

Issuance of shares. 

Liability of shareholders. 

Share dividends. 

Options to subscribe for or purchase shares — Instruments evidencing options — 
Authority to grant. 

Form and content of certificate. 

Shares without certificates. 

Restriction on transfer of shares and other securities. 

Expense of issue. 


Part 3. Subsequent Acquisition of Shares by Shareholders and Corporation 


Shareholders’ preemptive rights. 
Corporation’s acquisition of its own shares. 


Part 4. Distributions 


Distributions to shareholders. 


PART 1 
SHARES 


48-16-101. Authorized shares. 


(a) The charter must prescribe the number of shares of each class that the 


corporation is authorized to issue. If more than one (1) class of shares is 
authorized, the charter must prescribe a distinguishing designation for each 
class, and prior to the issuance of shares of a class, the preferences, limitations, 
and relative rights of that class must be described in the charter. All shares of 
a class must have preferences, limitations, and relative rights identical with 
those of other shares of the same class except to the extent otherwise permitted 
by § 48-16-102. 
(b) The charter must authorize: 
(1) One (1) or more classes of shares that together have unlimited voting 
rights; and 
(2) One (1) or more classes of shares (which may be the same class or 
classes as those with voting rights) that together are entitled to receive the 
net assets of the corporation upon dissolution. 
(c) The charter may authorize one (1) or more classes of shares that: 
(1) Have special, conditional, or limited voting rights, or no right to vote, 
except to the extent prohibited by chapters 11-27 of this title; 
(2) Are redeemable or convertible as specified in the charter: 


48-16-102 FOR-PROFIT BUSINESS CORPORATIONS 104 


(A) At the option of the corporation, the shareholder, or another person 
or upon the occurrence of a designated event; : 

(B) For cash, indebtedness, securities, or other property; . 

(C) In a designated amount or in an amount determined in accordance 
with a designated formula or by reference to extrinsic data or events; 

(3) Entitle the holders to distributions calculated in any manner, includ- 
ing dividends that may be cumulative, noncumulative, or partially 
cumulative; 

(4) Have preference over any other class of shares with respect to 
distributions, including dividends and distributions upon the dissolution of 
the corporation; or 

(5) Have a par value; provided, that the mere recitation of a par value for 
shares shall not create a requirement for a minimum consideration for the 
issuance of any such shares or impose any other restriction on their issuance 
or create any other right or liability with respect thereto. 

(d) The description of the designations, preferences, limitations, and rela- 
tive rights of share classes in subsection (c) is not exhaustive. 

(e) Any of the voting rights, preferences, limitations and relative rights of 
any class or series of shares authorized under this section may be made 
dependent upon facts ascertainable outside the charter; provided, that the 
manner in which such facts shall operate upon the voting powers, preferences, 
limitations and relative rights is set forth in reasonable detail in the charter. 


History. Nonprofit corporations, distributions, title 
Acts 1986, ch. 887, § 6.01; 1994, ch. 776, 48, ch. 63. 
§§ 10-13. 


Law Reviews. 
Cross-References. Shareholder Oppression in Close Corpora- 


Applicability of business corporation law, tions: The Unanswered Question on Perspec- 
title 48, chs. 11-27, to corporations existing on tive, 53 Vand. L. Rev. 749 (2000). 


January 1, 1988, title 48, ch. 27. 


48-16-102. Terms of class or series determined by board of directors. 


(a) Ifthe charter so provides, the board of directors may determine, in whole 
or part, the preferences, limitations, and relative rights (within the limits set 
forth in § 48-16-101) of: 

(1) Any class of shares before the issuance of any shares of that class; or 
(2) One (1) or more series within a class before the issuance of any shares 
of that series. | 

(b) Each series of a class must be given a distinguishing designation. 

(c) All shares of a series must have preferences, limitations, and relative 
rights identical with those of other shares of the same series and, except to the 
extent otherwise provided in the description of the series, with those of other 
series of the same class. 

(d) Before issuing any shares of a class or series created under this section, 
the corporation must deliver to the secretary of state for filing articles of 
amendment, which are effective without shareholder action, that set forth: 

(1) The name of the corporation; | 
(2) The text of the amendment determining the terms of the class or series 
of shares; 
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(3) The date it was adopted; and 
(4) A statement that the amendment was duly adopted by the board of 
directors. 


History. 
Acts 1986, ch. 887, § 6.02. 


Textbooks. 
Tennessee Jurisprudence, 7 Tenn. Juris., 
Corporations, § 88. 


48-16-103. Issued and outstanding shares. 


(a) A corporation may issue the number of shares of each class or series 
authorized by the charter. Shares that are issued are outstanding shares until 
they are reacquired, redeemed, converted, or cancelled. 

(b) The reacquisition, redemption, or conversion of outstanding shares is 
subject to the limitation of subsection (c) and to § 48-16-401. 

(c) At all times that shares of the corporation are outstanding, one (1) or 
more shares that together have unlimited voting rights and one (1) or more 
shares that together are entitled to receive the net assets of the corporation 
upon dissolution must be outstanding. 


History. 
Acts 1986, ch. 887, § 6.03. 


48-16-104. Fractional shares. 


(a) A corporation may: 

(1) Issue fractions of a share or pay in money the value of fractions of a 
share; 

(2) Arrange for disposition of fractional shares by the shareholders; and 

(3) Issue scrip in registered or bearer form entitling the holder to receive 

a full share upon surrendering enough scrip to equal a full share. 

(b) Each certificate representing scrip must be conspicuously labeled “scrip” 
and must contain the information required by § 48-16-206(b). 

(c) The holder of a fractional share is entitled to exercise the rights of a 
shareholder, including the right to vote, to receive dividends, and to participate 
in the assets of the corporation upon liquidation. The holder of scrip is not 
entitled to any of these rights unless the scrip provides for them. 

(d) The board of directors may authorize the issuance of scrip, subject to any 
condition considered desirable, including that: 

(1) The scrip will become void if not exchanged for full shares before a 
specified date; and 

(2) The shares for which the scrip is exchangeable may be sold and the 
proceeds paid to the scripholders. 


History. 
Acts 1986, ch. 887, § 6.04. 
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PART 2 
ISSUANCE OF SHARES 


48-16-201. Subscription for shares. 


(a) A subscription for shares entered into before incorporation shall be in 
writing, and any such subscription shall be irrevocable for six (6) months 
unless the subscription agreement provides a longer or shorter period or all the 
subscribers agree to revocation. 

(b) The board of directors may determine the payment terms of subscrip- 
tions for shares that were entered into before incorporation, unless the 
subscription agreement specifies them. A call for payment by the board of 
directors must be uniform so far as practicable as to all shares of the same class 
or series, unless the subscription agreement specifies otherwise. 

(c) Shares issued pursuant to subscriptions entered into before incorpora- 
tion are fully paid and nonassessable when the corporation receives the 
consideration specified in the subscription agreement. 

(d) If a subscriber defaults in payment of money or property under a 
subscription agreement entered into before incorporation, the corporation may 
collect the amount owed as any other debt. Alternatively, unless the subscrip- 
tion agreement provides otherwise, the corporation may rescind the agreement 
and may sell the shares if the debt remains unpaid more than twenty (20) days 
after the corporation sends written demand for payment to the subscriber. 

(e) A subscription agreement entered into after incorporation shall be in 
writing and is a contract between the subscriber and the corporation subject to 
§ 48-16-202. 


History. 
Acts 1986, ch. 887, § 6.20. 


Textbooks. 
Tennessee Forms (Robinson, Ramsey and 
Harwell), Nos. 5-1109, 5-1110. 


48-16-202. Issuance of shares. 


(a) The powers granted in this section to the board of directors may be 
reserved to the shareholders by the charter. 

(b) The board of directors may authorize shares to be issued for consider- 
ation consisting of any tangible or intangible property or benefit to the 
corporation, including cash, promissory notes, services performed, contracts 
for services to be performed, or other benefits to be received, or other securities 
of the corporation. 

(c) Before the corporation issues shares, the board of directors shall deter- 
mine that the consideration received or to be received for shares to be issued 
is adequate. A decision by the board of directors to accept consideration for 
shares shall be deemed a determination that the consideration is adequate. A 
determination by the board of directors is conclusive insofar as the adequacy of 
consideration for the issuance of shares relates to whether the shares are 
validly issued, fully paid, and nonassessable. 
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(d) When the corporation receives the consideration for which the board of 
directors authorized the issuance of shares, the shares issued therefor are fully 
paid and nonassessable. For the purposes of this subsection (d), when and to 
the extent consideration for the issuance of shares consists of a promissory 
note or contract for services or other benefits, the corporation has received such 
consideration at the time such note is issued or contract is entered into. 

(e) The corporation may place in escrow shares issued for a contract for 
future services or benefits or a promissory note, or make other arrangements 
to restrict the transfer of the shares, and may credit distributions in respect of 
the shares against their purchase price, until the services are performed, the 
note is paid, or the benefits received. If the services are not performed, the note 
is not paid, or the benefits are not received, the shares escrowed or restricted 


and the distributions credited may be cancelled in whole or in part. 


History. 
Acts 1986, ch. 887, § 6.21; 1994, ch. 776, 
§§ 14, 15. 


Cross-References. 
Stocks held by fiduciary in nominee’s name, 
§ 35-3-118. 


Textbooks. 
Tennessee Forms (Robinson, Ramsey and 
Harwell), Nos. 5-103, 5-1203. 


NOTES TO DECISIONS 


DECISIONS UNDER PRIOR LAW 


Analysis 

. Consideration for Stock. 
—Services. 
. —Property. 


—Surplus and Undivided Profits. 
—Loan of Credit. 

. —Presumption of Fairness. 

. —Attack on Consideration. 

. —Limitations. 


- Consideration for Stock. 


DF DIB HWMNAPWNH 


. —Services. 

Where the rights of creditors were not in- 
volved, officers of a corporation for the manu- 
facture of a patented article of purely specula- 
tive value, who in good faith and with assent of 
the other stockholders gave their time, skill 
and means in attempting to develop and estab- 
lish the business in consideration of a portion of 
unissued stock which had no present market 
value, were not liable to the corporation for the 
par value. Divine v. Universal Sewing Machine 
Motor Attachment Co., 38 S.W. 93, 1896 Tenn. 
Ch. App. LEXIS 59 (1896). 

The labor or services given as consideration 
must be services actually rendered and not 
services to be rendered in the future. Commu- 
nity General Hospital, Inc. v. Diehl, 50 Tenn. 
App. 268, 360 S.W.2d 935, 1962 Tenn. App. 
LEXIS 151 (Tenn. Ct. App. 1962). 

There was no consideration for issuance of 
common stock to directors for services in pro- 


motion of sale of preferred stock where the 
promotion of the corporation failed. Commu- 
nity General Hospital, Inc. v. Diehl, 50 Tenn. 
App. 268, 360 S.W.2d 935, 1962 Tenn. App. 
LEXIS 151 (Tenn. Ct. App. 1962). 


3. —Property. 

Stock subscriptions in corporation other than 
moneyed corporations could be paid in land or 
other property necessary or suitable to the 
business of the corporation, if paid in good faith 
and at its real value. Searight, Thornton & Co. 
v. Payne, 74 Tenn. 283, 1880 Tenn. LEXIS 248 
(1880); Kelley v. Fletcher, 94 Tenn. 1, 28 S.W. 
1099, 1894 Tenn. LEXIS 20 (1894); Bristol 
Bank & Trust Co. v. Jonesboro Banking & Trust 
Co., 101 Tenn. 545, 48 S.W. 228, 1898 Tenn. 
LEXIS 103 (1898); Russell v. Tennessee & Ken- 
tucky Tobacco Co., 16 Tenn. App. 561, 65 S.W.2d 
256, 1933 Tenn. App. LEXIS 28 (Tenn. Ct. App. 
1933). 

The whole or any part of the capital stock 
might be paid in land suitable for its purposes, 
at a fair cash valuation; and such property 
might be situate outside the state. Albitzue v. 
Guadelupe y Caloo Min. Co., 92 Tenn. 598, 22 
S.W. 739, 1893 Tenn. LEXIS 16 (1893); Strong 
v. Efficiency Apartment Corp., 159 Tenn. 337, 
17 S.W.2d 1, 1928 Tenn. LEXIS 91 (1929). 

Corporation might be organized to buy spe- 
cific property or manufacturing plant, provided 
such property or plant were useful and conve- 
nient and suitable to its purposes, and its 
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purposes were legal. The transfer of property to 
the corporation in consideration of the issuance 
of its entire stock to the property owner would 
be upheld in a contest between the property 
owner's existing creditors and the creditors of 
the corporation, after both had become insol- 
vent. Bristol Bank & Trust Co. v. Jonesboro 
Banking & Trust Co., 101 Tenn. 545, 48 S.W. 
228, 1898 Tenn. LEXIS 103 (1898). 

Corporation could accept property in pay- 
ment of subscriptions, provided the property 
was needed by the corporation and a fair valu- 
ation was placed thereon. Aiken v. Galyon- 
Crumley Lumber Co., 1 Tenn. App. 702, 1926 
Tenn. App. LEXIS 10 (1926). 

A corporation could accept in payment for its 
stock any property it is authorized to own and 
that is necessary in its business, provided the 
property was accepted in good faith and at a 
fair valuation. Russell v. Tennessee & Kentucky 
Tobacco Co., 16 Tenn. App. 561, 65 S.W.2d 256, 
1933 Tenn. App. LEXIS 28 (Tenn. Ct. App. 
1933). 


4, —Surplus and Undivided Profits. 

There was no power to pay for stock by the 
use of surplus and undivided profits, consisting 
of tangible and intangible assets. United Ho- 
siery Mills Corp. v. Stevens, 146 Tenn. 531, 243 
S.W. 656, 1921 Tenn. LEXIS 30 (1922); Russell 
v. Tennessee & Kentucky Tobacco Co., 16 Tenn. 
App. 561, 65 S.W.2d 256, 1933 Tenn. App. 
LEXIS 28 (Tenn. Ct. App. 19383). 

An amendment to a charter purporting to 
grant right of payment for capital stock on 
increase in surplus and undivided profits, con- 
sisting of tangible and intangible assets, was 
void. United Hosiery Mills Corp. v. Stevens, 146 
Tenn. 531, 243 S.W. 656, 1921 Tenn. LEXIS 30 
(1922); Russell v. Tennessee & Kentucky To- 
bacco Co., 16 Tenn. App. 561, 65 S.W.2d 256, 
1933 Tenn. App. LEXIS 28 (Tenn. Ct. App. 
1933). 

Where there was no evidence of agreement to 
devote profits to the payment of stock subscrip- 
tions or to treat the stock as paid-up in consid- 
eration of the surrender of the profits to the 
corporation, the fact that stockholders left in 
the business funds that might have been used 
to declare a dividend did not constitute a pay- 
ment of subscriptions. Russell v. Tennessee & 
Kentucky Tobacco Co., 16 Tenn. App. 561, 65 
S.W.2d 256, 1933 Tenn. App. LEXIS 28 (Tenn. 
Ct. App. 1933). 


5. —Loan of Credit. 

The loaning of credit to the corporation was 
not sufficient payment of subscriptions. Russell 
v. Tennessee & Kentucky Tobacco Co., 16 Tenn. 
App. 561, 65 S.W.2d 256, 1933 Tenn. App. 
LEXIS 28 (Tenn. Ct. App. 1938). 


6. —Presumption of Fairness. 
Where a corporation, pursuant to legal au- 
thority, issued full-paid and nonassessable cer- 
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tificates of stock in payment of property or 
services, or where it received property or ser- 
vices in payment of stock subscriptions, it was 
presumed that the transaction was made in 
good faith, and the property or services placed 
at a fair valuation; and in a suit to compel such 
stockholders to pay the difference between the 
par value of the stock and the alleged actual 
value of the property or services, in order to 
create a fund for the payment of the debts of the 
corporation, facts must be pleaded and proved 
showing that the transaction was fraudulent, 
and should not therefore operate as payment in 
full for such stock. Kelley v. Fletcher, 94 Tenn. 
1, 28 S.W. 1099, 1894 Tenn. LEXIS 20 (1894); 
Shields v. Clifton Hill Land Co., 94 Tenn. 123, 
28 S.W. 668, 1894 Tenn. LEXIS 31, 45 Am. St. 
Rep. 700, 26 L.R.A. 509 (1894); Jones v. Whit- 
worth, 94 Tenn. 602, 30 S.W. 736, 1894 Tenn. 
LEXIS 73 (1895). 

When property was accepted in payment of 
subscriptions, the burden was on the party 
attacking the validity of such transaction to 
show that an unfair value was put on the 
property. Russell v. Tennessee & Kentucky To- 
bacco Co., 16 Tenn. App. 561, 65 S.W.2d 256, 
1933 Tenn. App. LEXIS 28 (Tenn. Ct. App. 
1933). 


7. —Attack on Consideration. 

The creditors of an insolvent corporation, or 
its assignee for their benefit, could not main- 
tain a bill against its stock subscribers who had 
paid their subscriptions in property which the 
corporation was legally authorized to receive in 
payment for stock, for the difference between 
the face value of the subscriptions and the real 
value of the property, or for the difference 
between the actual value and the overvaluation 
of the property, without a distinct allegation 
that the overvaluation of the property was 
intentionally fraudulent, or was so gross and 
palpable as to be constructively fraudulent, as 
to corporate creditors. An allegation that the 
property was “not conveyed at a fair cash value, 
but very far in excess of it” is insufficient. Jones 
v. Whitworth, 94 Tenn. 602, 30 S.W. 736, 1894 
Tenn. LEXIS 73 (1895). 


8. —Limitations. 

Although notes given for stock may be barred 
by limitations, the statute does not begin on the 
indebtedness of the stock until a call is made. 
Moses v. Ocoee Bank, 69 Tenn. 398, 1878 Tenn. 
LEXIS 110 (1878). 

The statutes of limitation of six and 10 years 
did not commence to run against the right of 
corporate creditors to enforce the liability of 
stockholders for the difference between the 
fraudulent overvaluation and the actual valua- 
tion of land conveyed by stockholders in pay- 
ment for their subscriptions for stock, until the 
legal insolvency of the corporation had oc- 
curred. Jones v. Whitworth, 94 Tenn. 602, 30 
S.W. 736, 1894 Tenn. LEXIS 73 (1895). 
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48-16-203. Liability of shareholders. 


(a) A purchaser from a corporation of its own shares is not liable to the 
corporation or its creditors with respect to the shares except to pay the 
consideration for which the shares were authorized to be issued (§ 48-16-202) 
or specified in a preincorporation subscription agreement (§ 48-16-201). 

(b) A shareholder of a corporation is not personally liable for the acts or 
debts of the corporation except that the shareholder may become personally 
liable by reason of the shareholder’s own acts or conduct. 

(c) Any person becoming an assignee or transferee of shares or of a 
subscription for shares in good faith and without knowledge or notice that the 
full consideration therefor has not been paid shall not be personally liable for 
any unpaid portion of such consideration, but the transferor shall remain 
liable therefor, whether such assignment or transfer be voluntary or involun- 
tary. 

(d) No person holding shares in any corporation as collateral security shall 
be personally liable as a shareholder, but the person pledging such shares shall 
be considered the holder thereof and shall be so liable. No executor, adminis- 
trator, guardian, trustee, or other fiduciary shall be personally liable as a 
shareholder, but the estate and funds in the hands of such executor, adminis- 


trator, guardian, trustee, or other fiduciary shall be liable. 


History. 
Acts 1986, ch. 887, § 6.22. 


Law Reviews. 
Vicarious Liability and the Traditional Law 


Firm Partnership: What You Should Know 
(Paul S. Davidson) 29 Tenn. B.J. 12 (1998). 


NOTES TO DECISIONS 


Analysis 


1. Liability of Officers. 
2. Shareholders Not Held Liable. 


1. Liability of Officers. 

Although a bankruptcy debtor was the sole 
member of a limited liability company (LLC) 
which was undercapitalized and owed a debt to 
a creditor, payment of debts to other creditors 
rather than the creditor did not constitute 
misconduct warranting personal liability of the 
debtor for the LLC’s debt to the creditor. Am- 
pharm, Inc. v. Samples (In re Samples), — B.R. 
—, 2009 Bankr. LEXIS 4077 (Bankr. M.D. 
Tenn. Dec. 11, 2009). 


2. Shareholders Not Held Liable. 

When a creditor pierced the corporate veil of 
a debtor’s company to hold the debtor person- 
ally liable for debts to the creditor, the creditor 
could not hold other shareholders of the com- 
pany personally liable on the theory that the 


other shareholders were liable once the corpo- 
rate veil was pierced because: (1) T.C.A. § 48- 
16-203(b) directly contradicted the creditor’s 
assertion by providing that a shareholder of a 
corporation was not personally liable for the 
acts or debts of the corporation except that the 
shareholder could become personally liable by 
reason of the shareholder’s own acts or conduct, 
(2) No evidence supported the creditor’s asser- 
tion that the other shareholders were apprised 
of, and acquiesced in, the debtor’s use of the 
company’s funds for personal reasons in disre- 
gard of the company’s corporate form, and (3) 
The other shareholders’ boilerplate acknowl- 
edgments that the other shareholders ratified 
the acts of the company’s officers were insuffi- 
cient to hold the other shareholders personally 
liable. Delta Dev. Corp. v. F. Fani Gulf Int'l, 393 
S.W.3d 185, 2012 Tenn. App. LEXIS 222 (Tenn. 
Ct. App. Apr. 3, 2012), appeal denied, — S.W.3d 
—, 2012 Tenn. LEXIS 594 (Tenn. Aug. 16, 
2012). 
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DECISIONS UNDER PRIOR LAW 


Analysis 


. Payment of Subscriptions. 

. —Sale of Stock. 

. —Enforcement. 

—Forfeiture for Nonpayment. 
. —Limitations. 

. Liability for Unpaid Subscriptions. 
. —As Trustee or Agent. 

. Assignee for Creditors. 

. Subpledgee. 

10. Innocent Purchaser. 

11. —Death of Subscriber. 

12. —Subscriptions by Insolvents. 
13. —Conditional Subscriptions. 
14. —Increase in Stock. 

15. —Stock Illegally Issued. 

16. —Creditor’s Rights. 

17. —Cancellation or Release. 
18. —Defenses. 

19. —Interest. 

20. Liability of Officers. 

21. Procedure. 


OMONBHMAIPRWNH 


1. Payment of Subscriptions. 

Where a call for payment of stock subscrip- 
tions was made by the board of directors, and 
the president was authorized by the board to 
make the call, and the president made and 
advertised it in the president’s capacity as 
president alone, the president’s action must be 
regarded as that of the board itself. Read v. 
Memphis Gayoso Gas Co., 56 Tenn. 545, 1872 
Tenn. LEXIS 174 (1872). 


2. —Sale of Stock. 

Where a subscriber for stock in a corporation 
failed to pay the same or any part thereof, the 
corporation might, by bill in chancery, subject 
the stock to sale in satisfaction of the amount 
due and owing on the subscription. Chase v. E. 
T., V. & G. R.R. Co., 73 Tenn. 415, 1880 Tenn. 
LEXIS 153 (1880). 


3. —Enforcement. 

The stock subscribed and agreed to be paid 
becomes the property of the corporation, and its 
directory has the right to enforce its payment; 
and at the instance of a creditor, the directory 
might be required in a court of equity to enforce 
such payment. Ohio Life Ins. & Trust Co. v. 
Merchants’ Ins. & Trust Co., 30 Tenn. 1, 1850 
Tenn. LEXIS 44 (1850); Kelley v. Fletcher, 94 
Tenn. 1, 28 S.W. 1099, 1894 Tenn. LEXIS 20 
(1894); Shields v. Clifton Hill Land Co., 94 
Tenn. 123, 28 S.W. 668, 1894 Tenn. LEXIS 31, 
45 Am. St. Rep. 700, 26 L.R.A. 509 (1894). 

Where the subscription for the initiatory 
stock in a corporation was valid, and the sub- 
scription for the increased stock was invalid, or 
where some assessments and calls for the pay- 
ment of stock subscriptions were valid and 
some were invalid, the valid subscriptions or 


assessments and calls thereon might be sued 
for and enforced, and those that were. invalid 
might be abandoned or waived. Read v. Mem- 
phis Gayoso Gas Co., 56 Tenn. 545, 1872 Tenn. 
LEXIS 174 (1872); Pope v. Merchants’ Trust 
Co., 118 Tenn. 506, 103 S.W. 792, 1907 Tenn. 
LEXIS 60 (1907). 

Action on a subscription might be main- 
tained without a previous tender of certificate 
for the shares. Paducah & M. R. Co. v. Parks, 86 
Tenn. 554, 8 S.W. 842 (1888). 

Stock subscriptions were not collectible 
where the corporation had not issued, and had 
no power to issue, or had divested itself of the 
power to issue, stock certificates to the sub- 
scribers in accordance with the terms of their 
contract of subscription, as where it had previ- 
ously issued to others stock certificates for the 
entire capital stock, which were still outstand- 
ing. Railroad v. Knoxville, 98 Tenn. 1, 37 S.W. 
883, 1896 Tenn. LEXIS 199 (1896); Newport 
Cotton-Mill Co. v. Mims, 103 Tenn. 465, 53 S.W. 
736, 1899 Tenn. LEXIS 128 (1899). 

The receiver and creditors of an insolvent 
corporation stood upon no higher ground than 
the corporation itself if it were in a solvent 
condition, as regards the enforcement of a con- 
tract of subscription which the corporation, 
without fault or participation of the contesting 
subscribers, had failed or disabled itself to 
perform on its part, as where it cannot lawfully 
issue certificates of stock therefor. Newport 
Cotton-Mill Co. v. Mims, 103 Tenn. 465, 53 S.W. 
736, 1899 Tenn. LEXIS 128 (1899); White v. 
Bratton, 5 Tenn. App. 61, —S.W. —, 1927 Tenn. 
App. LEXIS 36 (Tenn. Ct. App. 1927). 


4. —Forfeiture for Nonpayment. 

No power existed in a corporation to disfran- 
chise one of its members or to declare a forfei- 
ture of stock, for nonpayment of assessments 
and calls upon subscriptions, unless the power 
was expressly conferred upon the corporation 
by statute; and for a stronger reason, a mere 
failure to pay such calls would not work a 
forfeiture of the stock. Chase v. E. T., V. & G. 
R.R. Co., 73 Tenn. 415, 1880 Tenn. LEXIS 153 
(1880); Cartwright v. Dickinson, 88 Tenn. 476, 
12 S.W. 1030, 1889 Tenn. LEXIS 68, 17 Am. St. 
Rep. 910, 7 L.R.A. 706 (1890). 


5. —Limitations. 

The statutes of limitation would not com- 
mence to run against a subscription with no 
fixed date of maturity and subject to call, until 
it was rendered payable by a call made for its 
payment, either by the directors or a court of 
equity, when the insolvency of the corporation 
was established, either by a general assign- 
ment or by a judgment and return of nulla 
bona, or, in case of bankruptcy, until some order 
or assessment of the court. This rule applied to 
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personal representatives or estates of deceased 
subscribers. Moses v. Ocoee Bank, 69 Tenn. 
398, 1878 Tenn. LEXIS 110 (1878); Marr v. 
Bank of W. Tenn., 72 Tenn. 578, 1880 Tenn. 
LEXIS 66 (1880); Jones v. Whitworth, 94 Tenn. 
602, 30 S.W. 736, 1894 Tenn. LEXIS 73 (1895). 


6. Liability for Unpaid Subscriptions. 

The subscription to the original or initiatory 
stock, made before the charter was procured, 
was absolute and irrevocable at the instant 
that all prerequisites made essential by law to 
the granting of the charter had been complied 
with. The subscriber then became a stock- 
holder, and was liable absolutely for the sub- 
scription. Cartwright v. Dickinson, 88 Tenn. 
476, 12 S.W. 1030, 1889 Tenn. LEXIS 68, 17 
Am. St. Rep. 910, 7 L.R.A. 706 (1890). 

It is not necessary, in order to make appel- 
lants liable to the responsibilities of stockhold- 
ers, that they should have formally subscribed 
for stock. The fact that they receipted for, 
accepted, and held a certificate makes them 
liable to satisfy unsecured creditors. Hamby v. 
Fouche, 15 Tenn. App. 248, — S.W.2d —, 1932 
Tenn. App. LEXIS 92 (Tenn. Ct. App. 1932). 


7. —As Trustee or Agent. 

Where stock in a corporation is issued to one 
and the word “trustee” or “agent” is added to 
the name of the party, the party receiving the 
stock is personally liable for payment therefor. 
Hamby v. Fouche, 15 Tenn. App. 248, — S.W.2d 
—, 1932 Tenn. App. LEXIS 92 (Tenn. Ct. App. 
1932). 


8. Assignee for Creditors. 

Unpaid subscription was an asset of the 
corporation, and passed, under a general as- 
signment for the benefit of its creditors, to the 
assignee, whose duty it was to collect the same; 
and the assignee might maintain a suit there- 
for. Cartwright v. Dickinson, 88 Tenn. 476, 12 
S.W. 1030, 1889 Tenn. LEXIS 68, 17 Am. St. 
Rep. 910, 7 L.R.A. 706 (1890). 

The right of an assignee under a general 
assignment for the benefit of its creditors to 
recover unpaid subscription for stock was not 
defeated by the fact that, with the assignee’s 
permission given upon the execution of an 
indemnity bond, the stockholders other than 
such defaulting stockholder reorganized the 
corporation and resumed business with the 
machinery assigned to the assignee, after com- 
promising some of the debts and acquiring 
assets sufficient to pay the others, with money 
borrowed and raised by issuing and selling 
preferred stock. Cartwright v. Dickinson, 88 
Tenn. 476, 12 S.W. 1030, 1889 Tenn. LEXIS 68, 
17 Am. St. Rep. 910, 7 L.R.A. 706 (1890). 


9. Subpledgee. 

Where a certificate of stock in a corporation 
was not fully paid up, when it was pledged by 
the owner as collateral security for a debt, and 
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the owner made subsequent payments on the 
stock after it was received by the purchaser or 
subpledgee from the owner’s assignee or first 
pledgee, such payments would not inure to the 
benefit of such purchaser or subpledgee. Cherry 
v. Frost, 75 Tenn. 1, 1881 Tenn. LEXIS 66 
(1881). 


10. Innocent Purchaser. 

An innocent purchaser of a certificate of 
stock, for value and without notice, either from 
the face of the certificate or otherwise, that the 
stock is subject to future calls for unpaid bal- 
ance of the subscription, could not be held by 
the corporation for the unpaid subscription. 
West Nashville Planing-Mill Co. v. Nashville 
Sav. Bank, 86 Tenn. 252, 6 S.W. 340, 1887 Tenn. 
LEXIS 44, 6 Am. St. Rep. 835 (1888). 

A bona fide purchaser of stock for value 
without notice or knowledge that the subscrip- 
tion was unpaid could not be held for the 
unpaid subscription. Russell v. Tennessee & 
Kentucky Tobacco Co., 16 Tenn. App. 561, 65 
S.W.2d 256, 1933 Tenn. App. LEXIS 28 (Tenn. 
Ct. App. 1933). 


11. —Death of Subscriber. 

The personal representative of a deceased 
stockholder was liable for unpaid parts of the 
deceased’s subscription, and not the heirs, even 
though the personal representative had settled 
the personal estate and paid proceeds to the 
heirs. Grigsby v. Ainsworth, 13 Tenn. App. 372, 
— §.W.2d —, 1930 Tenn. App. LEXIS 145 
(Tenn. Ct. App. 1930). 

If the holder of unpaid corporate stock dies 
without paying therefor, liability for the unpaid 
subscription may be enforced against the de- 
ceased’s executrix. American Nat’! Bank v. Tin- 
sley Millinery Co., 20 Tenn. App. 459, 100 
S.W.2d 665, 1936 Tenn. App. LEXIS 37 (Tenn. 
Ct. App. 1936). 


12. —Subscriptions by Insolvents. 

Subscriptions by insolvents could not be 
counted to hold others liable; but, if such were 
apparently solvent at the time of subscription, 
no fraud was perpetrated on such others al- 
though insolvency afterwards developed. 
Heiskell v. Morris, 135 Tenn. 238, 186 S.W. 99, 
1916 Tenn. LEXIS 24 (1916); Mountain’ View 
Dev. Co. v. Burnett, 164 Tenn. 210, 46 S.W.2d 
809, 1931 Tenn. LEXIS 25 (1931). 

Insolvency at time of subscription was a 
matter of defense, and the burden of proof was 
on the defender asserting it. Heiskell v. Morris, 
135 Tenn. 238, 186 S.W. 99, 1916 Tenn. LEXIS 
24 (1916). 

The fact that part of subscription was not 
collectible was not a defense to an action 
against other stockholders on their subscrip- 
tions, in the absence of fraud, gross negligence, 
or any showing that stockholders whose sub- 
scriptions were obtained were insolvent at the 
time. Planters’ Warehouse Co. v. Sentelle, 148 
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Tenn. 353, 255 S.W. 589, 1923 Tenn. LEXIS 22 
(1923). 


13. —Conditional Subscriptions. 

For cases discussing subscriber liability un- 
der conditional subscriptions to stock, see Pa- 
ducah & M. R. Co. v. Parks, 86 Tenn. 554, 8 S.W. 
842 (1888); Anderson v. Middle & E. Tenn. 
Cent. R.R., 91 Tenn. 44, 17 S.W. 803, 1891 Tenn. 
LEXIS 75 (1891); Doak v. Stahlman, 58 S.W. 
741, 1899 Tenn. Ch. App. LEXIS 178 (1899); 
Sweeney v. Tennessee C. R. Co., 118 Tenn. 297, 
100 S.W. 732, 1906 Tenn. LEXIS 98 (1907); 
Heiskell v. Morris, 135 Tenn. 238, 186 S.W. 99, 
1916 Tenn. LEXIS 24 (1916); Eastern Products 
Corp. v. Tennessee C., I. & R. Co., 151 Tenn. 
239, 269 S.W. 4, 1924 Tenn. LEXIS 64, 40 
A.L.R. 1483 (1925), cert. denied, 269 U.S. 572, 
46 S. Ct. 100, 70 L. Ed. 418, 1925 U.S. LEXIS 
193 (1925), cert. denied, Eastern Products 
Corp. v. Tennessee C., I. & R. Co., 269 U.S. 572, 
46 S. Ct. 100, 70 L. Ed. 418, 1925 U.S. LEXIS 
193 (1925); Talbot v. Automobile Identification 
Underwriters, Inc., 163 Tenn. 256, 43 S.W.2d 
220, 1931 Tenn. LEXIS 108 (1931); Mountain 
View Dev. Co. v. Burnett, 164 Tenn. 210, 46 
S.W.2d 809, 1931 Tenn. LEXIS 25 (1931). 


14. —Increase in Stock. 

For cases discussing liability of subscribers to 
increase in capital stock, see Union Ry. v. 
Sneed, 99 Tenn. 1, 41 S.W. 364 (1897); Newport 
Cotton-Mill Co. v. Mims, 103 Tenn. 465, 53 S.W. 
736, 1899 Tenn. LEXIS 128 (1899); Pope v. 
Merchants’ Trust Co., 118 Tenn. 506, 103 S.W. 
792, 1907 Tenn. LEXIS 60 (1907); Planters’ 
Warehouse Co. v. Sentelle, 148 Tenn. 353, 255 
S.W. 589, 1923 Tenn. LEXIS 22 (1923); Moun- 
tain View Dev. Co. v. Burnett, 164 Tenn. 210, 46 
S.W.2d 809, 1931 Tenn. LEXIS 25 (1931). 


15. —Stock Illegally Issued. 

Where corporation had no creditors, it could 
not recover on balance due on subscription by 
director to increased stock issued, where corpo- 
ration did not comply with statutory provisions 
for issuance of additional stock, since issue was 
void; director was entitled to recover from cor- 
poration the amount paid on subscription. 
Union Ry. v. Sneed, 99 Tenn. 1, 41 S.W. 364 
(1897). 

There is no liability on overplus of shares 
erroneously issued in double the amount sub- 
scribed for, which error was corrected at first 
meeting of stockholders. White v. Bratton, 5 
Tenn. App. 61, — S.W. —, 1927 Tenn. App. 
LEXIS 36 (Tenn. Ct. App. 1927). 

Where there was no valid subscription, and 
the certificates of stock were recalled and can- 
celed, there was no liability on call. White v. 
Bratton, 5 Tenn. App. 61, — S.W. —, 1927 Tenn. 
App. LEXIS 36 (Tenn. Ct. App. 1927). 


16. —Creditor’s Rights. 
The subscribers for stock in a corporation 
were not liable to its creditors upon their un- 
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paid subscriptions until the exhaustion of the 
corporate assets. Blake v. Hinkle, 18 Tenn. 218, 
1836 Tenn. LEXIS 124 (1836); Sullivan v. Farn- 
sworth, 132 Tenn. 691, 179 S.W. 317, 1915 
Tenn. LEXIS 65 (1915). 

The capital stock of a corporation, whether 
actually paid in or only subscribed and remain- 
ing unpaid, was a trust fund for the payment of 
its debts. Ohio Life Ins. & Trust Co. v. Mer- 
chants’ Ins. & Trust Co., 30 Tenn. 1, 1850 Tenn. 
LEXIS 44 (1850); Marr v. Bank of West Tennes- 
see, 44 Tenn. 471, 1867 Tenn. LEXIS 71 (1867); 
Chase v. E. T., V. & G. R.R. Co., 73 Tenn. 415, 
1880 Tenn. LEXIS 153 (1880). 

A creditor whose debt was created before the 
subscriptions to stock were made may have 
remedy. Shields v. Clifton Hill Land Co., 94 
Tenn. 123, 28 S.W. 668, 1894 Tenn. LEXIS 31, 
45 Am. St. Rep. 700, 26 L.R.A. 509 (1894). 

All unpaid stock subscriptions inure to the 
benefit of all creditors alike, whether their 
debts were created before or after the subscrip- 
tions were made, or before or after the capital- 
ization of the corporation or any subscriptions 
for its stock. Kelley v. Fletcher, 94 Tenn. 1, 28 
S.W. 1099, 1894 Tenn. LEXIS 20 (1894); Shields 
v. Clifton Hill Land Co., 94 Tenn. 123, 28 S.W. 
668, 1894 Tenn. LEXIS 31, 45 Am. St. Rep. 700, 
26 L.R.A. 509 (1894); Jones v. Whitworth, 94 
Tenn. 602, 30 S.W. 736, 1894 Tenn. LEXIS 73 
(1895); Sullivan v. Farnsworth, 132 Tenn. 691, 
179 S.W. 317, 1915 Tenn. LEXIS 65 (1915). 

Where a corporation has become hopelessly 
insolvent, a creditor and stockholder of the 
corporation has the right to maintain an action 
against subscribers for unpaid stock of the 
corporation. American Nat'l Bank v. Tinsley 
Millinery Co., 20 Tenn. App. 459, 100 S.W.2d 
665, 1936 Tenn. App. LEXIS 37 (Tenn. Ct. App. 
1936). 


17. —Cancellation or Release. 

In the absence of express power conferred by 
statute, no power existed in the corporation, its 
officers, or directory to release a stockholder 
from payment of a stock subscription, after the 
stockholder’s liability had become fixed. Such 
release could be effected alone by the consent of 
all the stockholders, where the rights of credi- 
tors were not involved. Chase v. E. T., V. & G. 
R.R. Co., 73 Tenn. 415, 1880 Tenn. LEXIS 153 
(1880); Cartwright v. Dickinson, 88 Tenn. 476, 
12 S.W. 1030, 1889 Tenn. LEXIS 68, 17 Am. St. 
Rep. 910, 7 L.R.A. 706 (1890). 

A stockholder was not released, in law or 
equity, from lability for the stockholder’s un- 
paid subscription where, on account of the 
stockholder’s own or the stockholder’s agent’s 
mistake of law or fact, the stockholder sup- 
posed the contract of subscription had been 
properly canceled, and for that reason ceased to 
act as a stockholder in the corporation, which 
became insolvent through its subsequent man- 
agement, in which the stockholder did not par- 
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ticipate. Cartwright v. Dickinson, 88 Tenn. 476, 
12 S.W. 1030, 1889 Tenn. LEXIS 68, 17 Am. St. 
Rep. 910, 7 L.R.A. 706 (1890). 

Where an officer of a corporation assumed 
responsibility to obtain a release or cancella- 
tion of the stockholder’s contract of subscrip- 
tion, the officer became the agent of the stock- 
holder. Cartwright v. Dickinson, 88 Tenn. 476, 
12 S.W. 1030, 1889 Tenn. LEXIS 68, 17 Am. St. 
Rep. 910, 7 L.R.A. 706 (1890). 

The unauthorized release by the action of the 
corporation or its officers was not made effec- 
tual by reason of their having procured new 
and additional subscriptions and contribution 
of new capital to take the place of that released. 
It was wholly immaterial whether the new and 
additional subscriptions and contributions of 
capital were void or valid. Cartwright v. Dick- 
inson, 88 Tenn. 476, 12 S.W. 1030, 1889 Tenn. 
LEXIS 68, 17 Am. St. Rep. 910, 7 L.R.A. 706 
(1890). 

If a corporation undertook by way of reduc- 
tion of its capital stock to retire a part of its 
shares and to release subscribers therefor on 
unpaid parts of their subscriptions, such was 
ineffectual as to creditors in existence at the 
time of the reduction. Grigsby v. Ainsworth, 13 
Tenn. App. 372, — S.W.2d —, 1930 Tenn. App. 
LEXIS 145 (Tenn. Ct. App. 1930). 

Cancellation of subscription after the corpo- 
ration became insolvent was void as to credi- 
tors, and the subscriber remained liable. 
Hamby v. Fouche, 15 Tenn. App. 248, — S.W.2d 
—, 1932 Tenn. App. LEXIS 92 (Tenn. Ct. App. 
1932). 

Where the bill by a receiver set up an attempt 
to cancel a subscription and defendant denied 
the allegations of the bill generally, the latter 
could not urge the cancellation as an affirma- 
tive defense. Hamby v. Fouche, 15 Tenn. App. 
248, — S.W.2d —, 1932 Tenn. App. LEXIS 92 
(Tenn. Ct. App. 1932). 

The holders of unpaid corporate stock cannot 
defeat recovery on their subscriptions for the 
stock, by surrendering it to the corporation for 
cancellation at the suggestion of a creditor, 
pursuant to a resolution passed by the holders 
of unpaid stock, without notice to the holders of 
paid-up stock, since it requires the consent of 
all stockholders, where there are no rights of 
intervening creditors, to release the holders of 
unpaid stock from liability thereon. American 
Nat'l Bank v. Tinsley Millinery Co., 20 Tenn. 
App. 459, 100 S.W.2d 665, 1936 Tenn. App. 
LEXIS 37 (Tenn. Ct. App. 1936). 

Unpaid subscriptions for corporate stock, like 
any other asset of the corporation, when it 
becomes insolvent, may be collected through 
the interposition of a court of equity, and, if the 
corporation has secretly agreed not to require 
payment, or if it has released the subscribers 
without consideration, the agreement or re- 
lease may be held void as against creditors on 
the ground of fraud. American Nat'l Bank v. 
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Tinsley Millinery Co., 20 Tenn. App. 459, 100 
S.W.2d 665, 1936 Tenn. App. LEXIS 37 (Tenn. 
Ct. App. 1936). 


18. —Defenses. 

The fact that a corporation had violated its 
charter by taking stock subscriptions in excess 
of its authorized and fixed capital stock, or by 
other illegal acts, constituted no defense to its 
suit to recover from a subscriber the amount of 
the subscriber’s unpaid subscription which was 
legal and valid because taken before the fixed 
capital stock was exceeded. Cartwright v. Dick- 
inson, 88 Tenn. 476, 12 S.W. 1030, 1889 Tenn. 
LEXIS 68, 17 Am. St. Rep. 910, 7 L.R.A. 706 
(1890). 

The subscribers were not estopped to resist 
the collection of their subscriptions by the fact 
that they might have become directors, or at- 
tended the meetings of the directors or stock- 
holders, if they did not participate or acquiesce 
in the illegal acts of the corporation, but 
promptly repudiated such after notice. Newport 
Cotton-Mill Co. v. Mims, 103 Tenn. 465, 53 S.W. 
736, 1899 Tenn. LEXIS 128 (1899). 

The subscriber upon increased capitalization, 
when sued on the subscriber’s notes issued 
under the subscriber’s contract of subscription, 
should not be permitted to set up as a defense 
the want of a legal organization, or the invalid- 
ity of the amendment to the charter increasing 
the amount of the capitalization, on the ground 
that the witness to the signature of the corpo- 
rators on their application for the amendment 
to the charter was incompetent. Pope v. Mer- 
chants’ Trust Co., 118 Tenn. 506, 103 S.W. 792, 
1907 Tenn. LEXIS 60 (1907). 

One whose subscription was obtained by 
fraud must show diligence in discovering the 
fraud and repudiating the subscription con- 
tract, as against creditors of the corporation. 
One year of delay and payment of one assess- 
ment operated to defeat the defense. Heiskell v. 
Morris, 135 Tenn. 238, 186 S.W. 99, 1916 Tenn. 
LEXIS 24 (1916). 

That a corporation purchased realty at an 
excessive price was not a defense by a stock- 
holder to an action to recover on his subscrip- 
tion. Planters’ Warehouse Co. v. Sentelle, 148 
Tenn. 353, 255 S.W. 589, 1923 Tenn. LEXIS 22 
(1923). 


19. —Interest. 

In adjusting liabilities of stockholders in in- 
solvent bank, actual payments on stock would 
bear interest from date on which made. Those 
who paid in notes of the bank would only be 
allowed the amount actually paid for such 
notes. Moses v. Ocoee Bank, 69 Tenn. 398, 1878 
Tenn. LEXIS 110 (1878). 

The receiver, suing to recover balance due on 
stock subscription, might recover interest 
thereon from the date of the subscription, al- 
though the subscriber was not liable for inter- 
est on the subscriber’s individual, proportion- 
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ate, or double liability beyond the par value of 
the stock, because such liability did not exist 
against the stockholder until the necessity for 
its collection arose. Sullivan v. Farnsworth, 132 
Tenn. 691, 179 S.W. 317, 1915 Tenn. LEXIS 65 
(1915). 


20. Liability of Officers. 

Where defendants, president and secretary 
respectively, of the corporation claimed that 
they were ignorant that the stock was unpaid, 
as officers they could not be heard to say as 
against creditors of the insolvent corporation 
that they were without such knowledge. 
Hamby v. Fouche, 15 Tenn. App. 248, — S.W.2d 
—, 1932 Tenn. App. LEXIS 92 (Tenn. Ct. App. 
1932). 


21. Procedure. 

While all the stockholders in a domestic cor- 
poration, subscriptions of which have not been 
fully paid up, must be made parties to action by 
corporate receiver, so as to apportion the loss 
equitably among them, nevertheless, where 
stockholder in a foreign corporation was sued in 
this state, the relation of the stockholder being 
contractual and entered into in contemplation 
of the laws of the state of corporation, those 
laws govern, and the courts of Tennessee would 
enforce the remedy they provide against a 
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single stockholder, insofar as that remedy was 
not penal. Sullivan v. Farnsworth, 132 Tenn. 
691, 179 S.W. 317, 1915 Tenn? LEXIS 65 (1915). 

In receiver’s suits to collect subscriptions, all 
solvent delinquent stockholders within the ju- 
risdiction should be made defendants, but the 
failure to do so may not operate as a defense by 
one properly sued, where question was not 
raised in limine. Hamby v. Fouche, 15 Tenn. 
App. 248, — S.W.2d —, 1932 Tenn. App. LEXIS 
92 (Tenn. Ct. App. 1932). 

A debt which a stockholder had against the 
insolvent corporation could not be set off 
against a debt the stockholder owed for unpaid 
stock to the receiver of the corporation repre- 
senting all creditors. Russell v. Tennessee & 
Kentucky Tobacco Co., 16 Tenn. App. 561, 65 
S.W.2d 256, 1933 Tenn. App. LEXIS 28 (Tenn. 
Ct. App. 1933). 

The filing of an answer by a corporation to a 
general creditors’ bill, admitting that the cor- 
poration was hopelessly insolvent and was not 
a going concern, waived objection to the main- 
tenance of the creditors’ bill, thereby preclud- 
ing the holders of unpaid stock from thereafter 
objecting thereto. American Nat] Bank v. Tin- 
sley Millinery Co., 20 Tenn. App. 459, 100 
S.W.2d 665, 1936 Tenn. App. LEXIS 37 (Tenn. 
Ct. App. 1936). 


(a) Unless the charter provides otherwise, shares may be issued pro rata 
and without consideration to the corporation’s shareholders or to the share- 
holders of one (1) or more classes or series. An issuance of shares under this 


subsection (a) is a share dividend. 


(b) Shares of one (1) class or series may not be issued as a share dividend in 
respect of shares of another class or series unless: 


(1) The charter so authorizes; 


(2) A majority of the votes entitled to be cast by the class or series to be 


issued approves the issue; or 


(3) There are no outstanding shares of the class or series to be issued. 
(c) If the board of directors does not fix the record date for determining 
shareholders entitled to a share dividend, it is the date the board of directors 


authorizes the share dividend. 


History. 
Acts 1986, ch. 887, § 6.23. 


48-16-205. Options to subscribe for or purchase shares — Instruments 
evidencing options — Authority to grant. 


(a) Unless the charter otherwise provides, a corporation, by its directors, 
may grant rights, options or warrants to subscribe for or to purchase shares of 
any authorized class, at the times and on the térms that are set forth in such 
rights, options or warrants, or in the contracts, warrants or instruments that 
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evidence such rights, options or warrants, which contracts, warrants or 
instruments may be transferable or nontransferable and may be separable or 
inseparable from such rights, options or warrants upon the following 
conditions: 

(1) Ifthe shares are subject to preemptive rights and if the rights, options 
or warrants are not granted to shareholders in satisfaction of their preemp- 
tive rights, the granting of the rights, options or warrants must be autho- 
rized by the vote or consent of the shareholders or holders of shares of 
particular classes that then would be required to waive or release such 
preemptive rights; the vote or consent shall release the preemptive rights to 
the shares required to satisfy the rights, options or warrants if and when 
exercised; and 

(2) If at the time of granting the rights, options or warrants the corpora- 
tion does not have authorized and unissued shares sufficient to satisfy the 
rights, options or warrants if and when exercised, the granting of the rights, 
options or warrants must be authorized by the vote of the shareholders or 
holders of shares of particular classes that then would be required to adopt 
an amendment to the charter for the purpose of increasing the authorized 
number of such shares, and the shares required to be issued upon the 
exercise of the rights, options or warrants shall be provided by an amend- 
ment concurrently or thereafter adopted by the shareholders or the direc- 
tors. 

(b)(1) The securities, contracts, warrants or instruments that evidence the 
rights, options or warrants may contain any terms not repugnant to law, 
including, but not limited to, the following: 
(A) Restrictions upon the authorization or issuance of additional 
shares; 
(B) Provisions for the adjustment of the exercise price; 
(C) Provisions concerning rights in the event of reorganization, merger, 
share exchange or sale of the entire assets of the corporation; 
(D) Provisions for the reservation of authorized but unissued shares to 
satisfy the rights, options or warrants; 
(E) Restrictions upon the declaration of payment of dividends or distri- 
butions; or 
(F) Conditions on the exercise of the rights, options or warrants, 
including, subject to the limitation specified in subdivision (b)(2), condi- 
tions that preclude a holder, including, but not limited to, a holder of at 
least a specified number or percentage of the outstanding common shares 
of the corporation, or a holder offering to purchase at least a specified 
number or percentage of the outstanding common shares of the corpora- 
tion, from exercising the rights, options or warrants. 

(2) The express or implied authority conferred by subdivision (b)(1) or any 
other section of this chapter for securities, contracts, warrants, or instru- 
ments that evidence such rights, options or warrants to contain a condition 
on the exercise of such rights, options or warrants that precludes a holder, 
including, but not limited to, a holder of at least a specified number or 
percentage of the outstanding common shares of the corporation, or a holder 
offering to purchase at least a specified number or percentage of the 
outstanding common shares of the corporation, from exercising rights, 
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options or warrants, shall apply only to: 

(A) Acorporation that has issued and has outstanding shares listed on 
a national securities exchange or is regularly quoted in an over-the- 
counter market by one (1) or more members of a national or affihated 
securities association; or 

(B) Acorporation that has adopted a shareholder’s agreement pursuant 
to which rights, options or warrants are granted, if the securities, 
contracts, warrants or instruments that evidence the rights, options or 
warrants contain a condition that precludes a holder, including, but not 
limited to, a holder of at least a specified number or percentage of the 
outstanding common shares of the corporation or a holder offering to 
purchase at least a specified number or percentage of the outstanding 
common shares of the corporation, from exercising the rights, options or 
warrants. 

(c) Subject to the conditions set forth in subsection (a), the board of directors 
may authorize one (1) or more officers to designate the recipients of rights, 
options, warrants or other equity compensation awards that involve the 
issuance of shares and determine, within an amount and subject to any other 
limitations established by the board and, if applicable, the stockholders, the 
number of such rights, options, warrants or other equity compensation awards 
and the terms thereof to be received by the recipients; provided, that no officer 
shall use such authority to designate either such officer or such other persons 
as the board of directors may specify as a recipient of such rights, options, 
warrants or other equity compensation awards. 

(d) As used in this section, “securities” includes obligations and shares of the 
corporation. | 

(e) This section shall apply to any rights, options or warrants, or any 
contracts, warrants, or instruments that evidence such rights, options or 
warrants which were issued subsequent to January 1, 1985. 


History. 
Acts 1986, ch. 887, § 6.24; 1989, ch. 451, § 7; 
2012, ch. 1051, § 22. 


48-16-206. Form and content of certificate. 


(a) Shares may but need not be represented by certificates. Unless chapters 
11-27 of this title or another statute expressly provides otherwise, the rights 
and obligations of shareholders are identical whether or not their shares are 
represented by certificates. 

(b) At a minimum each share certificate must state on its face: 

(1) The name of the issuing corporation and that it is organized under the 
laws of this state; 

(2) The name of the person to whom issued; and 

(3) The number and class of shares and the designation of the series, if 
any, the certificate represents. 

(c) Ifthe issuing corporation is authorized to issue different classes of shares 
or different series within a class, the designations, relative rights, preferences, 
and limitations applicable to each class and the variations in rights, prefer- 
ences, and limitations determined for each series (and the authority of the 
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board of directors to determine variations for future series) must be summa- 
rized on the front or back of each certificate. Alternatively, each certificate may 
state conspicuously on its front or back that the corporation will furnish the 
shareholder this information on request in writing and without charge. 
(d) Each share certificate: 
(1) Shall be signed (either manually or in facsimile) by two (2) officers 
designated in the bylaws or by the board of directors; and 
(2) May bear the corporate seal or its facsimile. 
(e) If the person who signed (either manually or in facsimile) a share 
certificate no longer holds office when the certificate is issued, the certificate is 
nevertheless valid. 


History. 
Acts 1986, ch. 887, § 6.25. 


NOTES TO DECISIONS 
Analysis and thus he was vested with ownership of the 
shares on December 31, 2001. Powers v. A&W 


Supply, Inc., — S.W.3d —, 2017 Tenn. App. 
LEXIS 188 (Tenn. Ct. App. Mar. 21, 2017). 


1. Equity Invoked. 
2. Consideration on Summary Judgment. 


1. Equity Invoked. 


On December 31, 2001, the employee per- 
formed his obligations under the agreement, 
but the corporation never issued stock certifi- 
cates evincing his ownership of shares; as a 
transfer of stock did not require issuance or 
delivery of a stock certificate to be valid, the 
court invoked equity to determine that the 
issuance and delivery of stock certificates to the 
employee was considered as having been done, 


2. Consideration on Summary Judgment. 

Although the certificate was not signed by 
two corporate directors or officers, the two- 
signature requirement of T.C.A. § 48-16- 
206(d)(1) did not preclude the trial court’s con- 
sideration of the certificate as evidence on the 
question of the intent of the issuers of the stock. 
In re Estate of Miller, — S.W.3d —, 2017 Tenn. 
App. LEXIS 434 (Tenn. Ct. App. June 29, 2017). 


48-16-207. Shares without certificates. 


(a) Unless the charter or bylaws provide otherwise, the board of directors of 
a corporation may authorize the issue of some or all of the shares of any or all 
of its classes or series without certificates. The authorization does not affect 
shares already represented by certificates until they are surrendered to the 
corporation. 

(b) Within a reasonable time after the issue or transfer of shares without 
certificates, the corporation shall send the shareholder a written statement of 
the information required on certificates by § 48-16-206(b) and (c), and, if 
applicable, § 48-16-208, except that no such written statement need be sent by 
a corporation in respect of shares that are not subject to any restriction on 
transfer described in § 48-16-208 and that are issued by a corporation subject 
to the reporting requirements of § 13 of the Securities Exchange Act of 1934 
(15 U.S.C. § 78m). 


History. 
Acts 1986, ch. 887, § 6.26. 


Textbooks. 
Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 5-1103. 
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48-16-208. Restriction on transfer of shares and other securities. 


(a) The charter, bylaws, an agreement among shareholders, or an agree- 
ment between shareholders and the corporation may impose restrictions on 
the transfer or registration of transfer of shares of the corporation. A restric- 
tion does not affect shares issued before the restriction was adopted unless the 
holders of the shares are parties to the restriction agreement or voted in favor 
of the restriction. 

(b) A restriction on the transfer or registration of transfer of shares is valid 
and enforceable against the holder or a transferee of the holder if the 
restriction is authorized by this section and its existence is noted conspicuously 
on the front or back of the certificate or is contained in the information 
statement required by § 48-16-207(b). Unless so noted, a restriction is not 
enforceable against a person without knowledge of the restriction. 

(c) A restriction on the transfer or registration of transfer of shares is 
authorized: 

(1) To maintain the corporation’s status when it is dependent on the 
number or identity of its shareholders; 

(2) To preserve exemptions under federal or state securities law; or 

(3) For any other reasonable purpose. 

(d) A restriction on the transfer or registration of transfer of shares may: 

(1) Obligate the shareholder first to offer the corporation or other persons 
(separately, consecutively, or simultaneously) an opportunity to acquire the 
restricted shares; 

(2) Obligate the corporation or other persons (separately, consecutively, or 
simultaneously) to acquire the restricted shares; 

(3) Require the corporation, the holders of any class of its shares, or 
another person to approve the transfer of the restricted shares, if the 
requirement is not manifestly unreasonable; or 

(4) Prohibit the transfer of the restricted shares to designated persons or 
classes of persons, if the prohibition is not manifestly unreasonable. 

(e) For purposes of this section, “shares” includes a security convertible into 
or carrying a right to subscribe for or acquire shares. 


History. Law Reviews. 
Acts 1986, ch. 887, § 6.27. Some Whys and Wherefores in Drafting 
Shareholder Agreements (Robert L. McMur- 
Textbooks. 


Tennessee Forms (Robinson, Ramsey and eM statist tebe ketey): 
Harwell), Nos. 5-1101, 5-1102, 5-1110 — 5-1113. 


48-16-209. Expense of issue. 


A corporation may pay the expenses of selling or underwriting its shares, 
and of organizing or reorganizing the corporation, from the consideration 
received for shares. 


History. 
Acts 1986, ch. 887, § 6.28. 
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PART 3 


SUBSEQUENT ACQUISITION OF SHARES BY 
SHAREHOLDERS AND CORPORATION 


48-16-301. Shareholders’ preemptive rights. 


(a) The shareholders of a corporation, solely by virtue of their status as 
such, do not have a preemptive right to acquire the corporation’s unissued 
shares except to the extent the charter so provides. 

(b) A statement included in the charter that “the corporation elects to have 
preemptive rights” (or words of similar import) means that the following 
principles apply except to the extent the charter expressly provides otherwise: 

(1) The shareholders of the corporation have a preemptive right, granted 
on uniform terms and conditions prescribed by the board of directors to 
provide a fair and reasonable opportunity to exercise the right, to acquire 
proportional amounts of the corporation’s unissued shares upon the decision 
of the board of directors to issue them; 

(2) Ashareholder may waive this preemptive right. A waiver evidenced by 
a writing is irrevocable even though it is not supported by consideration; 

(3) There is no preemptive right with respect to: 

(A) Shares issued as compensation to directors, officers, agents, or 
employees of the corporation, its subsidiaries or affiliates; 

(B) Shares issued to satisfy conversion or option rights created to 
provide compensation to directors, officers, agents, or employees of the 
corporation, its subsidiaries or affiliates; 

(C) Shares authorized in the charter that are issued within six (6) 
months from the effective date of incorporation; or 

(D) Shares sold otherwise than for cash; 

(4) Holders of shares of any class without general voting rights but with 
preferential rights to distributions or assets have no preemptive rights with 
respect to shares of any class; 

(5) Holders of shares of any class with general voting rights but without 
preferential rights to distributions or assets have no preemptive rights with 
respect to shares of any class with preferential rights to distributions or 
assets unless the shares with preferential rights are convertible into or carry 
a right to subscribe for or acquire shares without preferential rights; and 

(6) Shares subject to preemptive rights that are not acquired by share- 
holders may be issued to any person for a period of one (1) year after being 
offered to shareholders at a consideration set by the board of directors that 
is not lower than the consideration set for the exercise of preemptive rights. 
An offer at a lower consideration or after the expiration of one (1) year is 
subject to the shareholders’ preemptive rights. 

(c) For purposes of this section, “shares” includes a security convertible into 
or carrying a right to subscribe for or acquire shares. 

(d) This section does not limit or otherwise affect the ability of a corporation 
to grant by contract to one (1) or more of its shareholders the right to acquire 
shares on a preemptive or other priority basis. 


48-16-302 


History. 
Acts 1986, ch. 887, § 6.30; 1989, ch. 451, § 8; 
1994, ch. 776, §§ 16, 17. 
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Textbooks. 
Tennessee Forms (Robinson, Ramsey and 
Harwell), Nos. 5-101, 5-201. 


NOTES TO DECISIONS 


DECISIONS UNDER PRIOR LAW 


Analysis 


1. Injunction. 
2. Estoppel. 


1. Injunction. 

An injunction might issue to restrain issu- 
ance of stock in disregard of the rights of 
stockholders to subscribe pro rata therefor; the 
same rule applies to previously issued shares 
bought in by the corporation as treasury stock. 
Petre v. Bruce, 157 Tenn. 131, 7S.W.2d 438, 1927 
Tenn. LEXIS 57 (1928). 


2. Estoppel. 

Where the course of conduct of the officers 
and directors of a corporation was induced by 
misrepresentation of complainant and lacked 
elements of understanding and intention, such 
persons did not by consenting to the issue of a 
majority of shares of stock to complainant 
stockholder waive an agreement by such stock- 
holder not to acquire a majority of stock in the 


corporation or to acquire control thereof, and 
complainant could not maintain a suit in equity 
to cancel an issue of stock to individual share- 
holders on the ground that under the bylaws 
and statute complainant was entitled to a pro 
rata share of such new issue. Heylandt Sales 
Co. v. Welding Gas Prods. Co., 180 Tenn. 437, 
175 S.W.2d 557, 1948 Tenn. LEXIS 14 (1943). 

Complainant stockholder who agreed not to 
acquire a majority of stock in a corporation or to 
secure control thereof but who acquired control 
of such corporation in violation of the agree- 
ment was precluded by the doctrine of unclean 
hands and estoppel by waiver from maintain- 
ing a suit in equity to cancel a new issue of 
stock to individual shareholders based on 
ground that complainant had been denied the 
right of participation in such issue in violation 
of a right reserved by the bylaws and statute. 
Heylandt Sales Co. v. Welding Gas Prods. Co., 
180 Tenn. 437, 175 S.W.2d 557, 1943 Tenn. 
LEXIS 14 (1943). 


48-16-302. Corporation’s acquisition of its own shares. 


(a)(1) A corporation may acquire its own shares and shares so acquired 
constitute authorized but unissued shares. 
(2) Shares of a class or a series, the preferences, limitations and relative 


rights of which were determined by the board of directors pursuant to 

§ 48-16-102, that are acquired by the corporation shall constitute autho- 

rized but unissued shares having the same preferences, limitations and 

relative rights as the shares so acquired; provided, that, if the charter so 
provides, such authorized but unissued shares may instead constitute or be 
included in a class of shares with respect to which the board may again 

determine the preferences, limitations and relative rights under § 48-16- 

102. 

(b) If the charter prohibits the reissue of acquired shares, the number of 
authorized shares is reduced by the number of shares acquired, effective upon 
amendment of the charter. 

(c) The board of directors may adopt articles of amendment that are 
required by subsection (b) without shareholder action, and deliver them to the 
secretary of state for filing. The articles must set forth: 

(1) The name of the corporation; 

(2) The reduction in the number of authorized shares, itemized by class 
and series; and 

(3) The total number of authorized shares, itemized by class and series, 
remaining after reduction of the shares. 
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History. — Textbooks. 
Acts 1986, ch. 887, § 6.31; 1994, ch. 776, Tennessee Forms (Robinson, Ramsey and 
§ 18. Harwell), No. 5-704. 
PART 4 
DISTRIBUTIONS 


48-16-401. Distributions to shareholders. 


(a) A board of directors may authorize and the corporation may make 
distributions to its shareholders subject to restriction by the charter and the 
limitation in subsection (c). 

(b) If the board of directors does not fix the record date for determining 
shareholders entitled to a distribution (other than one involving a repurchase 
or reacquisition of shares), it is the date the board of directors authorizes the 
distribution. 

(c) No distribution may be made if, after giving it effect: 

(1) The corporation would not be able to pay its debts as they become due 
in the usual course of business; or 

(2) The corporation’s total assets would be less than the sum of its total 
liabilities plus (unless the charter permits otherwise) the amount that would 
be needed, if the corporation were to be dissolved at the time of the 
distribution, to satisfy the preferential rights upon dissolution of sharehold- 
ers whose preferential rights are superior to those receiving the distribution. 
(d) The board of directors may base a determination that a distribution is 

not prohibited under subsection (c) either on financial statements prepared on 
the basis of accounting practices and principles that are reasonable in the 
circumstances or on a fair valuation or other method that is reasonable in the 
circumstances. 

(e) Except as provided in subsection (g), the effect of a distribution under 
subsection (c) is measured: 

(1) In the case of distribution by purchase, redemption, or other acquisi- 
tion of the corporation’s shares, as of the earlier of: 

(A) The date money or other property is transferred or debt incurred by 
the corporation; or 

(B) The date the shareholder ceases to be a shareholder with respect to 
the acquired shares; 

(2) In the case of any other distribution of indebtedness or distribution 
through the incurrence of indebtedness, as of the date the indebtedness is 
distributed or incurred. In a case in which the incurrence of indebtedness is 
the granting of a mortgage, security interest, lien, or other encumbrance of 
the corporation’s assets, the indebtedness shall be deemed to be incurred on 
the date of the execution and delivery of the security instrument granting 
such mortgage, security interest, lien, or other encumbrance; and 

(3) In all other cases, as of: 

(A) The date the distribution is authorized if the payment occurs within 
four (4) months after the date of authorization; or 

(B) The date the payment is made if it occurs more than four (4) months 
after the date of authorization. 
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(f) A corporation’s indebtedness to a shareholder incurred by reason of a 
distribution made in accordance with this section is at parity with the 
corporation’s indebtedness to its general, unsecured creditors except to the 
extent subordinated by agreement. . 

(g) Indebtedness of a corporation, including indebtedness issued as a 
distribution, is not considered a liability for purposes of determinations under 
subsection (c) if its terms provide that payment of principal and interest are to 
be made only if and to the extent that payment of a distribution to sharehold- 
ers could then be made under this section. If the indebtedness referred to in the 
preceding sentence is issued as a distribution, each payment of principal or 
interest is treated as a distribution, the effect of which is measured on the date 


the payment is actually made. 


History. 
Acts 1986, ch. 887, § 6.40; 1989, ch. 451, § 9; 
1994, ch. 776, §§ 19, 20. 


Textbooks. 
Tennessee Forms (Robinson, Ramsey and 
Harwell), Nos. 5-1114, 5-1202. 


NOTES TO DECISIONS 


DECISIONS UNDER PRIOR LAW 


Analysis 
1. Dividends. 
2. —Action of Directors. 
3. —Persons Entitled. 
4. —Effect. 
5. —Notes. 
6. —Application to Debt. 
7. —Interest. 
1. Dividends. 


For cases, under prior statutes, discussing 
the particular funds from which dividends 
could be paid, see Titus v. Piggly Wiggly Corp., 
2 Tenn. App. 184, — S.W. —, 1925 Tenn. App. 
LEXIS 101 (Tenn. Ct. App. 1925); Trenton Cot- 
ton Oil Co. v. McCanless, 190 Tenn. 219, 229 
S.W.2d 143, 1950 Tenn. LEXIS 442 (1950); 
Brooks Equip. & Mfg. Co. v. United States, 95 F. 
Supp. 247, 1951 U.S. Ct. Cl. LEXIS 9 (Ct. Cl. 
1951). 


2. —Action of Directors. 

Withdrawal of surplus net profits without 
action of the directors, where there were but 
two stockholders who were the officers, was not 
unlawful. Chattanooga Sav. Bank v. Brewer, 9 
F.2d 982, 1925 U.S. Dist. LEXIS 1400 (1925), 
affd, 17 F.2d 79, 1927 U.S. App. LEXIS 2909 
(1927), affd, Chattanooga Sav. Bank v. Brewer, 
17 F.2d 79, 1927 U.S. App. LEXIS 2909 (1927), 
cert. denied, Chattanooga Sav. Bank v. Brewer, 
274 U.S. 751, 47S. Ct. 764, 71 L. Ed. 1332, 1927 
U.S. LEXIS 198 (1927). 


3. —Persons Entitled. 

A dividend on particular shares belonged to 
the person who owned the shares on date of its 
declaration, which segregated the dividend 


from the general assets, as between vendor and 
vendee of the shares. Wallin v. Johnson City 
Lumber & Mfg. Co., 186 Tenn. 124, 188 S.W. 
577, 1916 Tenn. LEXIS 106, L.R.A. (n.s.) 
1917B323 (1916). 

A dividend on particular shares belonged to 
the person who owned the shares on date of its 
declaration notwithstanding the fact that the 
resolution of declaration provided that pay- 
ment to stockholders should be at a later date 
on order of the directory. Wallin v. Johnson City 
Lumber & Mfg. Co., 1386 Tenn. 124, 188 S.W. 
577, 1916 Tenn. LEXIS 106, L.R.A. (n.s.) 
1917B323 (1916). 

Where there was a binding contract to sell 
shares, payment of purchase price deferred, 
and there was a dividend declared between the 
time of the making of the contract and the 
delivery of the certificate, the dividend be- 
longed in equity to the purchaser. Thompson v. 
Exchange Bldg. Co., 157 Tenn. 275, 8 S.W.2d 
489, 1928 Tenn. LEXIS 191, 60 A.L.R. 693 
(1928). 

Where an option to purchase shares of stock 
was given, and before the option was exercised 
a dividend was declared, it went to the person 
granting the option. Thompson v. Exchange 
Bldg. Co., 157 Tenn. 275, 8 S.W.2d 489, 1928 
Tenn. LEXIS 191, 60 A.L.R. 693 (1928). 

In the absence of agreement to the contrary, a 
pledge of shares as collateral security carried 
with it the right to receive dividends after- 
wards declared to be applied to the secured 
debt. Payne v. Fowler, 12 Tenn. App. 449, — 
S.W.2d —, 1930 Tenn. App. LEXIS 87 (Tenn. Ct. 
App. 1930). 


4. —Effect. 
The declaration of a dividend had the effect to 
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appropriate to the stockholders the amount 
required to pay it, the stockholders having the 
right to recover against the corporation as 
debtor. Wallin v. Johnson City Lumber & Mfg. 
Co., 186 Tenn. 124, 188 S.W. 577, 1916 Tenn. 
LEXIS 106, L.R.A. (n.s.) 1917B323 (1916). 


5. —Notes. 

Ajudgment on notes executed by an insolvent 
corporation for unearned dividends was a valid 
claim, though the notes were executed in viola- 
tion of law. Alabama Marble & Stone Co. v. 
Chattanooga Marble & Stone Co., 37 S.W. 1004, 
1896 Tenn. Ch. App. LEXIS 44 (1896). 

Notes executed by an insolvent corporation 
for unearned dividends in violation of law were 
not enforceable by transferees who took same 
before maturity and without notice, but as 
collateral security for a past-due debt. Alabama 
Marble & Stone Co. v. Chattanooga Marble & 
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Stone Co., 37 S.W. 1004, 1896 Tenn. Ch. App. 
LEXIS 44 (1896). 


6. —Application to Debt. 

A corporation could not apply the stockhold- 
er’s dividend to the payment of a demand it 
held against a partnership of which the stock- 
holder was a member. American Nat'l Bank v. 
Nashville Warehouse & Elevator Co., 36 S.W. 
960, 1896 Tenn. Ch. App. LEXIS 21 (1896). 


7. —Interest. 

Where a corporation had been enjoined from 
collecting dividends due to its stockholders, 
which injunction was afterwards dissolved, a 
stockholder could recover thereon simple inter- 
est at legal rate from the time the dividend was 
declared, pending the injunction. Heck v. Bulk- 
ley, 3 Shannon’s Cases 291, 1 S.W. 612, 1886 
Tenn. LEXIS 167 (1886). 
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PART 1 
MEETINGS , 


48-17-101. Annual meeting. 


(a) Unless directors are elected by written consent in lieu of an annual 
meeting as permitted by § 48-17-104, a corporation shall hold a meeting of 
shareholders annually at a time stated in, or fixed in accordance with, the 
bylaws. 

(b) Annual shareholders’ meetings may be held in or out of this state at the 
place stated in or fixed in accordance with the bylaws. If no place is stated in 
or fixed in accordance with the bylaws, annual meetings shall be held at the 
corporation’s principal office. 

(c) The failure to hold an annual meeting at the time stated in or fixed in 
accordance with a corporation’s bylaws does not affect the validity of any 
corporate action. 


History. Nonprofit corporations, members and mem- 
Acts 1986, ch. 887, § 7.01; 2012, ch. 1051, _ berships, title 48, ch. 56. — 


Se : 
Law Reviews. 


Cross-References. A Theory of Shareholder Activism and its 


Applicability of business corporation law, Place in Corporate Law, 82 Tenn. L. Rev. 791 
title 48, chs. 11-27, to corporations existing on 9015), 


January 1, 1988, title 48, ch. 27. 


48-17-102. Special meeting. 


(a) A corporation shall hold a special meeting of shareholders: 

(1) On call of its board of directors or the person or persons authorized to 
do so by the charter or bylaws; or 

(2) Unless the charter otherwise provides, if the holders of at least ten 
percent (10%) of all the votes entitled to be cast on any issue proposed to be 
considered at the proposed special meeting sign, date, and deliver to the 
corporation’s secretary one (1) or more written demands for the meeting 
describing the purpose or purposes for which it is to be held. 

(b) If not otherwise fixed under § 48-17-1038 or § 48-17-107, the record date 
for determining shareholders entitled to demand a special meeting is the date 
the first shareholder signs the demand. 

(c) Special shareholders’ meetings may be held in or out of this state at the 
place stated in or fixed in accordance with the bylaws. If no place is stated or 
fixed in accordance with the bylaws, special meetings shall be held at the 
corporation’s principal office. 

(d) Only business within the purpose or purposes described in the meeting 
notice required by § 48-17-105(c) may be conducted at a special shareholders’ 
meeting. 


History. 
Acts 1986, ch. 887, § 7.02; 1989, ch. 451, 
§ 10. 
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48-17-103. Court-ordered meeting. 


(a) A court of record having equity jurisdiction in the county where a 
corporation’s principal office (or, if none in this state, its registered office) is 
located may summarily order a meeting to be held on application of: 

(1) Any shareholder of the corporation entitled to participate in an annual 
meeting, if an annual meeting was not held within the earlier of six (6) 
months after the end of the corporation’s fiscal year or fifteen (15) months 
after its last annual meeting; or 

(2) Ashareholder who signed a demand for a special meeting valid under 
§ 48-17-102, if: 

(A) Notice of the special meeting was not given within one (1) month 
after the date the demand was delivered to the corporation’s secretary; or 
(B) The special meeting was not held in accordance with the notice. 

(b) The court may fix the time and place of the meeting, determine the 
shares entitled to participate in the meeting, specify a record date for 
determining shareholders entitled to notice of and vote at the meeting, 
prescribe the form and content of the meeting notice, fix the quorum required 
for specific matters to be considered at the meeting (or direct that the votes 
represented at the meeting constitute a quorum for action on those matters) 
and enter other orders necessary to accomplish the purpose or purposes of the 
meeting. | 


History. 
Acts 1986, ch. 887, § 7.03; 1987, ch. 273, 
§ 31. 


48-17-104. Action without meeting. 


(a) Action required or permitted by chapters 11-27 of this title to be taken at 
a shareholders’ meeting may be taken without a meeting. If all shareholders 
entitled to vote on the action consent to taking such action without a meeting, 
the affirmative vote of the number of shares that would be necessary to 
authorize or take such action at a meeting is the act of the shareholders. The 
action must be evidenced by one (1) or more written consents describing the 
action taken, signed by each shareholder entitled to vote on the action in one 
(1) or more counterparts, indicating each signing shareholder’s vote or absten- 
tion on the action, and delivered to the corporation for inclusion in the minutes 
or filing with the corporate records. 

(b) The charter may provide that any action required or permitted by 
chapters 11-27 of this title to be taken at a shareholders’ meeting may be taken 
without a meeting, and without prior notice, if consents in writing setting forth 
the action so taken are signed by the holders of outstanding shares having not 
less than the minimum number of votes that would be required to authorize or 
take the action at a meeting at which all shares entitled to vote on the action 
were present and voted. The written consent shall bear the date of signature 
of the shareholder who signs the consent and be delivered to the corporation for 
inclusion in the minutes or filing with the corporate records. 

(c) If not otherwise determined under § 48-17-103 or § 48-17-107, the 
record date for determining shareholders entitled to take action without a 
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meeting is the date the first shareholder signs the consent under subsection 
(a). 

(d) Aconsent signed under this section has the effect of a meeting vote and 
may be described as such in any document. Unless the charter, bylaws or a 
resolution of the board of directors provides for a reasonable delay to permit 
tabulation of written consents, the action taken by written consent shall be 
effective when written consents signed by sufficient shareholders to take the 
action are delivered to the corporation. 

(e) If chapters 11-27 of this title or the charter requires that notice of 
proposed action be given to nonvoting shareholders and the action is to be 
taken by consent of the voting shareholders, then the corporation must give its 
nonvoting shareholders written notice of the proposed action at least ten (10) 
days before the action is taken. The notice must contain or be accompanied by 
the same material that under chapters 11-27 of this title would have been 
required to be sent to nonvoting shareholders in a notice of meeting at which 
the proposed action would have been submitted to the shareholders for action. 

(f)(1) If action is taken by less than unanimous written consent of the voting 

shareholders, the corporation must give its nonconsenting voting sharehold- 

ers written notice of the action not more than ten (10) days after: 
(A) Written consents sufficient to take the action have been delivered to 
the corporation; or 
(B) Such later date that tabulation of consents is completed pursuant to 

an authorization under subsection (d). 

(2) The notice must reasonably describe the action taken and contain or 
be accompanied by the same material that chapters 11-27 of this title would 
require to be sent to voting shareholders in a notice of a meeting at which the 
action would have been submitted to the shareholders for action. 

(g) The notice requirements in subsections (e) and (f) shall not delay the 
effectiveness of actions taken by written consent, and a failure to comply with 
such notice requirements shall not invalidate actions taken by written consent; 
provided, that this subsection (g) shall not be deemed to limit judicial power to 
fashion any appropriate remedy in favor of a shareholder adversely affected by 
a failure to give such notice within the required time period. 

(h) An electronic transmission may be used to consent to an action, if the 
electronic transmission contains or is accompanied by information from which 
the corporation can determine the date on which the electronic transmission 
was signed and that the electronic transmission was authorized by the 
shareholder, the shareholder’s agent or the shareholder’s attorney-in-fact. 
(i) Delivery of a written consent to the corporation under this section is 
delivery to the corporation’s registered agent at its registered office (or to a 
designated mailing address such as a post office box if the United States postal 
service does not deliver to the registered agent’s registered office) or to the 
secretary of the corporation at its principal office (or to a designated mailing 
address such as a post office box if the United States postal service does not 
deliver to the corporation’s principal office). 


History. Textbooks. 
Acts 1986, ch. 887, § 7.04; 2012, ch. 1051, Tennessee Forms (Robinson, Ramsey and 
§ 24; 2015, ch. 60, § 1. Harwell), Nos. 5-707, 5-902. 
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48-17-105. Notice of meeting. 


(a) A corporation shall notify shareholders of the date, time, and place of 
each annual and special shareholders’ meeting no fewer than ten (10) days nor 
more than two (2) months before the meeting date. Unless chapters 11-27 of 
this title or the charter requires otherwise, the corporation is required to give 
notice only to shareholders entitled to vote at the meeting. 

(b) Unless chapters 11-27 of this title or the charter requires otherwise, 
notice of an annual meeting need not include a description of the purpose or 
purposes for which the meeting is called. 

(c) Notice of a special meeting must include a description of the purpose or 
purposes for which the meeting is called. 

(d) If not otherwise fixed under § 48-17-1083 or § 48-17-107, the record date 
for determining shareholders entitled to notice of and to vote at an annual or 
special shareholders’ meeting is the close of business on the day before the first 
notice is mailed or otherwise dispatched to shareholders. 

(e) Unless the bylaws require otherwise, if an annual or special sharehold- 
ers’ meeting is adjourned to a different date, time, or place, notice need not be 
given of the new date, time, or place if the new date, time, or place is 
announced at the meeting before adjournment. If a new record date for the 
adjourned meeting is or must be fixed under § 48-17-107, however, notice of 
the adjourned meeting must be given under this section to persons who are 
shareholders as of the new record date. 

(f) A certificate of the secretary or other person giving the notice, or of a 
transfer agent of the corporation, that the notice required by this section has 
been given shall, in the absence of fraud, be prima facie evidence of the facts 
stated therein. 


History. Textbooks. 
Acts 1986, ch. 887, § 7.05; 1994, ch. 776, Tennessee Forms (Robinson, Ramsey and 
§A21) Harwell), Nos. 5-811, 5-1107, 5-1108. 


48-17-106. Waiver of notice. 


(a) A shareholder may waive any notice required by chapters 11-27 of this 
title, the charter, or bylaws before or after the date and time stated in the 
notice. The waiver must be in writing, be signed by the shareholder entitled to 
the notice, and be delivered to the corporation for inclusion in the minutes or 
filing with the corporate records. 

(b) A shareholder’s attendance at a meeting: 

(1) Waives objection to lack of notice or defective notice of the meeting, 
unless the shareholder at the beginning of the meeting (or promptly upon 
the shareholder’s arrival) objects to holding the meeting or transacting 
business at the meeting; and 

(2) Waives objection to consideration of a particular matter at the meeting 
that is not within the purpose or purposes described in the meeting notice, 
unless the shareholder objects to considering the matter when it is pre- 
sented. 
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History. 
Acts 1986, ch. 887, § 7.06. 


Textbooks. 
Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 5-1302. 


48-17-107. Record date. 


(a) The bylaws may fix or provide the manner of fixing the record date for 
one (1) or more voting groups in order to determine the shareholders entitled 
to notice of a shareholders’ meeting, to demand a special meeting, to vote, or to 
take any other action. If the bylaws do not fix or provide for fixing a record date, 
the board of directors of the corporation may fix a future date as the record 
date. 

(b) Arecord date fixed under this section may not be more than seventy (70) 
days before the meeting or action requiring a determination of shareholders. 

(c) A determination of shareholders entitled to notice of or vote at a 
shareholders’ meeting is effective for any adjournment of the meeting unless 
the board of directors fixes a new record date, which it must do if the meeting 
is adjourned to a date more than four (4) months after the date fixed for the 
original meeting. 

(d) Ifa court orders a meeting adjourned to a date more than four (4) months 
after the date fixed for the original meeting, it may provide that the original 
record date continues in effect or it may fix a new record date. 


History. 
Acts 1986, ch. 887, § 7.07. 


48-17-108. Waiver or approval by fiduciaries. 


Each fiduciary, including such acting as executor, administrator, guardian, 
committee, agent, or trustee, who is a shareholder of record, whether the 
corporation issuing such shares is foreign or domestic, may waive notice. or 
lapse of time pursuant to § 48-17-106 and may consent to the taking of any 
corporate action pursuant to § 48-17-104. 


History. 
Acts 1986, ch. 887, § 7.08. 


48-17-109. Shareholder meetings through special communication. 


Unless the charter or bylaws provide otherwise, the corporation may permit 
any or all shareholders to participate in a regular or special meeting by, or 
conduct the meeting through the use of, any means of communication by which 
all shareholders participating may simultaneously hear each other during the 
meeting. A shareholder who participates in a meeting by this means is deemed 
to be present in person at the meeting. 


History. 
Acts 1994, ch. 776, § 22. 
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48-17-110. Conduct of the meeting. 


(a) At each meeting of shareholders, a chair shall preside. The chair shall be 
appointed as provided in the bylaws or, in the absence of such provision, by the 
board. 

(b) The chair, unless the charter or bylaws provide otherwise, shall deter- 
mine the order of business and shall have the authority to establish rules for 
the conduct of the meeting. 

(c) Any rules adopted for, and the conduct of, the meeting shall be fair to 
shareholders. 

(d) The chair of the meeting shall announce at the meeting when the polls 
close for each matter voted upon. If no announcement is made, the polls shall 
be deemed to have closed upon the final adjournment of the meeting. After the 
polls close, no ballots, proxies or votes nor any revocations or changes thereto 
may be accepted. 


History. 
Acts 2012, ch. 1051, § 27. 


PART 2 
VOTING 


48-17-201. Shareholders’ list for meeting. 


(a) After fixing a record date for a meeting, a corporation shall prepare an 
alphabetical list of the names of all its shareholders who are entitled to notice 
of a shareholders’ meeting. The list must be arranged by voting group (and 
within each voting group by class or series of shares) and show the address of 
and number of shares held by each shareholder, in each case as reflected in the 
records of the corporation. 

(b) The shareholders’ list must be available for inspection by any share- 
holder, beginning two (2) business days after notice of the meeting is given for 
which the list was prepared and continuing through the meeting, at the 
corporation’s principal office or at a place identified in the meeting notice in the 
city where the meeting will be held. A shareholder, or the shareholder’s agent 
or attorney, is entitled on written demand to inspect and, subject to the 
requirements of § 48-26-102(c), to copy the list, during regular business hours 
and at such shareholder’s or agent’s expense, during the period it is available 
for inspection. 

(c) The corporation shall make the shareholders’ list available at the 
meeting, and any shareholder, or the shareholder’s agent or attorney, is 
entitled to inspect the list at any time during the meeting or any adjournment. 
If the right to vote at any meeting is challenged, the person presiding may rely 
on such list as evidence of the right of the person challenged to vote at such 
meeting. 

(d) If the corporation refuses to allow a shareholder, the shareholder’s 
agent, or attorney to inspect the shareholders’ list before or at the meeting (or 
copy the list as permitted by subsection (b)), a court of record having equity 
jurisdiction in the county where a corporation’s principal office (or, if none in 
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this state, its registered office) is located, on application of the shareholder, 
may summarily order the inspection or copying at the corporation’s expense 
and may postpone the meeting for which the list was prepared nial the 
inspection or copying is complete. 

(e) Refusal or failure to prepare or make available the shareholders’ list 
does not affect the validity of action taken at the meeting. 


History. 
Acts 1986, ch. 887, § 7.20; 1994, ch. 776, 
$23: 


48-17-202. Voting entitlement of shares. 


(a) Except as provided in subsections (b) and (c) or unless the charter 
provides otherwise, each outstanding share, regardless of class, is entitled to 
one (1) vote on each matter voted on at a shareholders’ meeting. Except as 
provided in subsection (f), only shares are entitled to vote. 

(b) Absent special circumstances, the shares of a corporation are not 
entitled to vote if they are owned, directly or indirectly, by a second corpora- 
tion, domestic or foreign, and the first corporation owns, directly or indirectly, 
a majority of the shares entitled to vote for directors of the second corporation, 
and no such shares shall be counted in determining the total number of 
outstanding shares of the corporation at any given time. 

(c) Subsection (b) does not limit the power of a corporation to vote any 
shares, including its own shares, held by it in a fiduciary capacity. 

(d) Redeemable shares are not entitled to vote after notice of redemption is 
mailed to the holders and a sum sufficient to redeem the shares has been 
deposited with a bank, trust company, or other financial institution under an 
irrevocable obligation to pay the holders the redemption price on surrender of 
the shares, and no such shares shall be counted in determining the total 
number of outstanding shares of the corporation at any given time. 

(e) Shares standing in the name of another corporation, domestic or foreign, 
may be voted by such officer, agent, or proxy as the bylaws of such corporation 
may prescribe or, in the absence of a bylaw provision, as the board of directors 
of such corporation may determine. The corporation whose shares are being 
voted may rely on the representations of such officer, agent, or proxy as to the 
authority unless such authority is questioned. 

(f) A corporation may in its charter confer upon the holders of any bonds, 
debentures or other debt obligations the power to vote in respect of its 
corporate affairs and management of the corporation to the extent and in the 
manner provided in the charter and may confer upon such holders of bonds, 
debentures or other debt obligations the same right of inspection of its books, 
accounts and other records, and also any other rights, which the shareholders 
of the corporation have or may have by reason of chapters 11-27 of this title or 
of its charter. If and to the extent the charter so provides, such holders shall be 
deemed to be shareholders, and their bonds, debentures or other debt obliga- 
tions shall be deemed to be shares of stock, for the purpose of any provision of 
this title which requires the vote of shareholders as a prerequisite to any 
corporate action, and the charter may divest the holders of shares of capital 
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stock, in whole or in part, of their right to vote on any corporate matter 
whatsoever, except as set forth in § 48-20-104. 


History. 
Acts 1986, ch. 887, § 7.21; 1994, ch. 776, 
8§ 24, 25. 


NOTES TO DECISIONS 


DECISIONS UNDER PRIOR LAW 


Analysis 


1. Denial of Right to Vote. 
2. Shares of Subsidiary. 


1. Denial of Right to Vote. 

An injunction would issue to restrain a direc- 
tor from denying one the right to vote the 
stockholder’s share of stock which had not been 
transferred on the books because of an invalid 
bylaw which undertook to deny transfer right. 
Petre v. Bruce, 157 Tenn. 131, 7 S.W.2d 43, 1927 
Tenn. LEXIS 57 (1928). 


48-17-203. Proxies. 


2. Shares of Subsidiary. 

Where a parent corporation owned the ma- 
jority common stock of a subsidiary, and five of 
the directors of the parent corporation com- 
prised five of the six directors of the subsidiary, 
the parent corporation, through its directors, 
was entitled to vote the stock of the subsidiary, 
as the corporate owner thereof and to elect the 
board of directors of the subsidiary. State ex rel. 
Washington Industries, Inc. v. Shacklett, 512 
S.W.2d 284, 1974 Tenn. LEXIS 483 (Tenn. 
1974). 


(a) Ashareholder may vote such shareholder’s shares in person or by proxy. 
(b) Without limiting the manner in which a shareholder may authorize 
another person or persons to act for the shareholder as proxy pursuant to this 
section, the following shall constitute a valid means by which a shareholder 


may grant such authority: 


(1) A shareholder may execute a writing authorizing another person or 


persons to act for the shareholder as proxy. Execution may be accomplished 
by the shareholder personally signing such writing or by an attorney-in-fact 
in the case of an individual shareholder or by an authorized officer, director, 
employee, agent or attorney-in-fact in the case of any other shareholder 
signing such writing or causing the shareholder’s signature to be affixed to 
such writing by any reasonable means, including, but not limited to, 
facsimile signature; 

(2) Ashareholder may authorize another person or persons to act for the 
shareholder as proxy by transmitting or authorizing the transmission of a 
telegram, cablegram, or electronic transmission to the person who will be the 
holder of the proxy or to a proxy solicitation firm, proxy support service 
organization or like agent duly authorized by the person who will be the 
holder of the proxy to receive such transmission; provided, that any such 
telegram, cablegram, or electronic transmission shall either set forth or be 
submitted with information from which it can be determined that the 
telegram, cablegram, or electronic transmission was authorized by the 
shareholder. If it is determined that such telegrams, cablegrams, or elec- 
tronic transmissions are valid, the inspectors or, if there are no inspectors, 
such other persons making such determination shall specify the information 
upon which they relied; 

(3) Any copy, electronic transmission or other reliable reproduction of 
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such writing or transmission may be substituted or used in lieu of the 

original writing or transmission for any and all purposes for which the 

original writing or transmission could be used; provided, that such copy, 
electronic transmission or other reproduction shall be a complete reproduc- 
tion of the entire original writing or transmission. 

(c) An appointment of a proxy is effective when received by the secretary or 
other officer or agent authorized to tabulate votes. An appointment is valid for 
eleven (11) months unless another period is seit loco provided in the appoint- 
ment form. 

(d) An appointment of a proxy is revocable by the shareholder unless the 
appointment form conspicuously states that it is irrevocable and the appoint- 
ment is coupled with an interest. Appointments coupled with an interest 
include the appointment of: 

(1) A pledgee; 

(2) A person who purchased or agreed to purchase the shares; 

(3) A creditor of the corporation who extended it credit under terms 
requiring the appointment; 

(4) An employee of the corporation whose employment contract requires 
the appointment; or 

(5) A party to a voting agreement created under § 48-17-302. 

(e) In the case of a proxy not made irrevocable under subsection (d), the 
death or incapacity of the shareholder appointing a proxy does not affect the 
right of the corporation to accept the proxy’s authority unless notice of the 
death or incapacity is received by the secretary or other officer or agent 
authorized to tabulate votes before the proxy exercises the proxy’s authority 
under the appointment. 

(f) An appointment made irrevocable under subsection (d) becomes revo- 
cable when the interest with which it is coupled is extinguished. 

(g) A transferee for value of shares subject to an irrevocable appointment 
may revoke the appointment if the transferee did not know of its existence 
when such transferee acquired the shares and the existence of the irrevocable 
appointment was not noted conspicuously on the certificate representing the 
shares or on the information statement for shares without certificates. 

(h) Subject to § 48-17-205 and to any express limitation on the proxy’s 
authority appearing on the face of the appointment form, a corporation is 
entitled to accept the proxy’s vote or other action as that of the shareholder 
making the appointment. 

(i) Each fiduciary, including such acting as executor, administrator, guard- 
ian, committee, agent, or trustee, owning shares registered in such person’s 
name as fiduciary, or in the name of another for the convenience of the 
fiduciary, whether the corporation issuing such shares is foreign or domestic, 
may, in addition to exercising the voting rights vested in such fiduciary, execute 
and deliver, or cause to be executed and delivered, a proxy or proxies in 
accordance with this section to others for the voting of such shares, but subject 
always to the following limitations: 

(1) If there are two (2) or more fiduciaries acting, the proxy shall be 
executed by, and voting instructions shall be issued by, agreement of all 
fiduciaries or a majority of them, and in the event of failure to obtain a 
majority, each of the fiduciaries shall vote the number of shares held by the 
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fiduciaries divided by the number of fiduciaries; and 

(2) In the event the rights, manner or method of voting or the purpose to 
be accomplished is fixed by the instrument or instruments appointing the 
fiduciaries, the directions therein shall govern. 


History. 

Acts 1986, ch. 887, § 7.22; 1994, ch. 776, 
8§ 26, 27; 1998, ch. 578, § 1; 2012, ch. 1051, 
8§ 25, 26. 


Textbooks. 
Tennessee Forms (Robinson, Ramsey and 
Harwell), Nos. 5-1104 — 5-1106. 


Law Reviews. 

Judicial Review of Defensive Tactics in Proxy 
Contests: When Is Using a Rights Plan Right? 
(Randall S. Thomas), 46 Vand. L. Rev. 503 
(1993). 


NOTES TO DECISIONS 


Analysis 


. Revocation of Proxy Appointment. 
—“Coupled with an Interest.” 
—Conspicuous Statement of Irrevocability. 


m One 


. Revocation of Proxy Appointment. 

If a proxy appointment is revocable, the 
shareholder can revoke the proxy simply by 
voting the stock itself; the shareholder’s vote, 
not the proxy’s vote, counts. In re John Hicks 
Chrysler-Plymouth, Inc., 152 B.R. 503, 1992 
Bankr. LEXIS 2293 (Bankr. E.D. Tenn. 1992). 


- —“*Coupled with an Interest.” 
“Coupled with an interest” basically means 


that the proxy has an interest in the stock that 
justifies the proxy in voting the stock for its own 
benefit and against the shareholder’s interest. 
In re John Hicks Chrysler-Plymouth, Inc., 152 
B.R. 503, 1992 Bankr. LEXIS 2293 (Bankr. E.D. 
Tenn. 1992). 


3. —Conspicuous Statement of Irrevoca- 
bility. 

Security agreement did not in any way make 
proxy appointment conspicuous. In re John 
Hicks Chrysler-Plymouth, Inc., 152 B.R. 503, 
1992 Bankr. LEXIS 2293 (Bankr. E.D. Tenn. 
1992). 


48-17-204. Shares held by nominees. 


(a) Acorporation may establish a procedure by which the beneficial owner of 
shares that are registered in the name of a nominee is recognized by the 
corporation as the shareholder. The extent of this recognition may be deter- 


mined in the procedure. 
(b) The procedure may set forth: 


(1) The types of nominees to which it applies; 
(2) The rights or privileges that the corporation recognizes in a beneficial 


owner; 


(3) The manner in which the procedure is selected by the nominee; 

(4) The information that must be provided when the procedure is selected; 
(5) The period for which selection of the procedure is effective; and 

(6) Other aspects of the rights and duties created. 


History. 
Acts 1986, ch. 887, § 7.23. 


48-17-205. Corporation’s acceptance of votes. 


(a) If the name signed on a vote, consent, waiver, or proxy appointment 
corresponds to the name of a shareholder, the corporation if acting in good faith 
is entitled to accept the vote, consent, waiver, or proxy appointment and give 
it effect as the act of the shareholder. 
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(b) If the name signed on a vote, consent, waiver, or proxy appointment does 
not correspond to the name of its shareholder, the corporation if acting in good 
faith is nevertheless entitled to accept the vote, consent, waiver, or proxy 
appointment and give it effect as the act of the shareholder if: : 

(1) The shareholder is an entity and the name signed purports to be that 
of an officer or agent of the entity; 

(2) The name signed purports to be that of an administrator, executor, 
guardian, or conservator representing the shareholder and, if the corpora- 
tion requests, evidence of fiduciary status acceptable to the corporation has 
been presented with respect to the vote, consent, waiver, or proxy 
appointment; 

(3) The name signed purports to be that of a receiver or trustee in 
bankruptcy of the shareholder and, if the corporation requests, evidence of 
this status acceptable to the corporation has been presented with respect to 
the vote, consent, waiver, or proxy appointment; 

(4) The name signed purports to be that of a pledgee, beneficial owner, or 
attorney-in-fact of the shareholder and, if the corporation requests, evidence 
acceptable to the corporation of the signatory’s authority to sign for the 
shareholder has been presented with respect to the vote, consent, waiver, or 
proxy appointment; or 

(5) Two (2) or more persons are the shareholder as cotenants or fiduciaries 
and the name signed purports to be the name of at least one (1) of the 
co-owners and the person signing appears to be acting on behalf of all the 
co-owners. 

(c) The corporation is entitled to reject a vote, consent, waiver, or proxy 
appointment if the secretary or other officer or agent authorized to tabulate 
votes, acting in good faith, has reasonable basis for doubt about the validity of 
the signature on it or about the signatory’s authority to sign for the share- 
holder. 

(d) The corporation and its officer or agent who accepts or rejects a vote, 
consent, waiver, or proxy appointment in good faith and in accordance with the 
standards of this section are not liable in damages to the shareholder for the 
consequences of the acceptance or rejection. 

(e) Corporate action based on the acceptance or rejection of a vote, consent, 
waiver, or proxy appointment under this section is valid unless a court of 
competent jurisdiction determines otherwise. 


History. 
Acts 1986, ch. 887, § 7.24. 


48-17-206. Quorum and voting requirements for voting groups. 


(a) Shares entitled to vote as a separate voting group may take action on a 
matter at a meeting only if a quorum of those shares exists with respect to that 
matter. Unless the charter or chapters 11-27 of this title provide otherwise, a 
majority of the votes entitled to be cast on the matter by the voting group 
constitutes a quorum of that voting group for action on that matter. If a 
quorum of the shares entitled to vote as a voting group shall fail to be obtained 
at any meeting, the chair of the meeting or the holders of a majority of the 
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shares of such voting group who are present, in person or by proxy, may 
adjourn the meeting to another place, date or time and no notice of such place, 
date or time need be given except as required in § 48-17-105(e). 

(b) Once a share is represented for any purpose at a meeting, it is deemed 
present for quorum purposes for the remainder of the meeting and for any 
adjournment of that meeting unless a new record date is or must be set for that 
adjourned meeting. 

(c) If a quorum exists, action on a matter (other than the election of 
directors) by a voting group is approved if the votes cast within the voting 
group favoring the action exceed the votes cast opposing the action, unless the 
charter or chapters 11-27 of this title requires a greater number of affirmative 
votes. 

(d) Acharter amendment adding, changing, or deleting a quorum or voting 
requirement for a voting group greater than specified in subsection (a) or (c) is 
governed by § 48-17-208. 

(e) The election of directors is governed by § 48-17-209. 


History. 
Acts 1986, ch. 887, § 7.25; 1994, ch. 776, 
§ 28. 


48-17-207. Action by single and multiple voting groups. 


(a) Ifthe charter or chapters 11-27 of this title provide for voting by a single 
voting group on a matter, action on that matter is taken when voted upon by 
the voting group as provided in § 48-17-206. 

(b) If the charter or chapters 11-27 of this title provide for voting by two (2) 
or more voting groups on a matter, action on that matter is taken only when 
voted upon by each of those voting groups counted separately as provided in 
§ 48-17-206. Action may be taken by one (1) voting group on a matter even 
though no action is taken by another voting group entitled to vote on the 
matter. 


History. 
Acts 1986, ch. 887, § 7.26. 


48-17-208. Greater quorum or voting requirements. 


(a) The charter may provide for a greater quorum or voting requirement for 
shareholders (or voting groups of shareholders) than is provided for by 
chapters 11-27 of this title. 

(b) An amendment to the charter that adds, changes, or deletes a greater 
quorum or voting requirement shall meet the same quorum requirement and 
be adopted by the same vote and voting groups required to take action under 
the quorum and voting requirements then in effect or proposed to be adopted, 
whichever is greater. 


History. 
Acts 1986, ch. 887, § 7.27. 
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48-17-209. Voting for directors — Cumulative voting. 


(a) Unless otherwise provided in the charter, directors are elected by a 
plurality of the votes cast by the shares entitled to vote in the election at a 
meeting at which a quorum is present. 

(b) Shareholders do not have a right to cumulate their votes for directors 
unless the charter so provides. 

(c) Astatement included in the charter that “(all) (a designated voting group 
of) shareholders are entitled to cumulate their votes for directors” (or words of 
similar import) means that the shareholders designated are entitled to 
multiply the number of votes they are entitled to cast by the number of 
directors for whom they are entitled to vote and cast the product for a single 
candidate or distribute the product among two (2) or more candidates. 

(d) Shares otherwise entitled to vote cumulatively may not be voted cumu- 
latively at a particular meeting unless: 

(1) The meeting notice or proxy statement accompanying the notice states 
conspicuously that cumulative voting is authorized; or 

(2) Ashareholder who has the right to cumulate that shareholder’s votes 
gives notice to the corporation no fewer than forty-eight (48) hours before the 
time set for the meeting of that shareholder’s intent to cumulate that 
shareholder’s votes during the meeting, and if one (1) shareholder gives this 
notice, all other shareholders in the same voting group participating in the 
election are entitled to cumulate their votes without giving further notice. 


History. 
Acts 1986, ch. 887, § 7.28. 


48-17-210. Shareholders presumed sui juris. 


A corporation may treat any of its shareholders as sui juris until written 
notice to the contrary is received by the corporation. 


History. 
Acts 1986, ch. 887, § 7.29. 


PART 3 
VOTING TRUSTS AND SHAREHOLDERS’ AGREEMENTS 


48-17-301. Voting trusts. 


(a) One (1) or more shareholders may create a voting trust, conferring on a 
trustee the right to vote or otherwise act for them, by signing an agreement 
setting out the provisions of the trust (which may include anything consistent 
with its purpose) and transferring their shares to the trustee. When a voting 
trust agreement is signed, the trustee shall prepare a list of the names and 
addresses of all owners of beneficial interests in the trust, together with the 
number and class of shares each transferred to the trust, and deliver copies of 
the list and agreement to the corporation’s principal office. 

(b) A voting trust becomes effective on the date the first shares subject to the 
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trust are registered in the trustee’s name. A voting trust is valid for not more 
than ten (10) years after its effective date unless extended under subsection (c). 

(c) All or some of the parties to a voting trust may extend it for additional 
terms of not more than ten (10) years each by signing an extension agreement 
and obtaining the voting trustee’s written consent to the extension. An 
extension is valid for ten (10) years from the date the first shareholder signs 
the extension agreement. The voting trustee shall deliver copies of the 
extension agreement and list of beneficial owners to the corporation’s principal 
office. An extension agreement binds only those parties signing it. 

(d) The trustee or trustees of the voting trust may execute and deliver to the 
transferring shareholders voting trust certificates evidencing the interest of 
such transferring shareholder in the shares transferred in trust, and such 
voting trust certificates shall be transferable in the same manner and with the 
same effect as certificates representing shares under chapter 16 of this title. 


History. 
Acts 1986, ch. 887, § 7.30. 


Textbooks. 
Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 5-1116. 


NOTES TO DECISIONS 


1. Voting Trust Created Upon Death of 
Shareholder. 

A contract between a corporation’s sole 
shareholders requiring the shares of the first to 
die to be put in a voting trust did not violate the 
Voting Trust Statute; since the contract created 


a present obligation with respect to the shares 
owned by the decedent, the share passed to the 
decedent’s spouse subject to the existing obliga- 
tion. Estate of Sinclair v. Keith-Sinclair Co., 
894 S.W.2d 747, 1994 Tenn. App. LEXIS 636 
(Tenn. Ct. App. 1994). 


DECISIONS UNDER PRIOR LAW 


1. Transfer Between Trusts. 

An agreement whereby stock deposited with 
one voting trust should come under another 
voting trust immediately upon the termination 


stock was not subject to be voted by the second 
trust until the termination of the first. Life & 
Casualty Ins. Co. v. McCormack, 174 Tenn. 327, 
125 S.W.2d 151, 1938 Tenn. LEXIS 96 (1939). 


of the first trust was not illegal where such 


48-17-302. Shareholders’ agreements. 


(a) An agreement between two (2) or more shareholders, if in writing and 
signed by the parties thereto, may provide that, in exercising any voting rights, 
the shares held by them shall be voted as therein provided, or as they may 
agree, or as determined in accordance with a procedure agreed upon by them. 
Nothing in this subsection (a) shall impair the right of the corporation to treat 
the shareholders of record as entitled to vote the shares standing in their 
names. A voting agreement created under this section is not subject to 
§ 48-17-301 and may be specifically enforced. 

(b) No written agreement to which all or less than all the shareholders have 
actually assented, whether embodied in the charter or bylaws or in any 
agreement in writing signed by all the parties thereto, which agreement 
relates to any phase of the affairs of the corporation, whether to the manage- 
ment of its business or to the division of its profits or otherwise, shall be invalid 
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as between the parties thereto on the ground that it is an attempt by the 
parties thereto to restrict the discretion of the board of directors in its 
management of the business of the corporation or to treat the corporation as if 
it were a partnership or to arrange their relationships in a manner that would 
be appropriate only between partners. 

(c) Atransferee of shares in a corporation whose shareholders have entered 
into an agreement authorized by subsection (a) or (b) shall be bound by such 
agreement if the transferee takes the shares with notice thereof. A transferee 
shall be deemed to have notice of any such agreement or any such renewal if 
the existence thereof is noted on the face or back of the certificate or certificates 
representing such shares. 

(d) The effect of any agreement Da tedaiaed by subsection (b) shall be to 
relieve the directors and impose upon the shareholders assenting thereto the 
liability for managerial acts or omissions that is imposed on directors by law, 
to the extent that and so long as the discretion or powers of the board of 
directors, in its management of corporate affairs, are controlled by any such 
agreement. 


History. 
Acts 1986, ch. 887, § 7.31; 1994, ch. 776, 
§§ 29, 30. 


Textbooks. 
Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 5-1116. 


NOTES TO DECISIONS 


Analysis 


1. Management of Corporation. 
2. Duration of Agreement. 


1. Management of Corporation. 

Section 48-17-302(b) is directed at those 
agreements that in any way relate to the affairs 
of the corporation or which attempt to change 
the management of corporate affairs in a 
method or manner not contemplated by the 
Corporations Act. Pearson v. Hardy, 853 S.W.2d 
497, 1992 Tenn. App. LEXIS 969 (Tenn. Ct. 
App. 1992). 


2. Duration of Agreement. 

Stock redemption agreement dealing solely 
with the rights of the stockholders and corpo- 
ration to purchase stock of the stockholders if 
and when it is offered for sale, and which was 
permitted by T.C.A. § 48-16-208, was not sub- 
ject to the 20-year limitation formerly found in 
T.C.A. § 48-17-302(c). Pearson v. Hardy, 853 
S.W.2d 497, 1992 Tenn. App. LEXIS 969 (Tenn. 
Ct. App. 1992). 


PART 4 
DERIVATIVE PROCEEDINGS 


48-17-401. Procedure in derivative proceedings. 


(a) A person may not commence a proceeding in the right of a domestic or 
foreign corporation unless the person was a shareholder of the corporation 
when the transaction complained of occurred or unless the person became a 
shareholder through transfer by operation of law from one who was a 
shareholder at that time. 

(b) Acomplaint in a proceeding brought in the right of a corporation must be 
verified and allege with particularity the demand made, if any, to obtain action 
by the board of directors and either that the demand was refused or ignored or 
why the person did not make the demand. Whether or not a demand for action 
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was made, if the corporation commences an investigation of the charges made 
in the demand or complaint, the court may stay any proceeding until the 
investigation is completed. 

(c) A proceeding commenced under this section may not be discontinued or 
settled without the court’s approval. If the court determines that a proposed 
discontinuance or settlement will substantially affect the interest of the 
corporation’s shareholders or a class of shareholders, the court shall direct that 
notice be given the shareholders affected. If notice is so directed to be given, the 
court may determine which one (1) or more parties to the suit shall bear the 
expense of giving such notice, in such proportions as the court finds to be 
reasonable in the circumstances, and the amount of such expense shall be 
awarded as special costs of the suit and recoverable in the same manner as 
other taxable costs. 

(d) On termination of the proceeding, the court may order: 

(1) The corporation to pay the plaintiffs reasonable expenses, including 
counsel fees, incurred in the proceeding, if the court finds that the proceed- 
ing has resulted in a substantial benefit to the corporation; 

(2) The plaintiff to pay any defendant’s reasonable expenses, including 
counsel fees, incurred in defending the proceeding, if the court finds that the 
proceeding was commenced or maintained without reasonable cause or for 
an improper purpose; or 

(3) A party to pay an opposing party’s reasonable expenses, including 
counsel fees, incurred because of the filing of a pleading, motion or other 
paper, if the court finds that the pleading, motion or other paper was not well 
grounded in fact, after reasonable inquiry, or warranted by existing law or a 
good faith argument for the extension, modification or reversal of existing 
law and was interposed for an improper purpose, such as to harass or cause 
unnecessary delay or needless increase in the cost of litigation. 

(e) For purposes of this section, “shareholder” includes a beneficial owner 
whose shares are held in a voting trust or held by a nominee on the beneficial 
owner’s behalf. 


History. Tennessee Forms (Robinson, Ramsey and 
Acts 1986, ch. 887, § 7.40; 2008, ch. 726,§ 1. Harwell), No. 1-23.06-1. 
Tennessee Jurisprudence, 7 Tenn. Juris., 
Textbooks. 


Gibson’s Suits in Chancery (7th ed., Inman), 
$572. 


Corporations, §§ 50, 90. 


NOTES TO DECISIONS 


Analysis 


Demand for Action. 

. Dismissal. 

. Action by Estate. 

. Standing. 

. Derivative Action Improper. 


Pp oOhwONe 


. Demand for Action. 

All jurisdictions impose threshold precondi- 
tions on derivative suits, the most common 
precondition requiring the shareholder to first 
make a written demand on the corporation’s 


directors requesting them to prosecute the suit 
or to take other suitable corrective action, com- 
monly known as the “demand requirement.” 
Preconditions such as demand allow the direc- 
tors to occupy their normal status as the con- 
ductors of the corporation’s affairs, encourage 
informal resolution of intracorporate disputes, 
guard against misuse of the derivative remedy. 
Lewis on behalf of Citizens Sav. Bank & Trust 
Co. v. Boyd, 838 S.W.2d 215, 1992 Tenn. App. 
LEXIS 471 (Tenn. Ct. App. 1992). 

Courts in some jurisdictions like Tennessee 
that do not require a precomplaint demand in 


48-17-401 


every case have segregated derivative actions 
into two categories. “Demand refused” cases 
are those in which the corporation’s directors 
have refused to take action in response to a 
shareholder's demand. “Demand _ excused” 
cases are those in which a shareholder is not 
required to make a demand because doing so 
would be futile. Lewis on behalf of Citizens Sav. 
Bank & Trust Co. v. Boyd, 838 S.W.2d 215, 1992 
Tenn. App. LEXIS 471 (Tenn. Ct. App. 1992). 

Tennessee’s futility exception to the demand 
requirement for derivative actions does not 
apply to foreign corporations, because their 
governance is determined by the laws of the 
state of incorporation; therefore, a trial court 
did not err by dismissing a derivative action for 
failure to make a pre-suit demand on a Utah 
corporation, because such a demand was re- 
quired under Utah law. Hicks v. Lewis, 148 
S.W.3d 80, 2003 Tenn. App. LEXIS 718 (Tenn. 
Ct. App. 2003), appeal denied, — S.W.3d —, 
2004 Tenn. LEXIS 318 (Tenn. Apr. 5, 2004). 

Proper demand-futility standard is version of 
two-pronged Aronson test. Lukas v. McPeak, 
730 F.3d 635, 2013 FED App. 280P, 2013 U.S. 
App. LEXIS 19295 (6th Cir. Sept. 19, 2013). 

Shareholder failed to meet demand-futility 
standard because shareholder failed to demon- 
strate majority of board was interested and not 
independent; at best, allegations made out that 
one board member’s disinterest and indepen- 
dence may have been compromised, but did not 
allege any specifics regarding other board 
members. Lukas v. McPeak, 730 F.3d 635, 2013 
FED App. 280P, 2013 U.S. App. LEXIS 19295 
(6th Cir. Sept. 19, 20138). 


2. Dismissal. 

The party seeking dismissal of a derivative 
suit based on a special litigation committee’s 
recommendation has the burden of satisfying 
the court of the committee’s independence, good 
faith, and procedural fairness, as well as the 
soundness of the committee’s conclusions and 
recommendations. Lewis on behalf of Citizens 
Sav. Bank & Trust Co. v. Boyd, 838 S.W.2d 215, 
1992 Tenn. App. LEXIS 471 (Tenn. Ct. App. 
1992). 

Since T.C.A. § 48-17-401(c) specifically re- 
quires the court to approve the dismissal of all 
derivative actions, the court should not limit its 
review to a special litigation committee’s inves- 
tigative procedure and methodologies, but 
should extend review to the rationale of the 
committee’s decision. The reviewing court is 
not to substitute its own business judgment for 
the committee’s but should critically evaluate 
the special litigation committee’s findings and 
recommendations, to determine whether they 
were made in good faith, whether they are 
supported by the record of the investigation, 
and whether they are consistent with the cor- 
poration’s best interests as articulated in the 
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special committee’s report. Lewis on behalf of 
Citizens Sav. Bank & Trust Co. v. Boyd, 838 
S.W.2d 215, 1992 Tenn. App. LEXIS 471 (Tenn. 
Ct. App. 1992). 


3. Action by Estate. 

A personal representative was a proper en- 
tity to maintain a shareholder derivative action 
on behalf of the estate with respect to a sale of 
stock even though the representative could not 
maintain the suit in the representative’s own 
right as a shareholder because the representa- 
tive participated in the transaction. Chris- 
tiansen v. Rolich Corp., 909 S.W.2d 823, 1995 
Tenn. App. LEXIS 399 (Tenn. Ct. App. 1995), 
appeal denied, 1995 Tenn. LEXIS 632 (Tenn. 
Oct. 30, 1995). 


4, Standing. 

A single shareholder had standing to bring a 
derivative action on behalf of the corporation 
against another shareholder, despite the fact 
that plaintiff was the only affected shareholder 
and had brought an independent action against 
the corporation. Hall v. Tennessee Dressed Beef 
Co., 957 S.W.2d 536, 1997 Tenn. LEXIS 627 
(Tenn. 1997). 

Shareholder under T.C.A. § 48-17-401(e) 
does not mean that a shareholder is only some- 
one who falls into the categories listed thereun- 
der; therefore, in an action alleging that a 
president of a corporation converted corporate 
assets, the court rejected the assertion that 
certain shareholders were not allowed to bring 
a derivative action because they were not spe- 
cifically included in § 48-17-40l(e). May v. 
Nat'l Bank of Commerce, 387 F. Supp. 2d 770, 
2004 U.S. Dist. LEXIS 28751 (W.D. Tenn. 
2004). 

Although a grandchild did not own a nurs- 
ery’s stock at the time of alleged wrongs, a trial 
court erred in dismissing the grandchild’s 
stockholder’s derivative action because the 
grandchild acquired the stock by operation of 
law from a predecessor who was a stockholder 
at the time of the acts; thus, the grandchild had 
standing to maintain the action under T.C.A. 
§ 48-17-401. Howell v. Ryerkerk, — S.W.3d —, 
2010 Tenn. App. LEXIS 304 (Tenn. Ct. App. Apr. 
30, 2010). 


5. Derivative Action Improper. 

For purposes of T.C.A. § 48-17-401(c), appel- 
lants had not satisfied the statutory require- 
ments for a derivative action; because that was 
their sole recourse under T.C.A. § 48-56- 
401(a)(1) to contest the authority of the board of 
directors, appellants could not challenge the 
board’s assessment of association fees absent a 
properly pleaded derivative action, for purposes 
of T.C.A. § 48-53-104(b). Germantown Manor 
Homeowners Ass’n v. GGAT Dev. Corp., — 
S.W.3d —, 2017 Tenn. App. LEXIS 576 (Tenn. 
Ct. App. Aug. 24, 2017). 
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DECISIONS UNDER PRIOR LAW 


Analysis 


1. Standing. 
2. Award of Costs. 


1. Standing. 

Where a corporation sued for damages for the 
induced breach of a contract between the cor- 
poration and a former employee, the principal 
stockholder and creditor of the corporation had 
standing in court to maintain an action for 
damages for inducing the breach of contract. 
Koehler v. Cummings, 380 F. Supp. 1294, 1971 
U.S. Dist. LEXIS 12910 (M.D. Tenn. 1971). 


2. Award of Costs. 
When it should have been obvious to the 


plaintiff at the outset that someone with a 
primary interest in protecting the plaintiffs 
debentures, rather than protecting the plain- 
tiffs stock, could not fairly and adequately 
represent the interests of the other sharehold- 
ers, the action was brought without reasonable 
cause. Owen v. Modern Diversified Industries, 
Inc., 643 F.2d 441, 1981 U.S. App. LEXIS 19383 
(6th Cir. Tenn. 1981). 

It was proper to award partial attorney’s fees 
when the court expressly found the plaintiff did 
not bring the action in bad faith. Owen v. 
Modern Diversified Industries, Inc., 643 F.2d 
441, 1981 U.S. App. LEXIS 19383 (6th Cir. 
Tenn. 1981). 


Section 


48-18-101. 
48-18-102. 
48-18-103. 
48-18-104. 
48-18-105. 
48-18-106. 
48-18-107. 
48-18-108. 
48-18-109. 
48-18-110. 
48-18-111. 


48-18-201. 
48-18-202. 
48-18-203. 
48-18-204. 
48-18-205. 
48-18-206. 


48-18-301. 
48-18-302. 


48-18-401. 
48-18-402. 
48-18-403. 
48-18-404. 
48-18-405. 
48-18-406. 


48-18-501. 
48-18-502. 
48-18-503. 


CHAPTER 18 


DIRECTORS AND OFFICERS 


Part 1. Board of Directors 


Requirement for and duties of board of directors. 
Qualifications of directors. 

Number and election of directors. 

Election of directors by certain classes of shareholders. 
Terms of directors generally. 

Staggered terms for directors. 

Resignation of directors. 

Removal of directors. 

Removal of directors by judicial proceeding. 
Vacancy on board. 

Compensation of directors. 


Part 2. Meetings and Action of the Board 


Meetings. 

Action without meeting. 
Notice of meeting. 
Waiver of notice. 
Quorum and voting. 
Committees. 


Part 3. Standards of Conduct 


General standards for directors. 
Liability for unlawful distributions. 


Part 4. Officers 


Required officers. 

Duties of officers. 

Standards of conduct for officers. 

Resignation and removal of officers. 

Contract rights of officers. 

Release or assignment of life insurance on officers. 


Part 5. Indemnification 


Part definitions. 
Authority to indemnify. 
Mandatory indemnification. 


48-18-101 


Section 

48-18-504. 
48-18-505. 
48-18-506. 
48-18-5077. 
48-18-508. 
48-18-509. 


Advance for expenses. 
Court ordered indemnification. 


Insurance. 


expenses. 
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Determination and authorization of indemnification. 
Indemnification of officers, employees, and agents. 


Exclusivity of rights — Charter limiting indemnification — Payment of witness 


Part 6. Limitation of Actions 


48-18-601. 


Limitation of actions for breach of fiduciary duty. 


Part 7. Conflicting Interest Transactions 


Part definitions. 
Judicial action. 
Directors’ action. 
Shareholders’ action. 


48-18-701. 
48-18-702. 
48-18-703. 
48-18-704. 


PART 1 
BOARD OF DIRECTORS 


48-18-101. Requirement for and duties of board of directors. 


(a) Except as provided in subsection (c), each corporation must have a board 
of directors. 

(b) All corporate powers shall be exercised by or under the authority of, and 
the business and affairs of the corporation managed under the direction of, its 
board of directors, subject to any limitation set forth in the charter. 

(c) A corporation having fifty (50) or fewer shareholders may dispense with 
or limit the authority of a board of directors by describing in its charter who 
will perform some or all of the duties of a board of directors; provided, that any 
such person or persons shall be subject to the same standards of conduct that 


this chapter imposes on directors in the performance of their duties. 


History. 
Acts 1986, ch. 887, § 8.01. 


Cross-References. 

Applicability of business corporation law, 
title 48, chs. 11-27, to corporations existing on 
January 1, 1988, title 48, ch. 27. 

Nonprofit corporations, directors and officers, 
title 48, ch. 58. 


Textbooks. 
Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 5-201. 


Law Reviews. 

Corporate Directors [and Officers] Making 
Business Judgments in Tennessee: The Busi- 
ness Judgment Rule, 44 U. Mem. L. Rev. 455 
(2013). 

Director and Officer Liability, 40 Vand. L. 
Rev. 599 (1987). 

Why a Board? Group Decisionmaking in Cor- 
porate Governance, 55 Vand. L. Rev. 1 (2002). 


48-18-102. Qualifications of directors. 


The charter or bylaws may prescribe qualifications for directors. A director 
need not be a resident of this state or a shareholder of the corporation unless 


the charter or bylaws so prescribe. 


History. 
Acts 1986, ch. 887, § 8.02. 


Textbooks. 
Tennessee Forms (Robinson, Ramsey and 
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Harwell), No. 5-103. 


48-18-103. Number and election of directors. 


(a) Aboard of directors must consist of one (1) or more individuals, with the 
number specified in or fixed in accordance with the charter or bylaws. 

(b) The charter or bylaws may provide that the board of directors has power 
to fix or change the number of directors, including an increase or decrease in 
the number of directors. Absent such a provision, only the shareholders may fix 
or change the number of directors, except as provided in subsection (c). 

(c) The charter or bylaws may establish a variable range for the size of the 
board of directors by fixing a minimum and maximum number of directors. If 
a variable range is established, the number of directors may be fixed or 
changed from time to time, within the minimum and maximum, by the 
shareholders or the board of directors; provided, that unless the charter or 
bylaws provide otherwise, only the shareholders may change the range for the 
size of the board or change from a fixed to a variable-range size board or vice 
versa. 

(d) Directors are elected at the first annual shareholders’ meeting and at 
each annual meeting thereafter, unless their terms are staggered under 
§ 48-18-106 or unless their terms are for more than one (1) year as provided by 
§ 48-18-105. 


History. 
Acts 1986, ch. 887, § 8.03. 


Textbooks. 
Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 5-402. 


NOTES TO DECISIONS 
DECISIONS UNDER PRIOR LAW 


1. Voting for Directors. tor acted otherwise than for corporation’s inter- 

Election of a director by vote of a single est. Rogers v. Nashville, C. & St. L. R. Co., 91 F. 
stockholder did not make the director agent of 299, 1898 U.S. App. LEXIS 1849 (6th Cir. Tenn. 
latter or raise any presumption that the direc- 1898). 


48-18-104. Election of directors by certain classes of shareholders. 


If the charter authorizes dividing the shares into classes or series, the 
charter may also authorize the election of all or a specified number of directors 
by the holders of one (1) or more authorized classes or series of shares. Each 
class (or classes) or series of shares entitled to elect one (1) or more directors 
is a separate voting group for purposes of the election of directors. 


History. 
Acts 1986, ch. 887, § 8.04. 
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48-18-105. Terms of directors generally. 


(a) The terms of the initial directors of a corporation expire at the first 
shareholders’ meeting at which directors are elected. 

(b) The terms of all other directors expire at the next annual ubiveHolders’ 
meeting following their election unless their terms are staggered under 
§ 48-18-106, or unless the charter provides for terms of more than one (1) year 
but not more than three (3) years. 

(c) A decrease in the number of directors does not shorten an incumbent 
director’s term. 

(d) The term of a director elected to fill a vacancy expires at the next 
shareholders’ meeting at which directors are elected. 

(e) Despite the expiration of a director’s term, the director continues to serve 
until a successor is elected and qualified or until there is a decrease in the 
number of directors. 


History. 
Acts 1986, ch. 887, § 8.05. 


48-18-106. Staggered terms for directors. 


The charter may provide for staggering the terms of directors by dividing the 
total number of directors into two (2) or three (3) groups, with each group 
containing one half (%) or one third (4) of the total, as near as may be. In that 
event, the terms of directors in the first group expire at the first annual 
shareholders’ meeting after their election, the terms of the second group expire 
at the second annual shareholders’ meeting after their election, and the terms 
of the third group, if any, expire at the third annual shareholders’ meeting 
after their election. At each annual shareholders’ meeting held thereafter, the 
directors shall be chosen for a term of two (2) years or three (3) years, as the 
case may be, to succeed those whose terms expire. 


History. 
Acts 1986, ch. 887, § 8.06. 


48-18-107. Resignation of directors. 


(a) Adirector may resign at any time by delivering a written resignation to 
the board of directors, or its chair, or to the secretary of the corporation. 

(b) A resignation is effective when the resignation is delivered unless the 
resignation specifies a later effective date or an effective date determined upon 
the happening of an event or events. A resignation that is conditioned upon 
failing to receive a specified vote for election as a director may provide that it 
is irrevocable. 


History. Textbooks. 
Acts 1986, ch. 887, § 8.07; 2012, ch. 1051, Tennessee Forms (Robinson, Ramsey and 
§ 28. Harwell), No. 5-1308. 


48-18-108. Removal of directors. 


(a) The shareholders may remove one (1) or more directors with or without 
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cause unless the charter provides that directors may be removed only for 
cause. 

(b) If a director is elected by a voting group of shareholders, only the 
shareholders of that voting group may participate in the vote to remove the 
director without cause. 

(c) If cumulative voting is authorized, a director may not be removed if the 
number of votes sufficient to elect the director under cumulative voting is voted 
against the director’s removal. If cumulative voting is not authorized, a 
director may be removed only if the number of votes cast to remove the director 
exceeds the number of votes cast not to remove the director. 

(d) If so provided by the charter, any or all of the directors may be removed 
for cause by a vote of a majority of the entire board of directors. 

(e) A director may be removed by the shareholders or directors only at a 
meeting called for the purpose of removing the director and the meeting notice 
must state that the purpose, or one (1) of the purposes, of the meeting is 
removal of directors. 


History. (Lawrence E. Mitchell), 45 Vand. L. Rev. 1263 
Acts 1986, ch. 887, § 8.08. (1992). 


Law Reviews. 
A Critical Look at Corporate Governance 


48-18-109. Removal of directors by judicial proceeding. 


(a) Any court of record having equity jurisdiction in the county where a 
corporation’s principal office (or, if none in this state, its registered office) is 
located may remove a director of the corporation from office in a proceeding 
commenced either by the corporation or by its shareholders holding at least ten 
percent (10%) of the outstanding shares of any class if the court finds that: 

(1) The director engaged in fraudulent or dishonest conduct, or gross 
abuse of authority or discretion, with respect to the corporation; and 
(2) Removal is in the best interest of the corporation. 

(b) The court that removes a director may bar the director from reelection 
for a period prescribed by the court. 

(c) If shareholders commence a proceeding under subsection (a), they shall 
make the corporation a party defendant. 


History. 
Acts 1986, ch. 887, § 8.09. 


48-18-110. Vacancy on board. 


(a) Unless the charter provides otherwise, if a vacancy occurs on a board of 
directors, including a vacancy resulting from an increase in the number of 
directors or a vacancy resulting from a removal with or without cause: 

(1) The shareholders may fill the vacancy; 

(2) The board of directors may fill the vacancy; or 

(3) If the directors remaining in office constitute fewer than a quorum of 
the board, they may fill the vacancy by the affirmative vote of a majority of 
all the directors remaining in office. 
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(b) If the vacant office was held by a director elected by a voting group of 
shareholders, only the holders of shares of that voting group are seek to 
vote to fill the vacancy if it is filled by the shareholders. 
(c) A vacancy that will occur at a specific later date (by reason of a 
resignation effective at a later date under § 48-18-107(b) or otherwise) may be 
filled before the vacancy occurs but the new director may not take office until 


the vacancy occurs. 


History. 
Acts 1986, ch. 887, § 8.10. 


48-18-111. Compensation of directors. 


Unless the charter or bylaws provide otherwise, the board of directors may 
fix the compensation of directors. 


History. 
Acts 1986, ch. 887, § 8.11. 


PART 2 
MEETINGS AND ACTION OF THE BOARD 


48-18-201. Meetings. 


(a) The board of directors may hold regular or special meetings in or out of 
this state. Unless the bylaws otherwise provide, special meetings of the board 
of directors may be called by the chair of the board, the president, or any two 
(2) directors. 

(b) Unless the charter or bylaws provide otherwise, the board of directors 
may permit any or all directors to participate in a regular or special meeting 
by, or conduct the meeting through the use of, any means of communication by 
which all directors participating may simultaneously hear each other during 
the meeting. A director participating in a meeting by this means is deemed to 
be present in person at the meeting. 


History. 
Acts 1986, ch. 887, § 8.20. 


NOTES TO DECISIONS 


DECISIONS UNDER PRIOR LAW 


1. Special or Informal Meetings. 

Although the rules of the corporation re- 
quired the directors to have regular meetings, 
they might have special or informal meetings 
whenever the interest of the corporation re- 
quired it, because this was a necessary power 
incident to the faithful discharge of their trust; 
and if recorded as part of their official action, 
such meetings were legal and binding. Read v. 
Memphis Gayoso Gas Co., 56 Tenn. 545, 1872 
Tenn. LEXIS 174 (1872). 


Though there be no formal meeting of direc- 
torate and no minutes of their action, the 
unanimous agreement or act of the number of 
directors requisite to form a quorum might bind 
the corporation to increase of salaries, when 
such directors were practically the sole owners 
of the corporate stock. Watts v. Gordon, 127 
Tenn. 96, 153 S.W. 483, 1912 Tenn. LEXIS 13 
(1912). 
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48-18-202. Action without meeting. 


(a) Except to the extent that the charter or bylaws require that action by the 
board of directors be taken at a meeting, action required or permitted by 
chapters 11-27 of this title to be taken by the board of directors may be taken 
without a meeting if each director signs a consent describing the action to be 
taken and delivers it to the corporation. If all directors consent to taking such 
action without a meeting, the affirmative vote of the number of directors that 
would be necessary to authorize or take such action at a meeting is the act of 
the board. The action must be evidenced by one (1) or more written consents 
describing the action taken, signed by each director in one (1) or more 
counterparts, indicating each signing director’s vote or abstention on the 
action, and delivered to the corporation, and shall be included in the minutes 
or filed with the corporate records reflecting the action taken. 

(b) Action taken under this section is the act of the board of directors when 
one (1) or more consents signed by all the directors are delivered to the 
corporation. The consent may specify the time at which the action taken 
thereunder is to be effective. A director’s consent may be withdrawn by a 
revocation signed by the director and delivered to the corporation prior to 
delivery to the corporation of unrevoked written consents signed by all the 
directors. 

(c) A consent signed under this section has the effect of action taken at a 
meeting of the board of directors and may be described as such in any 
document. 


History. 
Acts 1986, ch. 887, § 8.21; 2012, ch. 1051, 
§ 29. 


NOTES TO DECISIONS 


confirmed the action described. Herskowitz v. 
Pilot House Motor Inns, Inc., 806 S.W.2d 531, 


Analysis 


1. Minutes of a Director’s Meeting. 
2. No Preemption. 


1. Minutes of a Director’s Meeting. 
Although document purported to be the min- 
utes of a director’s meeting, it met statutory 
requirements of action taken by consent with- 
out a meeting and properly authorized the 
corporation to execute notes, where the docu- 
ment described the action taken, was signed by 
each director, indicated the vote of each director 
by describing the vote as “unanimous,” and 
further provided that each director ratified and 


48-18-203. Notice of meeting. 


1990 Tenn. App. LEXIS 250 (Tenn. Ct. App. 
1990). 


2. No Preemption. 

Claims brought under T.C.A. § 48-22-101 
and T.C.A. § 48-18-202 to void a transaction 
entered into by a corporation’s president were 
not preempted by 29 U.S.C. § 1144 of the 
Employee Retirement Income Security Act be- 
cause the action did not seek to recover ben- 
efits. May v. Natl Bank of Commerce, 387 F. 
Supp. 2d 770, 2004 U.S. Dist. LEXIS 28751 
(W.D. Tenn. 2004). 


(a) Unless the charter or bylaws provide otherwise, regular meetings of the 
board of directors may be held without notice of the date, time, place, or 


purpose of the meeting. 


(b) Unless the charter or bylaws provide for a longer or shorter period, 
special meetings of the board of directors must be preceded by at least two (2) 
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days’ notice of the date, time, and place of the meeting. The notice need not 
describe the purpose of the special meeting unless required by the charter or 
bylaws. 

(c) Notice of an adjourned meeting need not be given if the time and place to 
which the meeting is adjourned are fixed at the meeting at which the 
adjournment is taken, and if the period of adjournment does not exceed one (1) 
month in any one (1) adjournment. 


History. 
Acts 1986, ch. 887, § 8.22. 


48-18-204. Waiver of notice. 


(a) Adirector may waive any notice required by chapters 11-27 of this title, 
the charter, or bylaws before or after the date and time stated in the notice. 
Except as provided by subsection (b), the waiver must be in writing, signed by 
the director entitled to the notice, and filed with the minutes or corporate 
records. 

(b) A director’s attendance at or participation in a meeting waives any 
required notice to the director of the meeting unless the director at the 
beginning of the meeting (or promptly upon the director’s arrival) objects to 
holding the meeting or transacting business at the meeting and does not 
thereafter vote for or assent to action taken at the meeting. 


History. 
Acts 1986, ch. 887, § 8.23. 


Textbooks. 
Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 5-1302. 


48-18-205. Quorum and voting. 


(a) Unless the charter or bylaws require a greater number, a quorum of a 
board of directors consists of: 

(1) A majority of the fixed number of directors if the corporation has a 
fixed board size; or 

(2) A majority of the number of directors prescribed, or if no number is 
prescribed, the number in office immediately before the meeting begins, if 
the corporation has a variable-range size board. 

(b) The charter or bylaws may authorize a quorum of a board of directors to 
consist of no fewer than one third (%) of the fixed or prescribed number of 
directors determined under subsection (a). 

(c) If a quorum is present when a vote is taken, the affirmative vote of a 
majority of directors present is the act of the board of directors unless the 
charter or bylaws require the vote of a greater number of directors. 

(d) A director who is present at a meeting of the board of directors when 
corporate action is taken is deemed to have assented to the action taken unless: 

(1) The director objects at the beginning of the meeting (or promptly upon 
the director’s arrival) to holding it or transacting business at the meeting; 

(2) The director’s dissent or abstention from the action taken is entered in 
the minutes of the meeting; or 
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(3) The director delivers written notice of the director’s dissent or absten- 
tion to the presiding officer of the meeting before its adjournment or to the 
corporation immediately after adjournment of the meeting. The right of 
dissent or abstention is not available to a director who votes in favor of the 
action taken. 


History. 
Acts 1986, ch. 887, § 8.24. 


Law Reviews. 
Why a Board? Group Decisionmaking in Cor- 
porate Governance, 55 Vand. L. Rev. 1 (2002). 


48-18-206. Committees. 


(a) Unless the charter or bylaws provide otherwise, the board of directors 
may create one (1) or more committees. A committee may consist of one (1) 
member. All members of committees of the board of directors which exercise 
powers of the board of directors must be members of the board of directors and 
serve at the pleasure of the board of directors. 

(b) The creation of a committee and appointment of a member or members 
to it must be approved by the greater of: 

(1) A majority of all the directors in office when the action is taken; or 
(2) The number of directors required by the charter or bylaws to take 

action under § 48-18-205. 

(c) Sections 48-18-201 — 48-18-205, which govern meetings, action without 
meetings, notice and waiver of notice, and quorum and voting requirements of 
the board of directors, apply to committees and their members as well. 

(d) To the extent specified by the board of directors or in the charter or 
bylaws, each committee may exercise the authority of the board of directors 
under § 48-18-101. 

(e) Acommittee may not, however: 

(1) Authorize distributions, except according to a formula or method 
prescribed by the board of directors; 

(2) Fill vacancies on the board of directors or on any of its committees; 

(3) Adopt, amend, or repeal bylaws; 

(4) Authorize or approve reacquisition of shares, except according to a 
formula or method prescribed by the board of directors; or 

(5) Authorize or approve the issuance or sale or contract for sale of shares, 
or determine the designation and relative rights, preferences, and limita- 
tions of a class or series of shares, except that the board of directors may 
authorize a committee (or senior executive officer of the corporation) to do so 
within limits specifically prescribed by the board of directors. 

(f) The creation of, delegation of authority to, or action by a committee does 
not alone constitute compliance by a director with the standards of conduct 
described in § 48-18-301. 


History. 
Acts 1986, ch. 887, § 8.25; 1994, ch. 776, 
§ 31. 
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PART 3 } 
STANDARDS OF CONDUCT 


48-18-301. General standards for directors. 


(a) A director shall discharge all duties as a director, including duties as a 
member of a committee: 

(1) In good faith; 

(2) With the care an ordinarily prudent person in a like position would 
exercise under similar circumstances; and 

(3) Ina manner the director reasonably believes to be in the best interests 
of the corporation. 

(b) In discharging such duties, a director is entitled to rely on information, 
opinions, reports, or statements, including financial statements and other 
financial data, if prepared or presented by: 

(1) One (1) or more officers or employees of the corporation (or a subsid- 
iary of the corporation) whom the director reasonably believes to be reliable 
and competent in the matters presented; 

(2) Legal counsel, public accountants, or other persons as to matters the 
director reasonably believes are within the person’s professional or expert 
competence; or 

(3) A committee of the board of directors of which the director is not a 
member, if the director reasonably believes the committee merits confidence. 
(c) A director is not acting in good faith if the director has knowledge 

concerning the matter in question that makes reliance otherwise permitted by 
subsection (b) unwarranted. 

(d) Adirector is not liable for any action taken as a director, or any failure 
to take any action, if the director performed the duties of the office in 
compliance with this section. 


History. Business Judgments in Tennessee: The Busi- 
Acts 1986, ch. 887, § 8.30; 1994, ch. 776, ness Judgment Rule, 44 U. Mem. L. Rev. 455 
eee (2013). 
Delaware LLCs for Tennessee Lawyers? 
Textbooks. : 
Gibson’s Suits in Chancery (7th ed., Inman), (Richard Spore), 35 ‘Tenn. Bil. Ze (1999). 4 
§ 506. The Conundrum of Directors’ Duties in 
Nearly Insolvent Corporations (Mike Roberts), 
Law Reviews. 23 Mem. St. U.L. Rev. 273 (1993). 


Corporate Directors [and Officers] Making 
NOTES TO DECISIONS 
DECISIONS UNDER PRIOR LAW 


Analysis 8. Salaries. 
9. Discharge of Duties. 


1. Duty Limited to Corporation. | 

2. Directors as Trustees. 1. Duty Limited to Corporation. 

3. Absent Director. Statute imposed a duty that ran to the cor- 
4. Personal Liability. poration, in favor of the corporation and its 
5. —Directors Not Accepting Office. stockholders; it was not intended to establish a 
6. —Exhaustion of Corporate Assets. statutory privity between directors and officers 
7. Claims Against Corporation. and third parties not representing the corpo- 


151 


rate entity. Merriman v. Smith, 599 S.W.2d 548, 
1979 Tenn. App. LEXIS 389 (Tenn. Ct. App. 
1979). 


2. Directors as Trustees. 

The directors occupied a fiduciary relation 
toward the stockholders, and were bound to 
good faith and reasonable diligence in the per- 
formance of their duties; they were not express 
trustees, and were trustees only in the sense in 
which every agent is a trustee for the agent’s 
principal, but they were bound to exercise dili- 
gence and good faith to all the parties inter- 
ested in the affairs of the corporation; they 
must also use care, attention, circumspection in 
the affairs of the corporation, and particularly 
in the safekeeping and disbursement of the 
funds committed to their control; they must see 
that these funds are appropriated as intended 
to the purposes of the trust, and if they misap- 
propriate them, or allow others to divert them 
from these purposes, they must answer indi- 
vidually for it. Ignorance would not excuse 
them when they had the means of knowledge. 
Shea v. Mabry, 69 Tenn. 319, 1878 Tenn. LEXIS 
94 (1878); Vance v. Phoenix Ins. Co., 72 Tenn. 
385, 1880 Tenn. LEXIS 31 (1880); Wallace v. 
Lincoln Sav. Bank, 89 Tenn. 630, 15 S.W. 448, 
1890 Tenn. LEXIS 87, 24 Am. St. Rep. 625 
(1891); Deaderick v. Bank of Commerce, 100 
Tenn. 457, 45 S.W. 786, 1897 Tenn. LEXIS 136 
(1897). 

Directors, not being technical trustees, might 
purchase stock from stockholders without be- 
ing subjected to the stringent rules governing 
such. Harris v. Lemming-Harris Agricultural 
Works, 43 S.W. 869, 1896 Tenn. Ch. App. LEXIS 
125 (1896). 


3. Absent Director. 

A director who is absent at the time question- 
able action is taken by the board but who 
arrives shortly thereafter and is informed of all 
that has been done, whereupon the director 
approves of what has been done, occupies the 
same status as one present and voting through- 
out the meeting. Uffelman v. Boillin, 19 Tenn. 
App. 1, 82 S.W.2d 545, 1935 Tenn. App. LEXIS 
18 (Tenn. Ct. App. 1935). 


4, Personal Liability. 

Where the makers of a note described them- 
selves in the body as “the directors” of a certain 
corporation, the note was the individual obliga- 
tion of the parties signing it, and was not the 
agreement of the corporation. Gregory v. Bo- 
hannon, 3 Shan. 479 (1875). 

Directors were primarily liable to the corpo- 
ration both for nonfeasance and misfeasance, 
but they might, in equity, be proceeded against 
by stockholders or creditors in proper cases, 
who would be subrogated to the rights of the 
corporation; such liability was an asset of the 
corporation, and passed to the assignee under a 
general assignment for the benefit of creditors. 
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Shea v. Knoxville & K. R. Co., 65 Tenn. 277, 
1873 Tenn. LEXIS 345 (1873); Moses v. Ocoee 
Bank, 69 Tenn. 398, 1878 Tenn. LEXIS 110 
(1878); Hume v. Commercial Bank, 77 Tenn. 
728, 1882 Tenn. LEXIS 130 (1882). 

Statutory liability of directors for creating 
excessive debts was not an asset of the corpo- 
ration, but was one inuring directly and exclu- 
sively to the benefit of particular creditors 
whose debts were excessively created; and such 
liability could be enforced only by a general 
creditor’s bill, and not by a suit prosecuted by 
the receiver of the corporation. A suit to enforce 
such liability could not be maintained by a few, 
less than all, of the creditors of the corporation 
entitled to hold the directors so liable, but the 
suit must be brought by all, or by some on 
behalf of all, of the creditors for whose debts the 
directors had so rendered themselves individu- 
ally liable. Moulton v. Connell-Hall-McLester 
Co., 93 Tenn. 377, 27 S.W. 672, 1893 Tenn. 
LEXIS 65 (1894); Tradesman Pub. Co. v. Knox- 
ville Car-Wheel Co., 95 Tenn. 634, 32 S.W. 
1097, 1895 Tenn. LEXIS 140, 49 Am. St. Rep. 
943, 31 L.R.A. 593 (1895); Simmons v. Taylor, 
106 Tenn. 729, 63 S.W. 1123, 1901 Tenn. LEXIS 
130 (1901). 

A director was not liable to creditors for 
profits earned by way of use of a plant which 
the director had leased from the corporation as 
an idle plant after the failure of the corporation, 
the director paying a maximum rental therefor. 
Russell v. Tennessee & Kentucky Tobacco Co., 
16 Tenn. App. 561, 65 S.W.2d 256, 1933 Tenn. 
App. LEXIS 28 (Tenn. Ct. App. 1933). 

Where directors, acting as individuals, sold, 
in good faith, and on advice of counsel, to the 
corporation capital stock for the purpose of 
retiring the stock at a time when the corpora- 
tion was in a prosperous condition and there 
was no reason to anticipate its subsequent 
financial collapse, due to economic conditions, 
they were not liable to stockholders for the 
purchase price of the stock to stockholders who: 
(1) participated in the transaction; (2) who for 
any appreciable length of time before a receiver 
was appointed knew of the transaction; or (3) 
who, subsequent to the transaction, purchased 
their stock from one with knowledge of the 
transaction. Uffelman v. Boillin, 19 Tenn. App. 
1, 82 S.W.2d 545, 1935 Tenn. App. LEXIS 18 
(Tenn. Ct. App. 1935). 

A director of a corporation, who on advice of 
experienced counsel and in good faith, ap- 
proved a sale of the capital stock of the corpo- 
ration to the corporation, for purposes of retire- 
ment of the stock, by other directors as 
individuals, the corporation being at the time 
in a prosperous condition and there being then 
no reason to anticipate the subsequent finan- 
cial collapse of the corporation due to economic 
conditions, was not liable for the purchase price 
of the shares so sold. Uffelman v. Boillin, 19 


48-18-302 


Tenn. App. 1, 82 S.W.2d 545, 1935 Tenn. App. 
LEXIS 18 (Tenn. Ct. App. 1935). 


5. —Directors Not Accepting Office. 

Directors who were not notified of their elec- 
tion and did not accept the office, nor assume 
the duties thereof, were not liable to the credi- 
tors of the corporation, simply because the 
corporation caused their names to be published 
as directors, in which they tacitly acquiesced by 
mere negligence, without any word or act on 
their part tending to show that they held them- 
selves out as directors. Hume v. Commercial 
Bank, 77 Tenn. 728, 1882 Tenn. LEXIS 130 
(1882). 


6. —Exhaustion of Corporate Assets. 

The stockholders, officers, and directors of a 
corporation were not individually and person- 
ally liable for their delinquencies, to its credi- 
tors until the corporate assets of every descrip- 
tion, legal and equitable, should have been 
exhausted. Blake v. Hinkle, 18 Tenn. 218, 1836 
Tenn. LEXIS 124 (1836); Johnson v. Church- 
well, 38 Tenn. 146, 1858 Tenn. LEXIS 144 
(Tenn. Sep. 1858); Allison v. Coal Co., 87 Tenn. 
60, 9 S.W. 226, 1888 Tenn. LEXIS 35 (1888); 
Albitzue v. Guadelupe y Caloo Min. Co., 92 
Tenn. 598, 22 S.W. 739, 1893 Tenn. LEXIS 16 
(1893); Tradesman Pub. Co. v. Knoxville Car- 
Wheel Co., 95 Tenn. 634, 32 S.W. 1097, 1895 


FOR-PROFIT BUSINESS CORPORATIONS 


152 


Tenn. LEXIS 140, 49 Am. St. Rep. 943, 31 
L.R.A. 593 (1895). f 


7. Claims Against Corporation. 

An officer, though a director, might recover 
for services rendered outside the scope of the 
officer’s official duties, on an implied promise to 
pay therefor. Reeve v. Harris, 50 S.W. 658, 1897 
Tenn. Ch. App. LEXIS 161 (1897). 

Where a director lent the corporation money 
to enable it to take up checks issued by it on a 
failed bank, the director had a claim allowable 
in a general creditors’ proceeding. Russell v. 
Tennessee & Kentucky Tobacco Co., 16 Tenn. 
App. 561, 65 S.W.2d 256, 1933 Tenn. App. 
LEXIS 28 (Tenn. Ct. App. 1933). 


8. Salaries. 

In voting salaries to themselves directors 
were required to act in utmost good faith in the 
interest of stockholders; exorbitant salaries not 
sustainable. Harris v. Lemming-Harris Agricul- 
tural Works, 43 S.W. 869, 1896 Tenn. Ch. App. 
LEXIS 125 (1896). 


9. Discharge of Duties. 

Whether a director or officer has properly 
discharged the duties of office is a question of 
fact to be determined in each case in view of all 
the circumstances. Fitch v. Midland Bank & 
Trust Co., 737 S.W.2d 785, 1987 Tenn. App. 
LEXIS 2798 (Tenn. Ct. App. 1987). 


48-18-302. Liability for unlawful distributions. 


(a) Adirector who votes for or assents to a distribution made in violation of 


§ 48-16-401 or the charter is personally liable to the corporation for the 
amount of the distribution that exceeds what could have been distributed 
without violating such section or the charter if it is established that the 
director did not perform such director’s duties in compliance with § 48-18-301. 
In any proceeding commenced under this section, a director has all of the 
defenses ordinarily available to a director. 
(b) Adirector held liable under subsection (a) for an unlawful distribution is 
entitled to contribution from: 
(1) Every other director who could be held liable under subsection (a) for 
the unlawful distribution; and 
(2) Each shareholder for the amount the shareholder accepted knowing 
the distribution was made in violation of § 48-16-401 or the charter. 
(c) A proceeding under this section is barred unless it is commenced within 
two (2) years after the date on which the effect of the distribution was 
measured under § 48-16-401. 


History. 

Acts 1986, ch. 887, § 8.33; 1994, ch. 776, 
§ 33; 1996, ch. 618, § 1; T.C.A. § 48-18-304; 
Acts 2012, ch. 1051, § 30. ; 


§ 8.31), concerning director and officer conflict 
of interest, was repealed by Acts 2012, ch. 1051, 
§ 30, effective January 1, 2013. 


Compiler’s Notes. 
Former § 48-18-302 (Acts 1986, ch. 887, 
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PART 4 
OFFICERS 


48-18-401. Required officers. 


(a) Acorporation has the officers described in its bylaws or designated by its 
board of directors in accordance with the bylaws. Unless the charter or bylaws 
provide otherwise, officers shall be elected or appointed by the board of 
directors. 

(b) Aduly appointed officer may appoint one (1) or more officers or assistant 
officers if authorized by the bylaws or the board of directors. 

(c) The bylaws or the board of directors shall delegate to one (1) of the 
officers responsibility for preparing minutes of the directors’ and shareholders’ 
meetings and for authenticating records of the corporation. 

(d) The same individual may simultaneously hold more than one (1) office in 
a corporation. 


History. Business Judgments in Tennessee: The Busi- 
Acts 1986, ch. 887, § 8.40; 1989, ch. 451, ness Judgment Rule, 44 U. Mem. L. Rev. 455 

§ 11; 1999, ch. 272, § 1; 2012, ch. 1051, §§ 31, (2013). 

32. 


Law Reviews. 
Corporate Directors [and Officers] Making 


NOTES TO DECISIONS 
DECISIONS UNDER PRIOR LAW 


1. Compensation of Officers. Paper Co., 3 Tenn. App. 128, 1926 Tenn. App. 
For cases discussing compensation of officers, LEXIS 76 (1926); Graves v. Graves Co., 7 Tenn. 


see Reeve v. Harris, 50 S.W. 658, 1897 Tenn. App. 369, 1928 Tenn. App. LEXIS 55 (1928). 
Ch. App. LEXIS 161 (1897); Wood v. Myers 


48-18-402. Duties of officers. 


Each officer has the authority and shall perform the duties set forth in the 
bylaws or, to the extent consistent with the bylaws, the duties prescribed by 
the board of directors or by direction of an officer authorized by the board of 
directors to prescribe the duties of other officers. 


History. 
Acts 1986, ch. 887, § 8.41. 


NOTES TO DECISIONS 


DECISIONS UNDER PRIOR LAW 


Analysis 1. President. 
Where it was claimed that the president of a 
1. President. land company (a corporation) in selling its stock 
2. Secretary. agreed that the corporation would buy it back 
3. Delegation of Powers. in event the purchaser became dissatisfied and 
4. Payment of Personal Debts. surrendered the shares, there was lack of 
5. Pleading Corporate Nonexistence. power in such officer to bind the corporation to 


48-18-403 


repurchase. Olds v. Phillipsburg Land Co., 48 
S.W. 285, 1898 Tenn. Ch. App. LEXIS 69 (1898). 
A deed of trust purporting to be that of a 
corporation and to convey its property is suffi- 
cient though signed by “M.L.B., president of 
K.L. Company.” Its validity was not affected by 
failure of the instrument to recite authority for 
the official to borrow money for the security of 
which it was executed. Where the money was 
received by the corporation, authority was pre- 
sumed in favor of the lender secured thereby. 
Turner v. Kingston Lumber & Mfg. Co., 59 S.W. 
410, 1900 Tenn. Ch. App. LEXIS 93 (1900). 

The president of a corporation had no power 
by virtue of the president’s office alone to con- 
trol the corporation’s property or its manage- 
ment. Nickey Bros. v. Lonsdale Mfg. Co., 149 
Tenn. 391, 258 S.W. 776, 1923 Tenn. LEXIS 104 
(1924). 

Where bonds secured by deed of trust were 
issued so that a corporation might borrow 
money for lawful purposes, and its president 
was authorized to dispose of them through a 
trust company or other agency, for the best 
interest of the corporation, and use the pro- 
ceeds for corporate purposes, when the presi- 
dent deposited them with the bank, directing 
that they be sold, and so much of the proceeds 
as was necessary be applied to the debts to the 
bank, the president was acting within the pow- 
ers vested in the president. Nickey Bros. v. 
Lonsdale Mfg. Co., 149 Tenn. 391, 258 S.W. 776, 
1923 Tenn. LEXIS 104 (1924). 


2. Secretary. 

A secretary of an ordinary trading corpora- 
tion was without power to endorse and transfer 
its commercial paper. Furst & Furst v. Freels, 9 
Tenn. App. 423, — S.W.2d —, 1928 Tenn. App. 
LEXIS 248 (Tenn. Ct. App. 1928). 
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3. Delegation of Powers. 

A contract to purchase and for exclusive right 
to sell coal in a certain territory, made by a 
general manager of a coal company, not officer 
under charter or bylaw, but under the presi- 
dent, was binding on a coal company as against 
one who did not know of limit on authority. 
Allison v. Tennessee C., I. & R. Co., 46 S.W. 348, 
1897 Tenn. Ch. App. LEXIS 112 (1897). 

What a corporation might do lawfully 
through its proper officers might be done 
through a delegated agent. McCallum v. 
MclIsaac, 159 Tenn. 655, 21 S.W.2d 392, 1929 
Tenn. LEXIS 26 (1929). 


4. Payment of Personal Debts. 

The liability of the payee accepting a check of 
the corporation signed by an officer in payment 
of the officer’s own debt depended on authority 
to use corporate funds for that purpose, or on 
ratification by the corporation. Mt. Verd Mills 
Co. v. McElwee, 42 S.W. 465, 1897 Tenn. Ch. 
App. LEXIS 59 (1897); Watts v. Gordon, 127 
Tenn. 96, 153 S.W. 483, 1912 Tenn. LEXIS 13 
(1912). 

Payee who accepts check of corporation in 
payment of the debt of an officer has the burden 
of showing the authority. Charles A. Hill & Co. 
v. Belmont Heights Baptist Church, 17 Tenn. 
App. 603, 69 S.W.2d 612, 1933 Tenn. App. 
LEXIS 94 (Tenn. Ct. App. 1933). 


5. Pleading Corporate Nonexistence. 

Persons served as representative of a corpo- 
ration were entitled to plead nonexistence of 
the corporation. Kelley v. Mississippi C. R. Co., 
1 F. 564, 1880 U.S. App. LEXIS 2389 (C.C.D. 
Tenn. 1880). 


48-18-403. Standards of conduct for officers. 


(a) An officer with discretionary authority shall discharge all duties under 


that authority: 
(1) In good faith; 


(2) With the care an ordinarily prudent person in a like position would 
exercise under similar circumstances; and 
(3) Ina manner the officer reasonably believes to be in the best interest of 


the corporation. 


(b) In discharging such duties, an officer is entitled to rely on information, 
opinions, reports, or statements, including financial statements and other 
financial data, if prepared or presented by: 

(1) One (1) or more officers or employees of the corporation (or a subsid- 
iary of the corporation) whom the officer reasonably believes to be reliable 
and competent in the matters presented; or 

(2) Legal counsel, public accountants, or other persons as to matters the 
officer reasonably believes are within the person’s professional or expert 


competence. 


(c) An officer is not acting in good faith if the officer has knowledge 
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concerning the matter in question that makes reliance otherwise permitted by 


subsection (b) unwarranted. 


(d) An officer is not liable for any action taken as an officer, or any failure to 
take any action, if the officer performed the duties of office in compliance with 


this section. 


History. 
Acts 1986, ch. 887, § 8.42; 1994, ch. 776, 
§ 34. 


Law Reviews. 
Corporate Directors [and Officers] Making 


Business Judgments in Tennessee: The Busi- 
ness Judgment Rule, 44 U. Mem. L. Rev. 455 
(2013). 


NOTES TO DECISIONS 


1. Illustrative Cases. 

An inmate’s petition for a declaration that 
the officers and an agent of the corporation that 
operated a penal facility for the state wrong- 
fully denied the inmate’s claim for property 
losses was properly dismissed where there was 
no allegation that the defendants failed to ex- 
ercise their authority in accordance with the 
standards of T.C.A. § 48-18-403. Becker v. My- 
ers, 895 S.W.2d 685, 1994 Tenn. App. LEXIS 
590 (Tenn. Ct. App. 1994). 

Majority shareholders of close corporation 
who were also officers, directors and employees 
of the corporation, owed a duty of good faith 
and fairness to the corporation which they 
served as officers, and if they were protecting 
legitimate interests of the corporation when 
they fired the only other shareholder, the pres- 
ence of spite or ill will would not render them or 
the corporation liable to the minority share- 
holder whose employment was terminated. 
Nelson v. Martin, 958 S.W.2d 643, 1997 Tenn. 
LEXIS 573 (Tenn. 1997), overruled in part, 
Trau-Med of Am., Inc. v. Allstate Ins. Co., 71 
S.W.3d 691, 2002 Tenn. LEXIS 154 (Tenn. 
2002), overruled in part, Watson’s Carpet & 


Floor Covering, Inc. v. McCormick, 247 S.W.3d 
169, 2007 Tenn. App. LEXIS 27 (Tenn. Ct. App. 
Jan. 18, 2007), but see, Trau-Med of Am., Inc. v. 
Allstate Ins. Co., 71 S.W.3d 691, 2002 Tenn. 
LEXIS 154 (Tenn. 2002). 

The court adopted the tort of intentional 
interference with business _ relationships, 
thereby overruling that portion of the court’s 
decision in Nelson v. Martin, 958 S.W.2d 643, 
1997 Tenn. LEXIS 573 (Tenn. 1997); the court 
also hold that liability should be imposed on the 
interfering party provided that the plaintiff can 
demonstrate the following: (1) An existing busi- 
ness relationship with specific third parties or a 
prospective relationship with an identifiable 
class of third persons; (2) The defendant’s 
knowledge of that relationship and not a mere 
awareness of the plaintiffs business dealings 
with others in general; (3) The defendant’s 
intent to cause the breach or termination of the 
business relationship; (4) The defendant’s im- 
proper motive or improper means; and finally, 
(5) Damages resulting from the tortious inter- 
ference.Trau-Med of Am., Inc. v. Allstate Ins. 
Co., 71 S.W.3d 691, 2002 Tenn. LEXIS 154 
(Tenn. 2002). 


DECISIONS UNDER PRIOR LAW 


Analysis 


. Duty Limited to Corporation. 

. Officers as Trustees. 

. President’s Knowledge of Untruthfulness of 
Statement. 

. Prima Facie Liability. 

. Delivery of Shares in Pledge. 

. Suit by Stockholder. 


WN Fe 
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- Duty Limited to Corporation. 

Statute imposed a duty that ran to the cor- 
poration, in favor of the corporation and its 
stockholders but was not intended to establish 
a statutory privity between directors and offi- 
cers and third parties not representing the 
corporate entity. Merriman v. Smith, 599 


S.W.2d 548, 1979 Tenn. App. LEXIS 389 (Tenn. 
Ct. App. 1979). 


2. Officers as Trustees. 

Officers of an insolvent corporation, in whose 
hands the assets remain, were quasi trustees 
for the creditors of the corporation. Marr v. 
Bank of West Tennessee, 44 Tenn. 471, 1867 
Tenn. LEXIS 71 (1867); Memphis Barrel Co. v. 
Ward, 99 Tenn. 172, 42 S.W. 18, 1897 Tenn. 
LEXIS 21, 63 Am. St. Rep. 825 (1897). 


3. President’s Knowledge of Untruthful- 
ness of Statement. 
Where a financial statement was made by a 
corporation to a bank whose president, inde- 
pendently of the statement, knew of the true 
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financial condition of the corporation, the bank 
was bound by the president’s knowledge; so 
that if there were fraud, it did not work to the 
detriment of the bank. Russell v. Tennessee & 
Kentucky Tobacco Co., 16 Tenn. App. 561, 65 
S.W.2d 256, 1933 Tenn. App. LEXIS 28 (Tenn. 
Ct. App. 1933). 


4, Prima Facie Liability. 

Proof that company president disbursed com- 
pany funds as an unsecured loan, without re- 
ceiving any evidence of indebtedness, consti- 
tuted a prima facie case of the president’s 
liability for breach of the president’s fiduciary 
duties. Founders Life Corp. v. Hampton, 597 
S.W.2d 897, 1980 Tenn. LEXIS 450 (Tenn. 
1980). 


5. Delivery of Shares in Pledge. 
That the president of the debtor corporation 


FOR-PROFIT BUSINESS CORPORATIONS 


156 


and the vice-president of the creditor corpora- 
tion were the same was immaterial on the issue 
of delivery of shares in pledge, there being no 
charge of fraud. Winslow v. Harriman Iron Co., 
42 S.W. 698, 1897 Tenn. Ch. App. LEXIS 73 
(1897). 


6. Suit by Stockholder. 

Stockholder in a corporation might sue to 
enforce a claim of the corporation against its 
managing officer for diversion of funds, when 
its assignee in insolvency refused to do so, 
though the stockholder was authorized to sue 
upon corporate rights of action. Streight v. 
Junk, 59 F. 321, 1893 U.S. App. LEXIS 2355 
(6th Cir. Tenn. 1893). 


48-18-404. Resignation and removal of officers. 


(a) An officer may resign at any time by delivering notice to the corporation. 
A resignation is effective when the notice is delivered unless the notice 
specified a later effective date. If a resignation is made effective at a later date 
and the corporation accepts the future effective date, its board of directors may 
fill the pending vacancy before the effective date if the board of directors 
provides that the successor does not take office until the effective date. 

(b) A board of directors may remove any officer at any time with or without 
cause and any officer or assistant officer, if appointed by another officer, may 
likewise be removed by such officer. 


History. Law Reviews. 
Acts 1986, ch. 887, § 8.43. Corporate Directors [and Officers] Making 
Business Judgments in Tennessee: The Busi- 
Textbooks. 


Tennessee Forms (Robinson, Ramsey and 


ness Judgment Rule, 44 U. Mem. L. Rev. 455 


Harwell), No. 5-1303. (2013). 


48-18-405. Contract rights of officers. 


(a) The appointment of an officer does not itself create contract rights. 

(b) An officer’s removal does not affect the officer’s contract rights, if any, 
with the corporation. An officer’s resignation does not affect the corporation’s 
contract rights, if any, with the officer. 


History. 
Acts 1986, ch. 887, § 8.44. 


48-18-406. Release or assignment of life insurance on officers. 


When a corporation, organized under the laws of this state, has caused or 
shall cause to be insured the life of any director, officer, agent, or employee, or 
when such corporation is named as a beneficiary in or assignee of any policy of 
life insurance, due authority to effect, assign, release, relinquish, convert, 
surrender, change the beneficiary, or to take any other action with reference to 
such insurance shall be sufficiently evidenced to the insurance company by a 
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written statement to that effect, signed by the president or secretary or other 
corresponding officer of such corporation. Such statement shall be binding 
upon such corporation, and any act done or suffered to be done by it upon the 
faith thereof shall protect the insurance company concerned, without further 
inquiry into the validity of the corporate authority or the regularity of the 
corporate proceedings. No person shall be disqualified, by reason of interest in 
the subject matter, from acting as a director or as a member of the executive 
committee of such corporation, on any corporate procedure touching such 
insurance. 


History. 
Acts 1986, ch. 887, § 8.45. 


Textbooks. 
Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 5-1304. 


NOTES TO DECISIONS 
DECISIONS UNDER PRIOR LAW 


1. Constitutionality. officers generally in dealing with corporate as- 
Statute was not unconstitutional as class sets. Massachusetts Mut. Life Ins. Co. v. Vogue, 
legislation on ground that it gave corporate  Inc., 54 Tenn. App. 624, 393 S.W.2d 164, 1965 


officers of insurance companies more power to ‘Tenn. App. LEXIS 282 (Tenn. Ct. App. 1965). 
bind corporations than was granted corporate 


PART 5 
INDEMNIFICATION 


48-18-501. Part definitions. 


In this part: 

(1) “Corporation” includes any domestic or foreign predecessor entity of a 
corporation in a merger or other transaction in which the predecessor’s 
existence ceased upon consummation of the transaction; 

(2) “Director” means an individual who is or was a director of a corpora- 
tion, including individuals acting pursuant to § 48-18-101, or an individual 
who, while a director of a corporation, is or was serving at the corporation’s 
request as a director, officer, partner, trustee, employee, or agent of another 
foreign or domestic corporation, partnership, joint venture, trust, employee 
benefit plan, or other enterprise. A director is considered to be serving an 
employee benefit plan at the corporation’s request if the director’s duties to 
the corporation also impose duties on or otherwise involve services by the 
director to the plan or to participants in or beneficiaries of the plan. 
“Director” includes, unless the context requires otherwise, the estate or 
personal representative of a director; 

(3) “Expenses” includes counsel fees; 

(4) “Liability” means the obligation to pay a judgment, settlement, pen- 
alty, fine (including an excise tax assessed with respect to an employee 
benefit plan), or reasonable expenses incurred with respect to a proceeding; 

(5)(A) “Official capacity” means: 
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(i) When used with respect to a director, the office of director in a 
corporation; and f 
(ii) When used with respect to an individual other than a director, as 
contemplated in § 48-18-507, the office in a corporation held by the 
officer or the employment or agency relationship undertaken by the 
employee or agent on behalf of the corporation; 
(B) “Official capacity” does not include service for any other foreign or 
domestic corporation or any partnership, joint venture, trust, employee 
benefit plan, or other enterprise; 
(6) “Party” includes an individual who was, is, or is threatened to be made 
a named defendant or respondent in a proceeding; and 
(7) “Proceeding” means any threatened, pending, or completed action, 
suit, or proceeding, whether civil, criminal, administrative, or investigative 
and whether formal or informal. 


History. Textbooks. 
Acts 1986, ch. 887, § 8.50; 1987, ch. 278, Tennessee Forms (Robinson, Ramsey and 
S33. Harwell), Nos. 5-101, 5-201. 


48-18-502. Authority to indemnify. 


(a) Except as provided in subsection (d), a corporation may indemnify an 
individual made a party to a proceeding because the individual is or was a 
director against liability incurred in the proceeding if: 

(1) The individual’s conduct was in good faith; and 
(2) The individual reasonably believed: 
(A) In the case of conduct in the individual’s official capacity with the 
corporation, that the individual’s conduct was in its best interest; and 
(B) In all other cases, that the individual’s conduct was at least not 
opposed to its best interests; and 
(3) In the case of any criminal proceeding, the individual had no reason- 
able cause to believe the individual’s conduct was unlawful. 

(b) A director’s conduct with respect to an employee benefit plan for a 
purpose the director reasonably believed to be in the interests of the partici- 
pants in and beneficiaries of the plan is conduct that satisfies the requirement 
of subdivision (a)(2)(B). 

(c) The termination of a proceeding by judgment, order, settlement, convic- 
tion, or upon a plea of nolo contendere or its equivalent is not, of itself, 
determinative that the director did not meet the standard of conduct described 
in this section. 

(d) A corporation may not indemnify a director under this section: 

(1) In connection with a proceeding by or in the right of the corporation in 
which the director was adjudged liable to the corporation; or 

(2) In connection with any other proceeding charging improper personal 
benefit to the director, whether or not involving action in the director’s 
official capacity, in which the director was adjudged liable on the basis that 
personal benefit was improperly received by the director. 


History. 
Acts 1986, ch. 887, § 8.51. 
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NOTES TO DECISIONS 


DECISIONS UNDER PRIOR LAW 


1. Indemnification Appropriate. 

“Outside” directors of a corporation charged 
with issuing a false and misleading prospectus 
in connection with a securities registration who 
showed that, before signing the registration 
statement, they conducted a reasonable inves- 
tigation and verification of the facts in the 
statement, and that based on that investigation 
they had reasonable grounds to believe and did 
actually believe that the statement was true 


and accurate, were entitled to a court order of 
indemnification by the corporation for expenses 
incurred in defending a lawsuit based on the 
issuance of that statement and such indemni- 
fication did not contravene the public policy of 
the Securities Act of 1933, compiled in 15 
U.S.C. § 77a et seq. Goldstein v. Alodex Corp., 
409 F. Supp. 1201, 1976 U.S. Dist. LEXIS 
16048 (E.D. Pa. 1976). 


48-18-503. Mandatory indemnification. 


Unless limited by its charter, a corporation shall indemnify a director who 
was wholly successful, on the merits or otherwise, in the defense of any 
proceeding to which the director was a party because the director is or was a 
director of the corporation against reasonable expenses incurred by the 


director in connection with the proceeding. 


History. 
Acts 1986, ch. 887, § 8.52. 


NOTES TO DECISIONS 


1. In General. 

Since plaintiff was sued because of the plain- 
tiffs position with the company, and since the 
plaintiff was successful in the defense of that 
suit, the plaintiff was entitled to indemnifica- 


tion as a matter of law. Sherman v. Am. Water 
Heater Co., 50 S.W.3d 455, 2001 Tenn. App. 
LEXIS 119 (Tenn. Ct. App. 2001), review or 
rehearing denied, — S.W.3d —, 2001 Tenn. 
LEXIS 544 (Tenn. July 2, 2001). 


48-18-504. Advance for expenses. 


(a) A corporation may pay for or reimburse the reasonable expenses in- 
curred by a director who is a party to a proceeding in advance of final 
disposition of the proceeding if: 

(1) The director furnishes the corporation a written affirmation of the 
director’s good faith belief that the director has met the standard of conduct 
described in § 48-18-502; 

(2) The director furnishes the cbrpolation a written undertaking, ex- 
ecuted personally or on the director’s behalf, to repay the advance if it is 
ultimately determined that the director is not entitled to indemnification; 
and 

(3) A determination is made that the facts then known to those making 
the determination would not preclude indemnification under this part. 

(b) The undertaking required by subdivision (a)(2) must be an unlimited 
general obligation of the director but need not be secured and may be accepted 
without reference to financial ability to make repayment. 

(c) Determinations and authorizations of payments under this section shall 
be made in the manner specified in § 48-18-506. 
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History. 

Acts 1986, ch. 887, § 8.53; 1987, ch. 273, ‘ 
§ 33. 


48-18-505. Court ordered indemnification. 


Unless a corporation’s charter provides otherwise, a director of the corpora- 
tion who is a party to a proceeding may apply for indemnification to the court 
conducting the proceeding or to another court of competent jurisdiction. On 
receipt of an application, the court, after giving any notice the court considers 
necessary, may order indemnification if it determines the director is: 

(1) Entitled to mandatory indemnification under § 48-18-5003, in which 
case the court shall also order the corporation to pay the director’s reason- 
able expenses incurred to obtain court-ordered indemnification; or 

(2) Fairly and reasonably entitled to indemnification in view of all the 
relevant circumstances, whether or not the director met the standard of 
conduct set forth in § 48-18-502 or was adjudged liable as described in 
§ 48-18-502(d), but if the director was adjudged so liable the director’s 
indemnification is limited to reasonable expenses incurred. 


History. 
Acts 1986, ch. 887, § 8.54. 


NOTES TO DECISIONS 


DECISIONS UNDER PRIOR LAW 


1. Indemnification Granted. 

“Outside” directors of a corporation charged 
with issuing a false and misleading prospectus 
in connection with a securities registration who 
showed that, before signing the registration 
statement, they conducted a reasonable inves- 
tigation and verification of the facts in the 
statement and that based on that investigation 
they had reasonable grounds to believe and did 


and accurate were entitled to a court order of 
indemnification by the corporation for expenses 
incurred in defending a lawsuit based on the 
issuance of that statement and such indemni- 
fication did not contravene the public policy of 
the Securities Act of 1933, compiled in 15 
U.S.C. § 77a et seq. Goldstein v. Alodex Corp., 
409 F. Supp. 1201, 1976 U.S. Dist. LEXIS 


actually believe that the statement was true ijathra tarps ies shnakiags 


48-18-506. Determination and authorization of indemnification. 


(a) A corporation may not indemnify a director under § 48-18-502 unless 
authorized in the specific case after a determination ‘has been made that 
indemnification of the director is permissible in the circumstances because the 
director has met the standard of conduct set forth in § 48-18-502. 

(b) The determination shall be made: 

(1) By the board of directors by majority vote of a quorum consisting of 
directors not at the time parties to the proceeding; 

(2) If a quorum cannot be obtained under subdivision (b)(1), by majority 
vote of a committee duly designated by the board of directors (in which 
designation directors who are parties may participate), consisting solely of 
two (2) or more directors not at the time parties to the proceeding; 

(3) By independent special legal counsel: - 

(A) Selected by the board of directors or its committee in the manner 
prescribed in subdivision (b)(1) or (b)(2); or 
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(B) If a quorum of the board of directors cannot be obtained under 
subdivision (b)(1) and a committee cannot be designated under subdivision 
(b)(2), selected by majority vote of the full board of directors (in which 
selection directors who are parties may participate); or 
(4) By the shareholders, but shares owned by or voted under the control of 

directors who are at the time parties to the proceeding may not be voted on 

the determination. 

(c) Authorization of indemnification and evaluation as to reasonableness of 
expenses shall be made in the same manner as the determination that 
indemnification is permissible, except that if the determination is made by 
special legal counsel, authorization of indemnification and evaluation as to 
reasonableness of expenses shall be made by those entitled under subdivision 
(b)(3) to select counsel. 


History. 
Acts 1986, ch. 887, § 8.55. 


48-18-507. Indemnification of officers, employees, and agents. 


Unless a corporation’s charter provides otherwise: 

(1) An officer of the corporation who is not a director is entitled to 
mandatory indemnification under § 48-18-503, and is entitled to apply for 
court-ordered indemnification under § 48-18-505, in each case to the same 
extent as a director; 

(2) The corporation may indemnify and advance expenses under this part 
to an officer, employee, or agent of the corporation who is not a director to the 
same extent as to a director; and 

(3) A corporation may also indemnify and advance expenses to an officer, 
employee, or agent who is not a director to the extent, consistent with public 
policy, that may be provided by its charter, bylaws, general or specific action 
of its board of directors, or contract. 


History. 
Acts 1986, ch. 887, § 8.56. 


NOTES TO DECISIONS 


1. Construction. tion as a matter of law. Sherman v. Am. Water 

Since plaintiff was sued because of the plain- Heater Co., 50 S.W.3d 455, 2001 Tenn. App. 
tiffs position with the company, and since the LEXIS 119 (Tenn. Ct. App. 2001), review or 
plaintiff was successful in the defense of that rehearing denied, — S.W.3d —, 2001 Tenn. 
suit, the plaintiff was entitled to indemnifica- LEXIS 544 (Tenn. July 2, 2001). 


48-18-508. Insurance. 


A corporation may purchase and maintain insurance on behalf of an 
individual who is or was a director, officer, employee, or agent of the corpora- 
tion, or who, while a director, officer, employee, or agent of the corporation, is 
or was serving at the request of the corporation as a director, officer, partner, 
trustee, employee, or agent of another foreign or domestic corporation, part- 
nership, joint venture, trust, employee benefit plan, or other enterprise, 
against liability asserted against or incurred by the individual in that capacity 
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or arising from the individual’s status as a director, officer, employee, or agent, 
whether or not the corporation would have power to indemnify the individual 
against the same liability under § 48-18-502 or § 48-18-503. 


History. 
Acts 1986, ch. 887, § 8.57. 


48-18-509. Exclusivity of rights — Charter limiting indemnification — 
Payment of witness expenses. 


(a)(1) The indemnification and advancement of expenses granted pursuant 
to, or provided by, chapters 11-27 of this title shall not be deemed exclusive 
of any other rights to which a director seeking indemnification or advance- 
ment of expenses may be entitled, whether contained in chapters 11-27 of 
this title, the charter, or the bylaws or, when authorized by such charter or 
bylaws, in a resolution of shareholders, a resolution of directors, or an 
agreement providing for such indemnification; provided, that no indemnifi- 
cation may be made to or on behalf of any director if a judgment or other final 
adjudication adverse to the director establishes the director’s liability: 
(A) For any breach of the duty of loyalty to the corporation or its 
shareholders; 
(B) For acts or omissions not in good faith or which involve intentional 
misconduct or a knowing violation of law; or 
(C) Under § 48-18-302. 

(2) Nothing contained in chapters 11-27 of this title shall affect any rights 
to indemnification to which corporate personnel, other than directors, may 
be entitled by contract or otherwise under law. If the charter limits 
indemnification or advance for expenses, indemnification and advance for 
expenses are valid only to the extent consistent with the charter. 

(b) This part does not limit a corporation’s power to pay or reimburse 
expenses incurred by a director in connection with the director’s appearance as 
a witness in a proceeding at a time when the director has not been made a 
named defendant or respondent to the proceeding. 


History. Textbooks. . 

Acts 1986, ch. 887, § 8.58; 1987, ch. 273, Tennessee Forms (Robinson, Ramsey and 
§ 34; 1989, ch. 451,§ 12; 2012, ch. 1051, §§ 33, Harwell), Nos. 5-101, 5-201. 
34. 


PART 6 
LIMITATION OF ACTIONS 


48-18-601. Limitation of actions for breach of fiduciary duty. 


Any action alleging breach of fiduciary duties by directors or officers, 
including alleged violations of the standards established in § 48-18-301, 
§ 48-18-4038 or part 7 of this chapter, must be brought within one (1) year from 
the date of such breach or violation; provided, that in the event the alleged 
breach or violation is not discovered nor reasonably should have been discov- 
ered within the one-year period, the period of limitation shall be one (1) year 
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from the date such was discovered or reasonably should have been discovered. 
In no event shall any such action be brought more than three (3) years after the 
date on which the breach or violation occurred, except where there is 
fraudulent concealment on the part of the defendant, in which case the action 


shall be commenced within one (1) year after the alleged breach or violation is, 


or should have been, discovered. 


History. 
Acts 1986, ch. 887, § 8.60; 2012, ch. 1051, 
§ 35. 


Law Reviews. 
Unpacking Limited Liability: Direct and Vi- 


carious Liability of Corporate Participants for 
Torts of the Enterprise (Robert B. Thompson), 
47 Vand. L. Rey. 1 (1994). 


NOTES TO DECISIONS 


1. Applicability. 

In an action against savings and loan direc- 
tors for breach of fiduciary duties, the six-year 
limitation period in T.C.A. § 28-3-109 applied 
rather than the three-year limitation period in 
T.C.A. § 28-3-105 where the action was filed 
prior to the enactment of T.C.A. § 48-18-601, 
which would otherwise clearly have controlled. 
Federal Sav. & Loan Ins. Corp. v. Burdette, 696 
F. Supp. 1196, 1988 U.S. Dist. LEXIS 11038 
(E.D. Tenn. 1988). 

The delayed effective date of T.C.A. § 48-18- 
601 was not an expression of intent that it 
should take effect prior to its expressly stated 
effective date, or be retroactively applied to all 
rights arising after its enactment, but before its 
effective date. American Network Group, Inc. v. 


Kostyk, 804 S.W.2d 447, 1990 Tenn. App. 
LEXIS 763 (Tenn. Ct. App. 1990). 

On January 1, 1988, the former limitation of 
six years was shortened to one year, and plain- 
tiffs in action accruing before 1988 had one year 
after January 1, 1988, within which to sue, 
their suit not being barred by the former six 
year statute. American Network Group, Inc. v. 
Kostyk, 804 S.W.2d 447, 1990 Tenn. App. 
LEXIS 763 (Tenn. Ct. App. 1990). 

Since this section applies to the breach of 
fiduciary duties by “directors or officers,” it did 
not apply to an action by minority shareholders 
against a majority shareholder. Mike v. Po 
Group, 937 S.W.2d 790, 1996 Tenn. LEXIS 529 
(Tenn. 1996). 


PART 7 
CONFLICTING INTEREST TRANSACTIONS 


48-18-701. Part definitions. 
In this part: 


(1) “Control” (including “controlled by”) means: 

(A) Having the power, directly or indirectly, to elect or remove a 
majority of the members of the board of directors or other governing body 
of an entity, whether through the ownership of voting shares or interests, 


by contract, or otherwise; or 


(B) Being subject to a majority of the risk of loss from the entity’s 
activities or entitled to receive a majority of the entity’s residual returns; 
(2) “Director’s or officer’s conflicting interest transaction” means a trans- 

action effected or proposed to be effected by the corporation (or by an entity 


controlled by the corporation): 


(A) To which, at the relevant time, the director or officer is a party; or 
(B) Respecting which, at the relevant time, the director or officer had 
knowledge and a material financial interest known to the director or 


officer; or 


(C) Respecting which, at the relevant time, the director or officer knew 
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that a related person was a party or had a material financial interest; 

(3) “Fair to the corporation” means, for purposes of § 48-18-702(b)(3), that 
the transaction as a whole was beneficial to the corporation, taking into 
appropriate account whether it was: 

(A) Fair in terms of the director’s or officer’s dealings with the corpora- 
tion; and 

(B) Comparable to what might have been obtainable in an arm’s length 
transaction, given the consideration paid or received by the corporation; 
(4) “Material financial interest” means a financial interest in a transac- 

tion that would reasonably be expected to impair the objectivity of the 
director’s or officer’s judgment when participating in action on the authori- 
zation of the transaction; 

(5) “Material relationship” means a familial, financial, professional, em- 
ployment or other relationship that would reasonably be expected to impair 
the objectivity of the director’s judgment when participating in the action to 
be taken; 

(6)(A) “Qualified director” means a director who, at the time action is to be 

taken under § 48-18-703, is not a director: 

(i) As to whom the transaction is a director’s or officer’s conflicting 
interest transaction; or 

(ii) Who has a material relationship with another director as to whom 
the transaction is a director’s or officer’s conflicting interest transaction; 
(B) The presence of one (1) or more of the following circumstances shall 

not automatically prevent a director from being a qualified director: 

(i) Nomination or election of the director to the current board by any 
director who is not a qualified director with respect to the matter (or by 
any person that has a material relationship with that director), acting 
alone or participating with others; or 

(ii) Service as a director of another corporation of which a director 
who is not a qualified director with respect to the matter (or any 
individual who has a material relationship with that director), is or was 
also a director; 

(7) “Related person” means: 

(A) The director’s or officer’s spouse; 

(B) A child, stepchild, grandchild, parent, step parent, grandparent, 
sibling, step sibling, half sibling, aunt, uncle, niece or nephew (or spouse 
of any thereof) of the director or officer or of the director’s or officer’s 
spouse; 

(C) An individual living in the same home as the director or officer; 

(D) An entity (other than the corporation or an entity controlled by the 
corporation) controlled by the director or officer or any person specified in 
subdivisions (7)(A)-(C); 

(KE) A domestic or foreign: 

(i) Business or nonprofit corporation (other than the corporation or an 
entity controlled by the corporation) of which the director or officer is a 
director but only with respect to a transaction or proposed transaction to 
which the corporation and the other business or nonprofit corporation 
are parties or proposed parties and that is a transaction or proposed 
transaction that is or should be considered by the board of directors of 
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the corporation; 
(ii) Unincorporated entity of which the director or officer is a general 
partner or a member of the governing body; or 
(iii) Individual, trust or estate for whom or of which the director or 

officer is a trustee, guardian, personal representative or like fiduciary; 

or | 

(F) A person that is or an entity that is controlled by, an employer of the 
director or officer; 
(8) “Relevant time” means: 

(A) The time at which directors’ action respecting the transaction is 
taken in compliance with § 48-18-703; or 

(B) If the transaction is not brought before the board of directors of the 
corporation (or its committee) for action under § 48-18-7038, at the time 
the corporation (or an entity controlled by the corporation) becomes legally 
obligated to consummate the transaction; and 
(9) “Required disclosure” means disclosure of: 

(A) The existence and nature of the director’s or officer’s conflicting 
interest; and 

(B) All facts known to the director or officer respecting the subject 
matter of the transaction that a director or officer free of such conflicting 
interest would reasonably believe to be material in deciding whether to 
proceed with the transaction. 


History. 
Acts 2012, ch. 1051, § 36. 


48-18-702. Judicial action. 


(a) Atransaction effected or proposed to be effected by the corporation (or by 
an entity controlled by the corporation) may not be the subject of equitable 
relief, or give rise to an award of damages or other sanctions against a director 
or officer of the corporation, in a proceeding by a shareholder or by or in the 
right of the corporation, on the ground that the director or officer has an 
interest respecting the transaction, if it is not a director’s or officer’s conflicting 
interest transaction. 

(b) A director’s or officer’s conflicting interest transaction may not be the 
subject of equitable relief, or give rise to an award of damages or other 
sanctions against a director or officer of the corporation, in a proceeding by a 
shareholder or by or in the right of the corporation, on the ground that the 
director or officer has an interest respecting the transaction, if: 

(1) Directors’ action respecting the transaction was taken in compliance 
with § 48-18-703 at any time; 

(2) Shareholders’ action respecting the transaction was taken in compli- 
ance with § 48-18-704 at any time; or 

(3) The transaction, judged according to the circumstances at the relevant 
time, is established to have been fair to the corporation. 


History. 
Acts 2012, ch. 1051, § 36. 
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48-18-703. Directors’ action. 


ra 


(a) Directors’ action respecting a director’s or officer’s conflicting interest 
transaction is effective for purposes of § 48-18-702(b)(1) if the transaction has 
been authorized by the affirmative vote of a majority (but no fewer than two 
(2)) of the qualified directors who voted on the transaction, after required 
disclosure by the conflicted director or officer of information not already known 
by such qualified directors, or after modified disclosure in compliance with 
subsection (b); provided, that: 

(1) The qualified directors have deliberated and voted without the par- 
ticipation by any other director; and 

(2) Where the action has been taken by a committee, all members of the 
committee were qualified directors, and either: 

(A) The committee was composed of all the qualified directors on the 
board of directors; or 

(B) The members of the committee were appointed by the affirmative 
vote of a majority of the qualified directors on the board. 

(b) Notwithstanding subsection (a), when a transaction is a director’s or 
officer’s conflicting interest transaction only because a related person described 
in § 48-18-701(7)(E) or (7)(F) is a part to or has a material financial interest in 
the transaction, the conflicted director or officer is not obligated to make 
required disclosure to the extent that the director or officer reasonably believes 
that doing so would violate a duty imposed under law, a legally enforceable 
obligation of confidentiality, or a professional ethics rule; provided, that the 
conflicted director or officer discloses to the qualified directors voting on the 
transaction: 

(1) All the information required to be disclosed that is not so violative; 

(2) The existence and nature of the director’s or officer’s conflicting 
interest; and 

(3) The nature of the conflicted director’s or officer’s duty not to disclose 
the confidential information. 

(c)(1) A majority (but no fewer than two (2)) of all the qualified directors on 

the board of directors, or on the committee, constitutes a quorum for 

purposes of action that complies with this section. 

(2) Where directors’ action under this section does not satisfy a quorum or 
voting requirement applicable to the authorization of the transaction by 
reason of the charter, the bylaws or a provision of law, independent action to 
satisfy those authorization requirements must be taken by the board of 
directors or a committee, in which action directors who are not qualified 
directors may participate. 


History. Cross-References. 
Acts 2012, ch. 1051, § 36. Confidentiality of public records, § 10-7-504. 


48-18-704. Shareholders’ action. 


(a) Shareholders’ action respecting a director’s or officer’s conflicting inter- 
est transaction is effective for purposes of § 48-18-702(b)(2) if a majority of the 
votes cast by the holders of all qualified shares are in favor of the transaction 
after: 
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(1) Notice to shareholders describing the action to be taken respecting the 
transaction; 

(2) Provision to the corporation of the information referred to in subsec- 
tion (b); and 

(3) Communication to the shareholders entitled to vote on the transaction 
of the information that is the subject of required disclosure, to the extent the 
information is not known by them. 

(b) A director or officer who has conflicting interest respecting the transac- 
tion shall, before the shareholders’ vote, inform the secretary or other officer or 
agent of the corporation authorized to tabulate votes, in writing, of the number 
of shares that the director or officer knows are not qualified shares under 
subsection (c), and the identity of the holders of those shares. 

(c) For purposes of this section: 

(1) “Holder” means, and “held by” refers to, shares held by both a record 
shareholder (as defined in § 48-23-101) and a beneficial shareholder (as 
defined in § 48-23-101); and 

(2) “Qualified shares” means all shares entitled to be voted with respect to 
the transaction except for shares that the secretary or other officer or agent 
of the corporation authorized to tabulate votes either knows, or under 
subsection (b) is notified, are held by: 

(A) A director or officer who has a conflicting interest respecting the 
transaction; or 

(B) A related person of the director or officer (excluding a person 
described in § 48-18-701(7)(F)). 

(d) A majority-of the votes entitled to be cast by the holders of all qualified 
shares constitutes a quorum for purposes of compliance with this section. 
Subject to subsection (e), shareholders’ action that otherwise complies with 
this section is not affected by the presence of holders, or by the voting, of shares 
that are not qualified shares. 

(e) Ifa shareholders’ vote does not comply with subsection (a) solely because 
of a director’s or officer’s failure to comply with subsection (b), and if the 
director or officer establishes that the failure was not intended to influence and 
did not in fact determine the outcome of the vote, the court may take such 
action respecting the transaction and the director or officer, and may give such 
effect, if any, to the shareholders’ vote, as the court considers appropriate in the 
circumstances. 

(f) Where shareholders’ action under this section does not satisfy a quorum 
or voting requirement applicable to the authorization of the transaction by 
reason of the charter, the bylaws or a provision of law, independent action to 
satisfy those authorization requirements must be taken by the shareholders, 
in which action shares that are not qualified shares may participate. 


History. 
Acts 2012, ch. 1051, § 36. 


48-20-101 


Section 


48-20-101. 
48-20-102. 
48-20-103. 
48-20-104. 
48-20-105. 
48-20-106. 
48-20-107. 
48-20-108. 
48-20-109. 


48-20-201. 
48-20-202. 
48-20-203. 
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CHAPTER 19 
[RESERVED] 


CHAPTER 20 
AMENDMENT OF CHARTER AND BYLAWS 


Part 1. Amendment of Charter 


Authority to amend. 

Amendment by board of directors. 

Amendment by board of directors and shareholders. 
Voting on amendments by voting groups. 
Amendment before issuance of shares. 

Articles of amendment. 

Restated charter. 

Amendment of charter pursuant to reorganization. 
Effect of amendment. 


Part 2. Amendment of Bylaws 


Amendment of bylaws by board of directors or shareholders. 
Bylaw increasing quorum or voting requirement for shareholders. 
Bylaw increasing quorum or voting requirement for directors. 


PART 1 
AMENDMENT OF CHARTER 


48-20-101. Authority to amend. 


(a) A corporation may amend its charter at any time to add or change a 


provision that is required or permitted in the charter or to delete a provision 
not required in the charter. Whether a provision is required or permitted in the 
charter is determined as of the effective date of the amendment. 

(b) A shareholder of the corporation does not have a vested property right 
resulting from any provision in the charter or bylaws, including provisions 
relating to management, control, capital structure, dividend entitlement, or 
purpose or duration of the corporation. 


History. 
Acts 1986, ch. 887, § 10.01; 1987, ch. 273, § 35. 


Documents filed with county register of deeds 
in addition to the secretary of state’s office, 
§ 48-11-3038. 

Nonprofit corporations, amendment of char- 
ter and bylaws, title 48, ch. 60. 


Cross-References. 

Applicability of business corporation law, 
title 48, chs. 11-27, to corporations existing on 
January 1, 1988, title 48, ch. 27. 


NOTES TO DECISIONS 
DECISIONS UNDER PRIOR LAW 


Analysis 


1. Change in Capital Stock. 
2. Void Amendment. 


1. Change in Capital Stock. 

For cases discussing, under prior laws, 
amendments to increase or reduce capital 
stock, see Peck v. Elliott, 79 F. 10, 1897 US. 
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App. LEXIS 1730, 38 L.R.A. 616 (6th Cir. Tenn. 
1897); Union Ry. v. Sneed, 99 Tenn. 1, 41 S.W. 
364 (1897); Newport Cotton-Mill Co. v. Mims, 
103 Tenn. 465, 53 S.W. 736, 1899 Tenn. LEXIS 
128 (1899); Uffelman v. Boillin, 19 Tenn. App. 1, 
82 S.W.2d 545, 1935 Tenn. App. LEXIS 18 
(Tenn. Ct. App. 1935). 


2. Void Amendment. 
An amendment which purported to include a 
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grant of an unwarranted power, to pay for an 
increase of stock by use of surplus and undi- 
vided profits consisting of both tangible and 
intangible assets, was void. United Hosiery 
Mills Corp. v. Stevens, 146 Tenn. 531, 243 S.W. 
656, 1921 Tenn. LEXIS 30 (1922). 


48-20-102. Amendment by board of directors. 


Unless the charter provides otherwise, a corporation’s board of directors may 
adopt one (1) or more amendments to the corporation’s charter without 


shareholder action to: 


(1) Delete the names and addresses of the initial directors; 

(2) Delete the name and address of the initial registered agent or 
registered office, if a statement of change is on file with the secretary of state; 

(3) Designate or change the address of the principal office of the corpora- 
tion (or a mailing address if the United States postal service does not deliver 


to the principal office); 


(4) Change each issued and unissued authorized share of an outstanding 
class into a greater number of whole shares if the corporation has only 


shares of that class outstanding; 


(5) Change the corporate name by substituting the word “corporation,” 
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“incorporated,” “company,” or the abbreviation “corp.,” “inc.,” or “co.,” for a 
similar word or abbreviation in the name, or by adding, deleting or changing 
a geographical attribution for the name; 

(6) Designate the street address and zip code of the corporation’s current 


registered office (or a mailing address if the United States postal service does 
not deliver to the registered office), the county in which the office is located, 
and the name of its current registered agent at that office, as required by 
§ 48-27-101(b); 

(7) Delete the initial principal office, if an annual report is on file with the 
secretary of state; or 

(8) Make any other change expressly permitted by chapters 11-27 of this 
title to be made without shareholder action. 


History. 
Acts 1986, ch. 887, § 10.02; 1987, ch. 273, 


§ 36; 1989, ch. 451, § 13; 1991, ch. 188, § 3; 
2012, ch. 1051, §§ 37, 38. 


48-20-103. Amendment by board of directors and shareholders. 


(a) A corporation’s board of directors may propose one (1) or more amend- 
ments to the charter for submission to the shareholders. 


(b) For the amendment to be adopted: 

(1) The board of directors shall recommend the amendment to the 
shareholders, unless the board of directors determines that because of 
conflict of interest or other special circumstances, it should make no 
recommendation and communicate the basis for its determination to the 
shareholders with the amendment; and 
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(2) The shareholders entitled to vote on the amendment shall approve the 
amendment as provided in subsection (e). ‘ 

(c) The board of directors may condition its submission of the proposed 
amendment on any basis. 

(d) The corporation shall notify each shareholder, whether or not entitled to 
vote, of the proposed shareholders’ meeting in accordance with § 48-17-105. 
The notice of meeting must also state that the purpose, or one (1) of the 
purposes, of the meeting is to consider the proposed amendment and contain or 
be accompanied by a copy or summary of the amendment. 

(e) Unless chapters 11-27 of this title, the charter, or the board of directors 
(acting pursuant to subsection (c)) requires a greater vote or a vote by voting 
groups, the amendment to be adopted must be approved by: 

(1) A majority of the votes entitled to be cast on the amendment by any 
voting group with respect to which the amendment would create dissenters’ 
rights; and 

(2) The votes required by §§ 48-17-206 and 48-17-207 by gies other 
voting group entitled to vote on the amendment. 


History. 
Acts 1986, ch. 887, § 10.08. 


48-20-104. Voting on amendments by voting groups. 


(a) The holders of the outstanding shares of a class are entitled to vote as a 
separate voting group (if shareholder voting is otherwise required by chapters 
11-27 of this title) on a proposed amendment if the amendment would: 

(1) Increase or decrease the aggregate number of authorized shares of the 
class; 

(2) Effect an exchange or reclassification of all or part of the shares of the 
class into shares of another class; 

(3) Effect an exchange or reclassification, or create the right of exchange, 
of all or part of the shares of another class into shares of the class; 

(4) Change the designation, rights, preferences, or limitations of all or 
part of the shares of the class; 

(5) Change the shares of all or part of the class into a different number of 
shares of the same class; 

(6) Create a new class or change a class with subordinate and inferior 
rights into a class of shares, having rights or preferences with respect to 
distributions or dissolution that are prior, superior, or substantially equal to 
the shares of the class, or increase the rights, preferences or number of 
authorized shares of any class having rights or preferences with respect to 
distributions or to dissolution that are prior, superior, or substantially equal 
to the shares of the class; 

(7) Limit or deny an existing preemptive right of all or part of the shares 
of the class; 

(8) Authorize the issuance as a share dividend of shares of such class in 
respect of shares of another class; or 

(9) Cancel or otherwise affect rights to distributions or dividends that 
have accumulated but not yet been declared on all or part of the shares of the 
class. 
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(b) If a proposed amendment would affect a series of a class of shares in one 

(1) or more of the ways described in subsection (a), the shares of that series are 

entitled to vote as a separate voting group on the proposed amendment. 

(c) If a proposed amendment that entitles two (2) or more series of shares to 
vote as separate voting groups under this section would affect those two (2) or 
more series in the same or a substantially similar way, the shares of all the 
series so affected must vote together as a single voting group on the proposed 
amendment. 

(d) Aclass or series of shares is entitled to the voting rights granted by this 
section although the charter provides that the shares are nonvoting shares. 


History. 
Acts 1986, ch. 887, § 10.04; 1989, ch. 451, 
§ 14. 


48-20-105. Amendment before issuance of shares. 


If a corporation has not yet issued shares, its board of directors or its 
incorporators, in the event that there is no board of directors, may adopt one 
(1) or more amendments to the corporation’s charter. 


History. 
Acts 1986, ch. 887, § 10.05. 


NOTES TO DECISIONS 


DECISIONS UNDER PRIOR LAW 


1. Effect on Subscribers. 

An amendment to the charter filed before the 
corporation came into existence prevented the 
corporation as originally contemplated from 
coming into existence, so that subscriptions 
taken on the basis of the original charter never 
became binding. Wallace v. Duel, 18 Tenn. App. 
483, 79 S.W.2d 595, 1934 Tenn. App. LEXIS 50 
(Tenn. Ct. App. 1934). 

An attempt by incorporators to change the 
original charter without the consent of a sub- 
scriber, after the subscription had been made, 
worked a change in the subscription contract, 
and a subsequent perfection of the amended 
charter did not act as an acceptance of the 
original offer of the subscriber, binding the 


48-20-106. Articles of amendment. 


subscriber to the new terms resulting from the 
amendment. Wallace v. Duel, 18 Tenn. App. 
483, 79 S.W.2d 595, 1934 Tenn. App. LEXIS 50 
(Tenn. Ct. App. 1934). 

The failure of a subscriber to capital stock of 
a proposed corporation, upon notice given by 
the promoters, to attend a so-called meeting of 
the stockholders, the object of which was to 
amend the corporate charter, would not justify 
anyone in relying upon the subscriber’s sub- 
scription as an estoppel, nor as a waiver of the 
subscriber’s rights as they then existed. Wal- 
lace v. Duel, 18 Tenn. App. 483, 79 S.W.2d 595, 
1934 Tenn. App. LEXIS 50 (Tenn. Ct. App. 
1934). 


A corporation amending its charter shall deliver to the secretary of state for 
filing articles of amendment setting forth: 


(1) The name of the corporation; 


(2) The text of each amendment adopted; 
(3) If an amendment provides for an exchange, reclassification or cancel- 
lation of issued shares, provisions for implementing such amendment if not 


contained in the amendment itself; 


(4) The date of each amendment’s adoption; 
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(5) If an amendment was duly adopted by the incorporators or board of 
directors without shareholder action, a statement to that’ effect and that 
shareholder action was not required; and 

(6) If an amendment was duly adopted by the shareholders, a statement 


to that effect. 


History. 
Acts 1986, ch. 887, § 10.06; 1989, ch. 451, 
§ 15; 1991, ch. 188, § 8. 


Textbooks. 
Tennessee Forms (Robinson, Ramsey and 
Harwell), Nos. 5-708, 5-704, 5-706. 


NOTES TO DECISIONS 


DECISIONS UNDER PRIOR LAW 


Analysis 


1. Filing. 
2. Shareholder Approval. 


1. Filing. 

An amended charter, equally with the char- 
ter, was void unless the requirements as to 
registration were complied with. Anderson v. 
Middle & E. Tenn. Cent. R.R., 91 Tenn. 44, 17 
S.W. 803, 1891 Tenn. LEXIS 75 (1891); Union 
Ry. v. Sneed, 99 Tenn. 1, 41 S.W. 364 (1897). 


2. Shareholder Approval. 

Where the certificate evidencing the stock- 
holder approval of the amendment was duly 
filed, the amendment was complete and the 
validity of the same could not be collaterally 
questioned. Filley v. Kickoff Publishing Co., 454 
F.2d 1288, 1972 U.S. App. LEXIS 11409 (6th 
Cir. Tenn. 1972). 


48-20-1107. Restated charter. 


(a) A corporation’s board of directors may restate its charter at any time 
with or without shareholder action. 

(b) The restatement may include one (1) or more amendments to the 
charter. If the restatement includes an amendment requiring shareholder 
approval, it shall be adopted as provided in §. 48-20-1083. 

(c) If the board of directors submits a restatement for shareholder action, 
the corporation shall notify each shareholder, whether or not entitled to vote, 
of the proposed shareholders’ meeting in accordance with § 48-17-105. The 
notice shall also state that the purpose, or one (1) of the purposes, of the 
meeting is to consider the proposed restatement and contain or be accompa- 
nied by a copy of the restatement that identifies any amendment or other 
change it would make in the charter. 

(d) Acorporation restating its charter shall deliver to the secretary of state 
the restated charter, setting forth the name of the corporation and the text of 
the restated charter, together with a certificate setting forth: 

(1) Whether the restatement contains an amendment to the charter 
requiring shareholder approval and, if it does not, that the board of directors 
adopted the restatement; or 

(2) If the restatement contains an amendment to the charter requiring 
shareholder approval, the information required by § 48-20-106. 

(e) If the restatement contains an amendment to the charter, it shall be 
designated in the heading as an “Amended and Restated Charter.” 

(f) The restated charter must contain all the requirements of a charter as set 
out in § 48-12-102(a) unless the corporation is exempt from any of those 
requirements pursuant to § 48-27-101(b). 
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(g) A duly adopted restated charter supersedes the original charter and all 
prior amendments thereto. 

(h) The secretary of state may certify a restated charter as the charter 
currently in effect, without including the certificate information required by 
subsection (d). 


History. Textbooks. 
Acts 1986, ch. 887, § 10.07; 1989, ch. 451, Tennessee Forms (Robinson, Ramsey and 
§ 16; 1991, ch. 188, § 6. Harwell), No. 5-702. 


48-20-108. Amendment of charter pursuant to reorganization. 


(a) Acorporation’s charter may be amended without action by the board of 
directors or shareholders to carry out a plan of reorganization ordered or 
decreed by a court of competent jurisdiction under federal statute, if the 
charter after amendment contains only provisions required or permitted by 
§ 48-12-102. 

(b) The individual or individuals designated by the court shall deliver to the 
secretary of state for filing articles of amendment setting forth: 

(1) The name of the corporation; 

(2) The text of each amendment approved by the court; 

(3) The date of the court’s order or decree approving the articles of 
amendment; 

(4) The title of the reorganization proceeding in which the order or decree 
was entered; and 

(5) A statement that the court had jurisdiction of the proceeding under 
federal statute. 

(c) Shareholders of a corporation undergoing reorganization do not have 
dissenters’ rights except as and to the extent provided in the reorganization 
plan. 

(d) This section does not apply after entry of a final decree in the reorgani- 
zation proceedings, even though the court retains jurisdiction of the proceeding 
for limited purposes unrelated to consummation of the reorganization plan. 


History. Law Reviews. 
Acts 1986, ch. 887, § 10.08. The Conundrum of Directors’ Duties in 
Aleibooks: Nearly Insolvent Corporations (Mike Roberts), 


Tennessee Forms (Robinson, Ramsey and eo Demme ot 1G Beg. 45 pen uar 
Harwell), No. 5-705. 


48-20-109. Effect of amendment. 


An amendment to the charter does not affect a cause of action existing 
against or in favor of the corporation, a proceeding to which the corporation is 
a party, or the existing rights of persons other than shareholders of the 
corporation. An amendment changing a corporation’s name does not abate a 
proceeding brought by or against the corporation in its former name. 


History. 
Acts 1986, ch. 887, § 10.09. 
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PART 2 
AMENDMENT OF BYLAWS 


48-20-201. Amendment of bylaws by board of directors or sharehold- 
ers. 


(a) Acorporation’s board of directors may amend or repeal the corporation’s 
bylaws unless: 
(1) The charter or chapters 11-27 of this title reserve this power exclu- 
sively to the shareholders in whole or in part; or 
(2) The shareholders in amending or repealing a particular bylaw provide 
expressly that the board of directors may not amend or repeal that bylaw. 
(b) A corporation’s shareholders may amend or repeal the corporation’s 
bylaws even though the bylaws may also be amended or repealed by its board 
of directors. 


History. 
Acts 1986, ch. 887, § 10.20. 


Textbooks. 
Tennessee Forms (Robinson, Ramsey and 
Harwell), Nos. 5-104, 5-203. 


48-20-202. Bylaw increasing quorum or voting requirement for share- 
holders. 


(a) If expressly authorized by the charter, the shareholders may adopt or 
amend a bylaw that fixes a greater quorum or voting requirement for 
shareholders (or voting groups of shareholders) than is required by chapters 
11-27 of this title. The adoption or amendment of a bylaw that adds, changes, 
or deletes a greater quorum or voting requirement for shareholders must meet 
the same quorum requirement and be adopted by the same vote and voting 
groups required to take action under the quorum and voting requirement then 
in effect or proposed to be adopted, whichever is greater. 

(b) A bylaw that fixes a greater quorum or voting requirement for share- 
holders under subsection (a) may not be adopted, amended, or repealed by the 
board of directors. 


History. 
Acts 1986, ch. 887, § 10.21. 
Textbooks. 


Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 5-104. 


48-20-203. Bylaw increasing quorum or veting requirement for direc- 
tors. 


(a) Abylaw that fixes a greater quorum or voting requirement for the board 
of directors may be amended or repealed: | 
(1) If originally adopted by the shareholders, only by the shareholders; 
(2) If originally adopted by the board of directors, either by the sharehold- 
ers or by the board of directors. 
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(b) A bylaw adopted or amended by the shareholders that fixes a greater 
quorum or voting requirement for the board of directors may provide that it 
may be amended or repealed only by a specified vote of either the shareholders 
or the board of directors. 

(c) Action by the board of directors under subdivision (a)(2) to adopt or 
amend a bylaw that changes the quorum or voting requirement for the board 
of directors must meet the same quorum requirement and be adopted by the 
same vote required to take action under the quorum and voting requirement 
then in effect or proposed to be adopted, whichever is greater. 


History. 
Acts 1986, ch. 887, § 10.22. 


Textbooks. 
Tennessee Forms (Robinson, Ramsey and 
Harwell), Nos. 5-104, 5-203. 


CHAPTER 21 
MERGER, SHARE EXCHANGE AND CONVERSION 


Section 


48-21-101. Chapter definitions. 


48-21-102. 
48-21-103. 
48-21-104. 
48-21-105. 
48-21-106. 
48-21-107. 
48-21-108. 
48-21-109. 
48-21-110. 
48-21-111. 
48-21-112. 
48-21-113. 
48-21-114. 
48-21-115. 
48-21-116. 
48-21-117. 
48-21-118. 
48-21-119. 
48-21-120. 
48-21-121. 


Merger. 

Share exchange. 

Action on plan of merger or share exchange. 
Merger of parent and subsidiary. 
Abandonment of merger. 

Articles of merger or share exchange. 

Effect of merger or share exchange. 

Entity conversion. 

Plan of entity conversion. 

Action on a plan of entity conversion. 
Articles of entity conversion. 

Surrender of charter upon conversion. 
Effect of entity conversion. 

Abandonment of entity conversion. 
Nonprofit conversion. 

Action on a plan of nonprofit conversion. 
Articles of nonprofit conversion. 

Surrender of a charter upon foreign nonprofit conversion. 
Effect of nonprofit conversion. 
Abandonment of a nonprofit conversion. 


48-21-101. Chapter definitions. 


As used in this chapter, unless the context otherwise requires: 

(1) “Converted entity” means the domestic business corporation or domes- 
tic unincorporated entity that adopts a plan of entity conversion or the 
foreign unincorporated entity converting to a domestic business corporation; 

(2) “Eligible entity” means a domestic or foreign unincorporated entity or 
a domestic or foreign nonprofit corporation; 

(3) “Eligible interests” means interests or memberships; 

(4) “Filing entity” means an unincorporated entity that is of a type that is 
created by filing a public organic document; 

(5) “Interest holder” means a person who holds of record an interest; 
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(6) “Membership” means the rights of a member in a domestic or foreign 
nonprofit corporation; ‘ 

(7) “Participating shares” means shares however denominated that en- 
title their holders to participate in distributions on dissolution after all 
preferences have been paid; 

(8) “Party to a merger or share exchange” means any domestic or foreign 
corporation, or eligible entity that will: 

(A) Merge in a plan of merger; 

(B) Acquire shares or eligible interests of another domestic or foreign 
corporation, or an eligible entity in a share exchange; or 

(C) Have all of its shares or eligible interests of one (1) or more classes 
or series acquired in share exchange; 

(9) “Survivor” means the corporation or unincorporated entity that is in 
existence immediately after consummation of a merger or entity conversion 
pursuant to this chapter; and 

(10) “Voting shares” means shares that entitle their holders to vote 
unconditionally in the election of directors. 


History. 19th Annual Institute for Law And Economic 
Acts 1994, ch. 776, § 35; 2006, ch. 620, § 58; Policy Conference: The Economics of Aggregate 
2012, ch. 1051, § 39. Litigation: What Should We Do About Multi- 


jurisdictional Litigation in M&A Deals?, 66 


Textbooks. Vand. L. Rev. 1925 (2013). 


Tennessee Forms (Robinson, Ramsey and 
Harwell), Nos. 5-808, 5-810. 


Law Reviews. 
Congratulations, It’s A Merger!, 50 Tenn. B.J. 
22 (2014). 
The Market for Preclusion in Merger Liti- 
gation, 66 Vand. L. Rev. 1053 (2013). 


48-21-102. Merger. 


(a) One (1) or more corporations may merge with one (1) or more domestic 
or foreign business corporations or eligible entities pursuant to a plan of 
merger, or two (2) or more foreign business corporations or domestic or foreign 
eligible entities may merge into a new domestic business corporation to be 
created in the merger in the manner provided in this chapter. The merger shall 
result in a single survivor. 

(b) A foreign business corporation, or a foreign eligible entity, may be a party 
to a merger with a domestic business corporation, or may be created by the 
terms of the plan of merger, only if the merger is permitted by the laws under 
which the foreign business corporation or eligible entity is organized or by 
which it is governed. If the organic law of a domestic eligible entity does not 
provide procedures for the approval of a merger, a plan of merger may be 
adopted and approved, the merger effectuated, and dissenters’ rights exercised 
in accordance with the procedures in this chapter and chapter 23 of this title. 
For the purposes of applying this chapter and chapter 23 of this title: 

(1) The eligible entity, its members or interest holders, eligible interests, 
and organic documents taken together shall be deemed to be a domestic 
business corporation, shareholders, shares and charter, respectively and vice 
versa, as the context may require; and 
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(2) If the business and affairs of the eligible entity are managed by a 
group of persons that is not identical to the members or interest holders, that 
group shall be deemed to be the board of directors. 

(c) The plan of merger must set forth: 

(1) The name of each domestic or foreign business corporation or eligible 
entity planning to merge and the name of each domestic or foreign business 
corporation or eligible entity that shall survive the merger; 

(2) The terms and conditions of the merger; 

(3) The manner and basis of converting the shares of each merging 
domestic or foreign business corporation and eligible interest of each 
merging domestic or foreign eligible entity into shares or other securities, 
eligible interests, obligations, rights to acquire shares, other securities or 
eligible interest, cash, other property, or any combination of the foregoing; 

(4) The charter of any domestic or foreign business corporation or non- 
profit corporation, or the organic documents of any domestic or foreign 
unincorporated entity, to be created by the merger, or if a new domestic or 
foreign business or nonprofit corporation or unincorporated is not to be 
created by the merger, any amendments to the survivor’s charter or organic 
documents; and 

(5) Any other provision required by the laws under which any party to the 
merger is organized or by which it is governed, or by the charter or organic 
documents of any such party. 

(d) The plan of merger may set forth any other provisions relating to the 
merger. 

(e) Terms of a plan of merger may be made dependent on facts objectively 
ascertainable outside the plan in accordance with § 48-11-301(). 

(f) The plan of merger may also include a provision that the plan may be 
amended prior to filing articles of merger, but if the shareholders of a domestic 
corporation that is a party to the merger are required or permitted to vote on 
the plan, the plan must provide that subsequent to approval of the plan by 
such shareholders the plan may not be amended to change: 

(1) The amount or kind of shares or other securities, eligible interests, 
obligations, rights to acquire shares, other securities, or eligible interests, 
cash, or other property to be received under the plan by the shareholders of 
or owners of eligible interests in any party to the merger; 

(2) The charter of any corporation, or the organic documents of any 
unincorporated entity, that will survive or be created as a result of the 
merger, except for changes permitted by § 48-20-102 or by comparable 
provisions of the organic laws of any such foreign corporation or domestic or 
foreign unincorporated entity; or 

(3) Any of the other terms or conditions of the plan if the change would 
adversely affect such shareholders in any material respect. 

(g) Property held in trust or for charitable purposes under the laws of this 
state by a domestic or foreign eligible entity shall not be diverted by a merger 
from the objects for which it was donated, granted, or devised, unless and until 
the eligible entity obtains a court order specifying the disposition of the 
property to the extent required by and pursuant to § 35-15-413. 


48-21-103 


History. 

Acts 1986, ch. 887, § 11.01; 1987, ch. 273, 
§ 37; 1994, ch. 776, § 36; T.C.A., § 48-21-101; 
Acts 2012, ch. 1051, § 39. 


Compiler’s Notes. 
Former § 48-21-102 was transferred to § 48- 
21-103 effective January 1, 1995. 


Cross-References. 

Applicability of business corporation law, 
title 48, chs. 11-27, to corporations existing on 
January 1, 1988, title 48, ch. 27. 
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Merger, consolidation and exchange of stock 
of insurance companies, title 56, ch. 10. 

Nonprofit corporations, merger, title 48, ch. 
61. : 
Tennessee Business Combination Act, title 
48, ch. 103, part 2. 

Tennessee Control Share Acquisition Act, 
title 48, ch. 103, part 3. 


Textbooks. 
Tennessee Forms (Robinson, Ramsey and 
Harwell), Nos. 5-802, 5-804, 5-806. 


48-21-103. Share exchange. 


(a) Through a share exchange: 

(1) A domestic corporation may acquire all of the outstanding shares of 
one (1) or more classes or series of shares of another domestic or foreign 
corporation or all of the interests of one (1) or more classes or series of 
interests of a domestic or foreign other entity, in exchange for shares, other 
securities, interests, obligations, rights to acquire shares, other securities, or 
interests, cash, other property, or any combination of the foregoing, pursuant 
to a plan of share exchange; or 

(2) All of the shares of one (1) or more classes or series of shares of a 
domestic corporation may be acquired by another domestic or foreign 
corporation or other entity, in exchange for shares, other securities, inter- 
ests, obligations, rights to acquire shares, other securities or interests, cash, 
other property, or any combination of the foregoing, pursuant to a plan of 
share exchange. 

(b) A foreign corporation or eligible entity may be a party to a share 
exchange only if the share exchange is permitted by the law under which the 
corporation or other entity is organized or by which it is governed. If the 
organic law of a domestic other entity does not provide procedures for the 
approval of a share exchange, a plan of share exchange may be adopted and 
approved, the share exchange effectuated, and dissenters’ rights exercised in 
accordance with the procedures, if any, for a merger. If the organic law of a 
domestic other entity does not provide procedures for the approval of either a 
share exchange or a merger, a plan of share exchange may be adopted and 
approved, the share exchange effectuated, and dissenters’ rights exercised, in 
accordance with the procedures in this chapter and chapter 23 of this title. For 
the purposes of applying this chapter and chapter 23 of this title: 

(1) The other entity, its interest holders, interests, and organic documents 
taken together shall be deemed to be a domestic business corporation, 
shareholders, shares, and charter, respectively and vice versa, as the context 
may require; and 

(2) If the business and affairs of the other entity are managed by a group 
of persons that is not identical to the interest holders, that group shall be 
deemed to be the board of directors. 

(c) The plan of share exchange must set forth: 

(1) The name of each corporation or other entity whose shares or interests 
will be acquired and the name of the acquiring corporation or other entity; 

(2) The terms and conditions of the share exchange; 
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(3) The manner and basis of exchanging shares of each corporation or 
interests in an other entity who shares or interests will be acquired under 
the share exchange into shares, other securities, interests, obligations, 
rights to acquire shares, other securities or interests, cash, other property, or 
any combination of the foregoing; and 

(4) Any other provisions required by the laws under which any party to 
the share exchange is organized or by the charter or organic document of any 
such party. 

(d) The plan of share exchange may set forth other provisions relating to the 
share exchange. 

(e) This section does not limit the power of a domestic corporation to acquire 
all or part of the shares of one (1) or more classes or series of another 
corporation or interests of another entity through a voluntary exchange or 
otherwise. 


History. Compiler’s Notes. 

Acts 1986, ch. 887, § 11.02; 1994, ch. 776, Former § 48-21-103 was transferred to § 48- 
§ 37; T.C.A., § 48-21-102; Acts 2012, ch. 1051, 21-104 effective January 1, 1995. 
§ 39. 


48-21-104. Action on plan of merger or share exchange. 


In the case of a domestic corporation that is a party to a merger or share 
exchange: 

(1) The plan of merger or share exchange shall be adopted by the board of 
directors of each party to the merger or share exchange and approved by the 
shareholders; 

(2) Except as provided in subdivision (7) and in § 48-21-105, after 
adopting the plan of merger or share exchange, the board of directors shall 
submit the plan of merger or share exchange for approval by the sharehold- 
ers. The board of directors must also transmit to the shareholders a 
recommendation that the shareholders approve the plan, unless the board of 
directors makes a determination that because of conflicts of interest or other 
special circumstances it should not make such a recommendation, in which 
case the board of directors must also transmit to the shareholders the basis 
for that determination; 

(3) The board of directors may condition its submission of the plan of 
merger or share exchange to its shareholders on any basis; 

(4) If the plan of merger or share exchange is required to be approved by 
the shareholders, and if the approval is to be given at a meeting, the 
corporation shall notify each shareholder, whether or not entitled to vote, of 
the shareholders’ meeting at which the plan is to be submitted for approval. 

The notice shall state that the purpose, or one (1) of the purposes, of the 
meeting is to consider the plan of merger or share exchange and shall 
contain or be accompanied by a copy or summary of the plan. If the 
corporation is to be merged into an existing corporation or other entity, the 
notice shall also include or be accompanied by a copy or summary of the 
charter or organic documents of that corporation or other entity. If the 
corporation is to be merged into a corporation or other entity that is to be 
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created pursuant to the merger, the notice shall include or be accompanied 
by a copy or a summary of the charter or organizational decuments of the 
new corporation or other entity; ; 

(5) Unless chapters 11-27 of this title, the charter, or the board of directors 
acting pursuant to subdivision (3) requires a greater vote or a vote by voting 
groups, the plan of merger or share exchange to be authorized must be 
approved by each voting group entitled to vote separately on the plan by a 
majority of all the votes entitled to be cast on the plan by that voting group; 

(6) Separate voting by voting groups is required: 

(A) On a plan of merger, by each class or series of shares that would be 
entitled to vote as a separate group on a provision in the plan that, if 
contained in a proposed amendment to the charter, would require action 
by separate voting groups under § 48-20-104; 

(B) On a plan of share exchange, by each class or series of shares 
included in the exchange, with each class or series constituting a separate 
voting group; or 

(C) On a plan of merger or share exchange, if the voting group is 
entitled under the charter or by agreement to vote as a voting group to 
approve a plan of merger or share exchange; 

(7) Unless the charter otherwise provides, approval by the shareholders of 
a domestic corporation of a plan of merger or share exchange shall not be 
required if: 

(A) The corporation will survive the merger or is the acquiring corpo- 
ration in a share exchange; 

(B) Except for amendments enumerated in § 48-20-102, its charter will 
not differ from the charter before the merger; 

(C) Each shareholder of the corporation whose shares were outstanding 
immediately before the effective date of the merger or exchange will hold 
the same number of shares, with identical designations, preferences, 
limitations and relative rights, immediately after the effective date of the 
merger or exchange; 

(D) The voting power of the shares outstanding immediately after the 
merger or exchange, plus the voting power of the shares issuable as a 
result of the merger or exchange (either by the conversion of securities 
issued pursuant to the merger or exchange or by the exercise of rights and 
warrants issued pursuant to the merger or exchange), will not exceed by 
more than twenty percent (20%) the voting power of the total shares of the 
corporation outstanding immediately before the merger or exchange; and 

(EK) The number of participating shares outstanding immediately after 
the merger or exchange, plus the number of participating shares issuable 
as a result of the merger or exchange (either by the conversion of securities 
issued pursuant to the merger or exchange by the exercise of rights and 
warrants issued pursuant to the merger or exchange), will not exceed 
more than twenty percent (20%) the total number of participating shares 
outstanding immediately before the merger or exchange; and 
(8) If as a result of a merger or share exchange one (1) or more 

shareholders of a domestic corporation would become subject to owner 
liability for the debts, obligations, or liabilities of any other person or entity, 
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approval of the plan of merger or share exchange shall require the execution, 
by each shareholder, of a separate written consent to become subject to such 
owner liability. 


History. Textbooks. 

Acts 1986, ch. 887, § 11.03; 1994, ch. 776, Tennessee Forms (Robinson, Ramsey and 
§ 38; T.C.A., § 48-21-103; Acts 1996, ch. 618, Harwell), Nos. 5-801, 5-807, 5-811. 
pee eu heche051, §) 39: 2015..ch. 60, :§ 2. 


Compiler’s Notes. 
Former § 48-21-104 was transferred to § 48- 
21-105 effective January 1, 1995. 


48-21-105. Merger of parent and subsidiary. 


(a) A domestic parent corporation owning at least ninety percent (90%) of 
the outstanding voting shares of each class and series of a domestic or foreign 
subsidiary corporation or eligible interests of an other entity may either: 

(1) Merge the subsidiary corporation or other entity into the parent 
corporation; 

(2) Merge the parent corporation into the subsidiary corporation or other 
entity; or 

(3) Merge two (2) or more such subsidiary corporations or subsidiary other 
entities with and into each other. 

(b) The board of directors of the parent corporation shall adopt a plan of 
merger that sets forth: 

(1) The name of the parent corporation owning at least ninety percent 
(90%) of the outstanding voting shares of the subsidiary corporation or 
eligible interests of the other entity and the name of the subsidiary 
corporation(s) or other entity or entities to be a party to the merger, and the 
name of the corporation or other entity that is to survive the merger; 

(2) The terms and conditions of the merger; 

(3) The manner and basis of converting the shares of each corporation or 
eligible interests of the subsidiary or other entity into shares, eligible 
interests, obligations or other securities of the survivor or of any other 
corporation or other entity or into cash or other property or any combination 
of the foregoing; and 

(4) Such other provisions with respect to the proposed merger as the 
board considers necessary or desirable. 

(c) No vote of the shareholders of a subsidiary corporation or approval of 
interest holders of a subsidiary other entity shall be required with respect to 
such a merger. If the parent corporation will be the survivor, no vote of its 
shareholders shall be required. If the subsidiary corporation or other entity 
will be the survivor, the approval of the shareholders of the parent corporation 
shall be obtained in the manner provided in § 48-21-104. 

(d) If under subsection (c) approval of a merger by the subsidiary’s share- 
holders or interest holders is not required, the parent corporation shall, within 
ten (10) days after the effective date of the merger, notify each of the 
subsidiary’s shareholders or interest holders that the merger has become 
effective. 

(e) Except as provided in subsections (a)-(d), a merger between a parent and 
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a subsidiary shall be governed by the provisions of this chapter applicable to 
mergers generally. 


History. Textbooks. 

Acts 1986, ch. 887, § 11.04; 1989, ch. 451, Tennessee Forms (Robinson, Ramsey and 
§ 34; 1994, ch. 776, § 39; T.C.A., § 48-21-104; Harwell), Nos. 5-803, 5-804. 
Acts 1996, ch. 618, § 3; 2012, ch. 1051, § 39. 


Compiler’s Notes. 
Former § 48-21-105 was transferred to § 48- 
21-107 effective January 1, 1995. 


48-21-106. Abandonment of merger. 


(a) After a plan of merger or share exchange has been adopted and approved 
as required by chapters 11-27 of this title, and at any time before the merger 
or share exchange has become effective, the merger or share exchange may be 
abandoned (subject to any contractual rights) by any corporation or other 
entity that is a party to the merger or share exchange, without action by the 
shareholders or interest holders of such party, in accordance with the proce- 
dures set forth in the plan of merger or share exchange or, if no such 
procedures are set forth in the plan, in the manner determined by the board of 
directors of such corporation or the managers of such other entity. 

(b) If the merger or share exchange is abandoned after articles of merger or 
share exchange have been filed with the secretary of state but before the 
merger or share exchange has become effective, a statement, executed on 
behalf of each party to the merger or share exchange by an officer or other duly 
authorized representative, stating that the merger or share exchange has been 
abandoned in accordance with the plan and this section, shall be filed with the 
secretary of state prior to the effectiveness of the merger or share exchange. 

(c) The secretary of state shall, when all fees have been paid as required by 
law: | 

(1) Endorse on the original and each copy the word “filed” and the month, 
day, and year of the filing thereof; 

(2) File the original in the office of the secretary of state; and 

(3) Issue a certificate of abandonment to each party to the merger or share 
exchange. 

(d) Upon the filing of such statement by the secretary of state, the merger or 
share exchange shall be deemed abandoned and shall not become effective. 


History. Compiler’s Notes. 
Acts 1994, ch. 776, § 40; 1999, ch. 361, §§ 1, Former § 48-21-106 was transferred to § 48- 
2; 2012, ch. 1051, § 39. 21-108 effective January 1, 1995. 


48-21-107. Articles of merger or share exchange. 


(a) After a plan of merger or share exchange has been adopted and approved 
as required by this chapter, articles of merger or share exchange shall be 
executed on behalf of each party to the merger or share exchange by an officer 
or other duly authorized representative and shall set forth: 

(1) The names of the parties to the merger or share exchange and the date 
on which the merger or share exchange occurred or is to be effective; 
(2) If the charter or organic documents of the survivor of a merger are 
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amended, or if a new corporation is created as a result of a merger, the 

amendments to the survivor’s charter or organic documents or the charter of 

the new corporation; 

(3) If approval by the shareholders of a domestic corporation that is a 
party to the merger or exchange is not required by this chapter, a statement 
to that effect and the date on which the plan was adopted by the board of 
directors; 

(4) If approval by the shareholders of a domestic corporation that is a 
party to the merger or exchange is required by this chapter, a statement to 
that effect and a statement that the plan was approved by the affirmative 
vote of the required percentage of all of: 

(A) The votes entitled to be cast if there is no voting by voting groups; 
or 

(B) The votes entitled to be cast by each voting group having the right 
to vote separately on the plan and the votes cast by the outstanding shares 
otherwise entitled to vote on the plan; and 

(5) As to each foreign corporation and each other entity that was a party 
to the merger or share exchange, a statement that the plan and performance 
of its terms were duly authorized by all action required by the laws under 
which it was organized and by its charter or organic documents. 

(b) The original of the articles of merger or share exchange shall be 
delivered to the secretary of state for filing together with the required filing fee. 
A merger or share exchange takes effect upon the effective date of the articles 
of merger or share exchange. 


History. Textbooks. 

Acts 1986, ch. 887, § 11.05; 1994, ch. 776, Tennessee Forms (Robinson, Ramsey and 
§ 44; T.C.A., § 48-21-105; Acts 2012, ch. 1051, Harwell), Nos. 5-801, 5-803, 5-805, 5-807, 
§ 39. 5-809. 


Compiler’s Notes. 
Former § 48-21-107 was transferred to § 48- 
21-109 effective January 1, 1995. 


48-21-108. Effect of merger or share exchange. 


(a) When a merger becomes effective: 

(1) The corporation or eligible entity that is designated in the plan of 
merger as an entity surviving the merger shall survive, and the separate 
existence of every other corporation or eligible entity that is a party to the 
merger shall cease; 

(2) All property owned by, and every contract right possessed by, each 
corporation or eligible entity that is merged into the survivor shall be vested 
in the survivor without reversion or impairment; 

(3) All liabilities of each corporation or eligible entity that is merged into 
the survivor shall be vested in the survivor; 

(4) A proceeding pending against any corporation or eligible entity that is 
a party to the merger may be continued as if the merger did not occur or the 
name of the survivor may be substituted in the proceeding for any corpora- 
tion or eligible entity whose existence ceased in the merger; 

(5) The charter or organic document of the survivor shall be amended to 
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the extent provided in the plan of merger; 

(6) The charter or organic documents of a survivor created by the plan of 
merger shall become effective; and 

(7) The share of each corporation and the interests of each eligible entity 
that are to be converted into shares, other securities, interests, obligations, 
rights to acquire shares, other securities or interests, cash, other property, or 
any combination of the foregoing in the merger shall be converted or 
exchanged, and the former holders of such shares or eligible interests shall 
be entitled only to the rights provided to them in the plan of merger or to 
their rights under chapter 23 of this title or the organic law of the eligible 
entity. 

(b) When a share exchange takes effect, the shares of each corporation that 
are to be exchanged for shares, other securities, interests, obligations, rights to 
acquire shares, other securities or interests, cash, other property or any 
combination of the foregoing in the share exchange shall be exchanged, and the 
former holders of such shares shall be entitled only to the rights provided in 
the plan of share exchange or to their rights under chapter 23 of this title. 

(c) Upon a merger becoming effective, a foreign corporation, or a foreign 
eligible entity, that is the survivor of the merger is deemed to: 

(1) Appoint the secretary of state as its agent for service of process in a 
proceeding to enforce the rights of shareholders of each domestic corporation 
that is a party to the merger who exercise dissenters’ rights; and 

(2) Agree that it will promptly pay the amount, if any, to which such 
shareholders are entitled under chapter 23 of this title. 

(d) The effect of a merger or share exchange on the owner liability of a 
person who had owner liability for some or all of the debts, obligations or 
liabilities of a party to the merger or share exchange shall be as follows: 

(1) The merger or share exchange does not discharge any owner liability 
under the organic law of the entity in which the person was a shareholder or 
interest holder to the extent any such owner liability arose before the 
effective time of the articles of merger or share exchange; 

(2) The person shall not have owner liability under the organic law of the 
entity in which the person was shareholder or interest holder prior to the 
merger or share exchange for any debt, obligation or liability that arises 
after the effective time of the articles of merger or share exchange; 

(3) The organic law of any entity for which the person had owner liability 
before the merger or share exchange shall continue to apply to the collection 
or discharge of any owner liability preserved by subdivision (d)(1), as if the 
merger or share exchange had not occurred; and 

(4) The person shall have whatever rights of contribution from other 
persons are provided by the organic law of the entity for which the person 
had owner liability with respect to any owner liability preserved by subdi- 
vision (d)(1), as if the merger or share exchange had not occurred. 

(e) A merger or share exchange shall take effect upon the date the articles 
of merger or share exchange are filed as provided in § 48-21-107(b) or on such 
later date as may be specified in the plan of merger or share exchange. 
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History. § 41; T.C.A., § 48-21-106; Acts 2012, ch. 1051, 
Acts 1986, ch. 887, § 11.06; 1994, ch. 776, § 39. 


48-21-109. Entity conversion. 


(a) Adomestic business corporation may become a domestic unincorporated 
entity pursuant to a plan of entity conversion. 

(b) A domestic business corporation may become a foreign unincorporated 
entity if the entity conversion is permitted by the laws of the foreign 
jurisdiction. 

(c) A domestic unincorporated entity may become a domestic business 
corporation. If the organic law of a domestic unincorporated entity does not 
provide procedures for the approval of an entity conversion, the conversion 
shall be adopted and approved, and the entity conversion effectuated, in the 
same manner as a merger of the unincorporated entity. If the organic law of a 
domestic unincorporated entity does not provide procedures for the approval of 
either an entity conversion or a merger, a plan of entity conversion shall be 
adopted and approved, the entity conversion effectuated, and dissenters’ rights 
exercised, in accordance with the procedures in this chapter and chapter 23 of 
this title. Without limiting this subsection (c), a domestic unincorporated 
entity whose organic law does not provide procedures for the approval of an 
entity conversion shall be subject to subsection (e) and § 48-21-111(7). For 
purposes of applying this chapter and chapter 23 of this title: 

(1) The unincorporated entity, its interest holders, interests, and organic 
documents taken together, shall be deemed to be a domestic business 
corporation, shareholders, shares, and charters, respectively, and vice versa, 
as the context may require; and 

(2) If the business and affairs of the unincorporated entity are managed 
by a group of persons that is not identical to the interest holders, that group 
shall be deemed to be the board of directors. 

(d) A foreign unincorporated entity may become a domestic business corpo- 
ration if the organic law of the foreign unincorporated entity authorizes it to 
become a corporation in another jurisdiction. 

(e) If any provision of a debt security, note or similar evidence of indebted- 
ness for money borrowed, whether secured or unsecured, or a contract of any 
kind, issued, incurred or executed by a domestic business corporation before 
January 1, 2013, applies to a merger of the corporation and the document does 
not refer to an entity conversion of the corporation, the provision shall be 
deemed to apply to an entity conversion of the corporation until such time as 
the provision is amended on or subsequent to January 1, 2013. 


History. Textbooks. 

Acts 1986, ch. 887, § 11.07; 1994, ch. 776, Tennessee Forms (Robinson, Ramsey and 
8§ 42, 43; T.C.A., § 48-21-107; Acts 2012, ch. Harwell), Nos. 5-806, 5-810. 
1051, § 39. 


48-21-110. Plan of entity conversion. 


(a) A plan of entity conversion must include: 
(1) Astatement of the type of other entity the survivor will be and, if it will 
be a foreign other entity, its jurisdiction of organization; 
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(2) The terms and conditions of the conversion; 

(3) The manner and basis of converting the shares of the domestic 
business corporation following its conversion into interests or other-securi- 
ties, obligations, rights to acquire interests or other securities, cash, other 
property, or any combination of the foregoing; and 

(4) The full text, as they will be in effect immediately after consummation 
of the conversion, of the organic documents of the survivor. 

(b) The plan of entity conversion may also include a provision that the plan 
may be amended prior to filing articles of entity conversion, except that 
subsequent to approval of the plan by the shareholders, the plan may not be 
amended to change: 

(1) The amount or kind of shares or other securities, interests, obliga- 
tions, rights to acquire shares, other securities or interests, cash or other 
property to be received under the plan by the shareholders; 

(2) The organic documents that will be in effect immediately following the 
conversion, except for changes permitted by a provision of the organic law of 
the survivor comparable to § 48-20-102; or 

(3) Any of the other terms or conditions of the plan if the change would 
adversely affect any of the shareholders in any material respect. 

(c) Terms of a plan of entity conversion may be made dependent upon facts 
objectively ascertainable outside the plan in accordance with § 48-11-301. 


History. 
Acts 1994, ch. 868, § 7; 2006, ch. 620, § 59; 
2012, ch. 1051, § 39. 


48-21-111. Action on a plan of entity conversion. 


In the case of an entity conversion of a domestic business corporation to a 
domestic or foreign unincorporated entity: 

(1) The plan of entity conversion must be adopted by the board of 
directors; 

(2) After adopting the plan of entity conversion, the board of directors 
must submit the plan to the shareholders for their approval. The board of 
directors must also transmit the shareholders a recommendation that the 
shareholders approve the plan, unless the board of directors makes a 
determination that because of conflicts of interest or other special circum- 
stances it should not make such a recommendation, in which case the board 
of directors must transmit to the shareholders the basis for that 
determination; 

(3) The board of directors may condition its submission of the plan of 
entity conversion to the shareholders on any basis; 

(4) If the approval of the shareholders is to be given at a meeting, the 
corporation must notify each shareholder, whether or not entitled to vote, of 
the meeting of shareholders at which the plan of entity conversion is to be 
submitted for approval. The notice must state that the purpose, or one (1) of 
the purposes, of the meeting is to consider the plan and must contain or be 
accompanied by a copy or summary of the plan. The notice shall include or 
be accompanied by a copy of the organic documents as they will be in effect 
immediately after the entity conversion; 


187 MERGER, ETC. 48-21-112 


(5) Unless chapters 11-27 of this title, the charter, or the board of directors 
acting pursuant to subdivision (3) requires a greater vote or a vote by voting 
groups, the plan of conversion to be authorized must be approved by each 
voting group entitled to vote separately on the plan by a majority of all the 
votes entitled to be cast on the plan by that voting group; 

(6) If any provision of the charter, bylaws or an agreement to which any of 
the directors or shareholders are parties, adopted or entered into before 
January 1, 2013, applies to a merger of the corporation and the document 
does not refer to an entity conversion of the corporation, the provision shall 
be deemed to apply to an entity conversion of the corporation until such time 
as the provision is subsequently amended; and 

(7) If as a result of the conversion one (1) or more shareholders of the 
corporation would become subject to owner liability for the debts, obliga- 
tions, or liabilities of any other person or entity, approval of the plan of 
conversion shall require the execution, by each such shareholder, of a 
separate written consent to become subject to such owner liability. 


History. 
Acts 2000, ch. 628, § 1; 2006, ch. 620, 
§§ 60-62; 2012, ch. 1051, § 39. 


48-21-112. Articles of entity conversion. 


(a) After the conversion of a domestic business corporation to a domestic 
unincorporated entity has been adopted and approved as required by this 
chapter, articles of entity conversion shall be executed on behalf of the 
corporation by any officer or other duly authorized representative. The articles 
shall: 

(1) Set forth the name of the corporation immediately before the filing of 
the articles of entity conversion and the name to which the name of the 
corporation is to be changed, which shall be a name that satisfies the organic 
law of the survivor; 

(2) State the type of unincorporated entity that the survivor will be; 

(3) Set forth a statement that the plan of entity conversion was duly 
approved by the shareholders in the manner required by this chapter and 
the charter; and 

(4) If the survivor is a filing entity, have attached the applicable public 
organic document; except that provisions that would not be required to be 
included in a restated public organic document may be omitted. 

(b) After the conversion of a domestic unincorporated entity to a domestic 
business corporation has been adopted and approved as required by the 
organic law of the unincorporated entity, articles of entity conversion shall be 
executed on behalf of the unincorporated entity by any officer or other duly 
authorized representative. The articles shall: 

(1) Set forth the name of the unincorporated entity immediately before 
the filing of the articles of entity conversion and the name to which the name 
of the unincorporated entity is to be changed, which shall be a name that 
satisfies the requirements of § 48-14-101; 

(2) Set forth a statement that the plan of entity conversion was duly 
approved in accordance with the organic law of the unincorporated entity; 
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and - 

(3) Have attached a charter; except that provisions that would not be 
required to be included in a restated charter of a domestic business 
corporation may be omitted. 

(c) After the conversion of a foreign unincorporated entity to a domestic 
business corporation has been authorized as required by the laws of the foreign 
jurisdiction, articles of entity conversion shall be executed on behalf of the 
foreign unincorporated entity by any officer or other duly authorized represen- 
tative. The articles shall: 

(1) Set forth the name of the unincorporated entity immediately before 
the filing of the articles of entity conversion and the name to which the name 
of the unincorporated entity is to be changed, which shall be a name that 
satisfies the requirements of § 48-14-101; 

(2) Set forth the jurisdiction under the laws of which the unincorporated 
entity was organized immediately before the filing of the articles of entity 
conversion and the date on which the unincorporated entity was organized 
in that jurisdiction; 

(3) Set forth a statement that the conversion of the unincorporated entity 
was duly approved in the manner required by its organic law; and 

(4) Have attached a charter; except that provisions that would not be 
required to be included in a restated charter of a domestic business 
corporation may be omitted. 

(d)(1) The articles of entity conversion shall be delivered to the secretary of 

state for filing, together with the required filing fee, and shall take effect at 

the effective time provided in § 48-11-304. 

(2) Articles of entity conversion filed under subsection (a) or (b) may be 
combined with any required conversion filing under the organic law of the 
domestic unincorporated entity if the combined filing satisfies the require- 
ments of both this section and the other organic law. 

(3) The public organic document required to be attached by subsection (a) 
shall be delivered to the secretary of state for filing, and shall take effect at 
the effective time of the articles of entity conversion. A filing fee for the public 
organic document shall be paid to the secretary of state in the amount 
specified for such public organic document by the applicable law governing 
the formation of such domestic unincorporated entity. 

(4) The charter required to be attached by subsection (b) or (c) shall be 
delivered to the secretary of state for filing, and shall take effect at the 
effective time of the articles of entity conversion. The fee for filing the charter 
shall be paid in accordance with § 48-11-3083. 

(e) If the converting entity is a foreign unincorporated entity that is 
authorized to transact business in this state under a provision of law similar 
to chapter 25 of this title, its certificate of authority or other type of foreign 
qualification shall be cancelled automatically on the effective date of its 
conversion. 


History. 
Acts 2000, ch. 623, § 2; 2006, ch. 620, § 63; 
2012, ch. 1051, § 39. 
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48-21-113. Surrender of charter upon conversion. 


(a) Whenever a domestic business corporation has adopted and approved, in 
the manner required by this chapter, a plan of entity conversion providing for 
the corporation to be converted to a foreign unincorporated entity, articles of 
charter surrender shall be executed on behalf of the corporation by any officer 
or other duly authorized representative. The articles of charter surrender shall 
set forth: 

(1) The name of the corporation; 

(2) A statement that the articles of charter surrender are being filed in 
connection with the conversion of the corporation to a foreign unincorpo- 
rated entity; 

(3) Astatement that the conversion was duly approved by the sharehold- 
ers in the manner required by this chapter and the charter; 

(4) The jurisdiction under the laws of which the survivor will be orga- 
nized; and 

(5) If the survivor will be a nonfiling entity, the address of its executive 
office immediately after the conversion. 

(b) The articles of charter surrender shall be delivered by the corporation to 
the secretary of state for filing together with the required filing fee. The 
articles of charter surrender shall take effect on the effective time provided in 
§ 48-11-304. 


History. 
Acts 2012, ch. 1051, § 39. 


48-21-114. Effect of entity conversion. 


(a) When a conversion under § 48-21-111 takes effect: 

(1) All title to real and personal property, both tangible and intangible, of 
the converting entity remains in the survivor without reversion or 
impairment; 

(2) All obligations and liabilities of the converting entity continue as 
obligations and liabilities of the survivor; 

(3) An action or proceeding pending against the converting entity contin- 
ues against the survivor as if the conversion had not occurred; 

(4) In the case of a survivor that is a filing entity, its charter or public 
organic document and its private organic document become effective; 

(5) In the case of a survivor that is a nonfiling entity, its private organic 
document becomes effective; 

(6) The shares or interests of the converting entity are reclassified into 
shares, interests, other securities, obligations, rights to acquire shares, 
interests, or other securities, or into cash or other property in accordance 
with the plan of conversion; and the shareholders or interest holders of the 
converting entity are entitled only to the rights provided to them under the 
terms of the conversion and to any dissenters’ rights they may have under 
chapter 23 of this title or under the applicable organic law of the converting 
entity if it is other than a corporation; and 

(7) The survivor is deemed to: 
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(A) Be incorporated or organized under and subject to the organic law of 
the converting entity for all purposes; 

(B) Be the same corporation or unincorporated entity without interrup- 
tion as the converting entity; and 

(C) Have been incorporated or otherwise organized on the date that the 
converting entity was originally incorporated or organized. 

(b) When a conversion of a domestic business corporation to a foreign other 
entity becomes effective, the surviving entity is deemed to: 

(1) Appoint the secretary of state as its agent for service of process in a 
proceeding to enforce the rights of shareholders who exercise dissenters’ 
rights in connection with the conversion; and 

(2) Agree that it will promptly pay the amount, if any, to which such 
shareholders are entitled under chapter 23 of this title. 

(c) A shareholder who becomes subject to owner liability for some or all of 
the debts, obligations, or liabilities of the survivor shall be personally liable 
only for those debts, obligations, or liabilities of the survivor that arise after 
the effective time of the articles of entity conversion. 

(d) The owner liability of an interest holder in an unincorporated entity that 
converts to a domestic business corporation shall be as follows: 

(1) The conversion does not discharge any owner liability under the 
organic law of the unincorporated entity to the extent any such owner 
liability arose before the effective time of the articles of entity conversion; 

(2) The interest holder shall not have owner liability under the organic 
law of the unincorporated entity for any debt, obligation, or liability of the 
corporation that arises after the effective time of the articles of entity 
conversion; 

(3) The organic law of the unincorporated entity shall continue to apply to 
the collection or discharge of any owner liability preserved by subdivision 
(d)(1), as if the conversion had not occurred; and 

(4) The interest holder shall have whatever rights of contribution from 
other interest holders are provided by the organic law of the unincorporated 
entity with respect to any owner liability preserved by subdivision (d)(1), as 
if the conversion had not occurred. 

(e) The converting entity shall not be required to wind up its affairs or pay 
its habilities and distribute its assets, and such conversion shall not be deemed 
to constitute a dissolution of such entity. 

(f) The interests of the interest holders of the converting entity, unless 
otherwise agreed, shall be cancelled and become of no effect whatsoever, with 
respect to the survivor, and the former holders of such interests shall be 
entitled only to the rights provided in the plan of conversion or the organic 
documents for the conversion of shares into interests in the survivor. 

(g) Aconversion shall take effect upon the date the articles of conversion are 
filed, as provided in § 48-21-112, or on such later date as may be specified in 
the plan of conversion. 

(h) Notwithstanding any other law to the contrary, this section and § 48- 
21-109 shall have no effect on the application of title 67 and other state and 
federal tax statutes. Any tax consequences of the conversion as referenced 
herein shall continue to be controlled by applicable state and federal tax 
statutes as they may be amended from time to time. 
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History. 
Acts 2012, ch. 1051, § 39. 


48-21-115. Abandonment of entity conversion. 


(a) Unless otherwise provided in a plan of entity conversion of a domestic 
business corporation, after the plan has been adopted and approved as 
required by § 48-21-111, and at any time before the entity conversion has 
become effective, it may be abandoned by the board of directors without action 
by the shareholders. 

(b) If an entity conversion is abandoned after articles of entity conversion or 
articles of charter surrender have been filed with the secretary of state but 
before the entity conversion has become effective, a statement that the entity 
conversion has been abandoned in accordance with this section, executed by an 
officer or other duly authorized representative, shall be delivered to the 
secretary of state for filing, together with the required filing fee, prior to the 
effective date of the entity conversion. Upon filing, the statement shall take 
effect and the entity conversion shall be deemed abandoned and shall not 
become effective. 


History. 
Acts 2012, ch. 1051, § 39. 


48-21-116. Nonprofit conversion. 


(a) A domestic business corporation may become a domestic nonprofit 
corporation pursuant to a plan of nonprofit conversion. 

(b) A domestic business corporation may become a foreign nonprofit corpo- 
ration if the nonprofit conversion is permitted by the laws of the foreign 
jurisdiction. Regardless of whether the laws of the foreign jurisdiction require 
the adoption of a plan of nonprofit conversion, the foreign nonprofit conversion 
shall be approved by the adoption by the domestic business corporation of a 
plan of nonprofit conversion in the manner provided in this section. 

(c) The plan of nonprofit conversion must include: 

(1) The terms and conditions of the conversion; 

(2) The manner and basis of reclassifying the shares of the corporation 
following its conversion into memberships, if any, or securities, obligations, 
rights to acquire memberships or securities, cash, other property, or any 
combination of the foregoing; 

(3) Any desired amendments to the charter of the corporation following its 
conversion; and 

(4) If the domestic business corporation is to be converted to a foreign 
nonprofit corporation, a statement of the jurisdiction in which the corpora- 
tion will be incorporated after the conversion. 

(d) The plan of nonprofit conversion may also include a provision that the 
plan may be amended prior to filing articles of nonprofit conversion, except 
that subsequent to approval of the plan by the shareholders the plan may not 
be amended to change: 

(1) The amount or kind of memberships or securities, obligations, rights 
to acquire memberships or securities, cash, or other property to be received 
by the shareholders under the plan; 
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(2) The charter as it will be in effect immediately following the conversion, 
except for changes permitted by § 48-20-102; or 

(3) Any of the other terms or conditions of the plan if the change would 
adversely affect any of the shareholders in any material respect. 

(e) Terms of a plan of nonprofit conversion may be made dependent upon 
facts objectively ascertainable outside the plan in accordance with § 48-11- 
301. 

(f) If any debt security, note or similar evidence of indebtedness for money 
borrowed, whether secured or unsecured, or a contract of any kind, issued, 
incurred or executed by a domestic business corporation before January 1, 
2013, contains a provision applying to a merger of the corporation and the 
document does not refer to a nonprofit conversion of the corporation, the 
provision shall be deemed to apply to a nonprofit conversion of the corporation 
until such time as the provision is amended on or subsequent to January 1, 
2013. 


History. 
Acts 2012, ch. 1051, § 39. 


48-21-117. Action on a plan of nonprofit conversion. 


In the case of a conversion of a domestic business corporation to a domestic 
or foreign nonprofit corporation: 

(1) The plan of nonprofit conversion must be adopted by the board of 
directors; 

(2) After adopting the plan of nonprofit conversion, the board of directors 
must submit the plan to the shareholders for their approval. The board of 
directors must also transmit to the shareholders a recommendation that the 
shareholders approve the plan, unless the board of directors makes a 
determination that because of conflicts of interest or other special circum- 
stances it should not make such a recommendation, in which case the board 
of directors must transmit to the shareholders the basis for that 
determination; 

(3) The board of directors may condition its submission of the plan of 
nonprofit conversion to the shareholders on any basis; 

(4) If the approval of the shareholders is to be given at a meeting, the 
corporation must notify each shareholder of the meeting of shareholders at 
which the plan of nonprofit conversion is to be submitted for approval. The 
notice must state that the purpose, or one (1) of the purposes, of the meeting 
is to consider the plan and must contain or be accompanied by a copy or 
summary of the plan. The notice shall include or be accompanied by a copy 
of the charter as it will be in effect immediately after the nonprofit 
conversion; 

(5) Unless chapters 11-27 of this title, the charter, or the board of directors 
acting pursuant to subdivision (3) requires a greater vote or a vote by voting 
groups, the plan of conversion to be authorized must be approved by each 
voting group entitled to vote separately on the plan by a majority of all the 
votes entitled to be cast on the plan by that voting group; and 

(6) If any provision of the charter, bylaws, or an agreement to which any 
of the directors or shareholders are parties, adopted or entered into before 
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January 1, 2013, applies to a merger of the corporation and the document 
does not refer to a nonprofit conversion of the corporation, the provision shall 
be deemed to apply to a nonprofit conversion of the corporation until such 
time as the provision is amended on or subsequent to January 1, 2013. 


History. 
Acts 2012, ch. 1051, § 39. 


48-21-118. Articles of nonprofit conversion. 


(a) After a plan of nonprofit conversion providing for the conversion of a 
domestic business corporation to a domestic nonprofit corporation has been 
adopted and approved as required by this chapter, articles of nonprofit 
conversion shall be executed on behalf of the corporation by any officer or other 
duly authorized representative. The articles shall set forth: 

(1) The name of the corporation immediately before the filing of the 
articles of nonprofit conversion and if that name does not satisfy the 
requirements of § 48-54-101, or the corporation desires to change its name 
in connection with the conversion, a name that satisfies the requirements of 
§ 48-54-101; and 

(2) Astatement that the plan of nonprofit conversion was duly approved 
by the shareholders in the manner required by this chapter and the charter. 
(b) The articles of nonprofit conversion shall have attached a charter that 

satisfies the requirements of § 48-52-102. Provisions that would not be 
required to be included in a charter of a domestic nonprofit corporation may be 
omitted. 

(c) The articles of nonprofit conversion shall be delivered to the secretary of 
state for filing, together with the required filing fee, and shall take effect at the 
effective time provided in § 48-11-304. The attached charter shall also be 
delivered to the secretary of state for filing. The fee for filing the charter shall 
be paid in accordance with § 48-51-303. 


History. 
Acts 2012, ch. 1051, § 39. 


48-21-119. Surrender of a charter upon foreign nonprofit conversion. 


(a) Whenever a domestic business corporation has adopted and approved, in 
the manner required by this chapter, a plan of nonprofit conversion providing 
for the corporation to be converted to a foreign nonprofit corporation, articles 
of charter surrender shall be executed on behalf of the corporation by any 
officer or other duly authorized representative. The articles of charter surren- 
der shall set forth: 

(1) The name of the corporation; 

(2) A statement that the articles of charter surrender are being filed in 
connection with the conversion of the corporation to a foreign nonprofit 
corporation; 

(3) A statement that the foreign nonprofit conversion was duly approved 
by the shareholders in the manner required by this section and the charter; 
and 

(4) The corporation’s new jurisdiction of incorporation. 
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(b) The articles of charter surrender shall be delivered by the corporation to 
the secretary of state for filing together with the required filing fee. The 
articles of charter surrender shall take effect on the effective time provided in 
§ 48-11-304. 


History. 
Acts 2012, ch. 1051, § 39. 


48-21-120. Effect of nonprofit conversion. 


(a) When a conversion of a domestic business corporation to a domestic 
nonprofit corporation becomes effective: 

(1) The title to all real and personal property, both tangible and intan- 
gible, of the corporation remains in the corporation without reversion or 
impairment; 

(2) The liabilities of the corporation remain the liabilities of the 
corporation; 

(3) An action or proceeding pending against the corporation continues 
against the corporation as if the conversion had not occurred; 

(4) The charter of the domestic nonprofit corporation becomes effective; 

(5) The shares of the corporation are reclassified into memberships, 
securities, obligations, rights to acquire memberships, or securities, or into 
cash or other property in accordance with the plan of conversion, and the 
shareholders are entitled only to the rights provided in the plan of nonprofit 
conversion or to any rights they may have under chapter 23 of this title; and 

(6) The corporation is deemed to: 

(A) Be a domestic nonprofit corporation for all purposes; 

(B) Be the same corporation without interruption as the corporation 
that existed prior to the conversion; and 

(C) Have been incorporated on the date it was originally incorporated 
as a domestic business corporation. 

(b) When a conversion of a domestic business corporation to a foreign 
nonprofit corporation becomes effective, the foreign nonprofit corporation is 
deemed to: 

(1) Appoint the secretary of state as its agent for service of process in a 
proceeding to enforce the rights of shareholders who exercise dissenters’ 
rights in connection with the conversion; and 

(2) Agree that it will promptly pay the amount, if any, to which such 
shareholders are entitled under chapter 23 of this title. 

(c) The owner liability of a shareholder in a domestic business corporation 
that converts to a domestic nonprofit corporation shall be as follows: 

(1) The conversion does not discharge any owner liability of the share- 
holder as a shareholder of the business corporation to the extent any such 
owner liability arose before the effective time of the articles of nonprofit 
conversion; 

(2) The shareholder shall not have owner liability for any debt, obligation, 
or liability of the nonprofit corporation that arises after the effective time of 
the articles of nonprofit conversion; 

(3) The laws of this state shall continue to apply to the collection or 
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discharge of any owner liability preserved by subdivision (c)(1), as if the 

conversion had not occurred and the nonprofit corporation was still a 

business corporation; and 

(4) The shareholder shall have whatever rights of contribution from other 
shareholders are provided by the laws of this state with respect to any owner 
hability preserved by subdivision (c)(1), as if the conversion had not occurred 
and the nonprofit corporation was still a business corporation. 

(d) A shareholder who becomes subject to owner liability for some or all of 
the debts, obligations, or liabilities of the nonprofit corporation shall have 
owner liability only for those debts, obligations, or liabilities of the nonprofit 
corporation that arise after the effective time of the articles of nonprofit 
conversion. 


History. 
Acts 2012, ch. 1051, § 39. 


48-21-121. Abandonment of a nonprofit conversion. 


(a) Unless otherwise provided in a plan of nonprofit conversion of a domestic 
business corporation, after the plan has been adopted and approved as 
required by this section, and at any time before the nonprofit conversion has 
become effective, it may be abandoned by the board of directors without action 
by the shareholders. 

(b) If a nonprofit conversion is abandoned under subsection (a) after articles 
of nonprofit conversion or articles of charter surrender have been filed with the 
secretary of state but before the nonprofit conversion has become effective, a 
statement that the nonprofit conversion has been abandoned in accordance 
with this section, executed by an officer or other duly authorized representa- 
tive, shall be delivered to the secretary of state, together with the required 
filing fee, for filing prior to the effective date of the nonprofit conversion. The 
statement shall take effect upon filing, and the nonprofit conversion shall be 
deemed abandoned and shall not become effective. 


History. 
Acts 2012, ch. 1051, § 39. 


CHAPTER 22 
SALE OF ASSETS 


Section 
48-22-101. Sale of assets in regular course of business and mortgage of assets. 
48-22-102. Sale of assets other than in regular course of business. 


48-22-101. Sale of assets in regular course of business and mortgage of 
assets. 


(a) Acorporation may, on the terms and conditions and for the consideration 
determined by the board of directors: 
(1) Sell, lease, exchange, or otherwise dispose of all, or substantially all, of 
its property in the usual and regular course of business; 
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(2) Mortgage, pledge, dedicate to the repayment of indebtedness (whether 
with or without recourse), or otherwise encumber any or all of its property 
whether or not in the usual and regular course of business; or : 

(3) Transfer any or all of the corporation’s assets to one (1) or more 
corporations or other entities all of the shares or interests of which are 
owned by the corporation. 

(b) Unless the charter requires it, approval by the shareholders of a 
transaction described in subsection (a) is not required. 


History. title 48, chs. 11-27, to corporations existing on 
Acts 1986, ch. 887, § 12.01; 2012, ch. 1051, January 1, 1988, title 48, ch. 27. 
§ 40. Nonprofit corporations, sale of assets, title 
Cross-References. sean 
Applicability of business corporation law, 
NOTES TO DECISIONS 
1. No Preemption. Employee Retirement Income Security Act be- 


Claims brought under T.C.A. § 48-22-101 cause the action did not seek to recover ben- 
and T.C.A. § 48-18-202 to void a transaction efits. May v. Nat'l Bank of Commerce, 387 F. 
entered into by a corporation’s president were Supp. 2d 770, 2004 U.S. Dist. LEXIS 28751 
not preempted by 29 U.S.C. § 1144 of the (W.D. Tenn. 2004). 


48-22-102. Sale of assets other than in regular course of business. 


(a) A corporation may sell, lease, exchange, or otherwise dispose of all, or 
substantially all, of its property (with or without the good will) otherwise than 
in the usual and regular course of business, on the terms and conditions and 
for the consideration determined by the corporation’s board of directors, if the 
board of directors proposes and its shareholders approve the proposed trans- 
action. The sale, lease, exchange or other disposition of all, or substantially all, 
of the properties (with or without the good will) of one (1) or more subsidiaries 
of a corporation in which such corporation owns shares possessing at least 
eighty percent (80%) of the total combined voting power of all classes of stock 
of the subsidiary then entitled to vote for the election of directors, otherwise 
than in the usual and regular course of business, shall be treated as a 
disposition within the meaning of this subsection (a) if the subsidiary or 
subsidiaries constitute all, or substantially all, of the properties of such 
corporation. 

(b) For a transaction to be authorized: 

(1) The board of directors must recommend the proposed transaction to 
the shareholders, unless the board of directors determines that because of 
conflict of interest or other special circumstances it should make no recom- 
mendation and communicates the basis for its determination to the share- 
holders with the submission of the proposed transaction; and 

(2) The shareholders entitled to vote must approve the transaction. 

(c) The board of directors may condition its submission of the proposed 
transaction on any basis. 

(d) The corporation shall notify each shareholder, whether or not entitled to 
vote, of the proposed shareholders’ meeting in accordance with § 48-17-105. 
The notice must also state that the purpose, or one (1) of the purposes, of the 
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meeting is to consider the sale, lease, exchange, or other disposition of all, or 
substantially all, the property of the corporation and contain or be accompa- 
nied by a description of the transaction. 

(e) Unless the charter or the board of directors (acting pursuant to subsec- 
tion (c)) requires a greater vote or a vote by voting groups, the transaction to 
be authorized must be approved by a majority of all the votes entitled to be cast 
on the transaction. 

(f) After a sale, lease, exchange or other disposition of property is autho- 
rized, the transaction may be abandoned (subject to any contractual rights) 
without further shareholder action. 

(g) A transaction that constitutes a distribution is governed by § 48-16-401 
and not by this section. 


History. 


1% 


Section 


48-23-101. 
48-23-1072. 
48-23-103. 


48-23-201. 
48-23-202. 
48-23-203. 
48-23-204. 
48-23-205. 
48-23-206. 
48-23-207. 
48-23-208. 
48-23-209. 


48-23-301. 
48-23-3072. 


Acts 1986, ch. 887, § 12.02; 1989, ch. 451, 


Textbooks. 
Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 5-1108. 


CHAPTER 23 
DISSENTERS’ RIGHTS 


Part 1. Right to Dissent and Obtain Payment for Shares 


Chapter definitions. 
Right to dissent. 
Dissent by nominees and beneficial owners. 


Part 2. Procedure for Exercise of Dissenters’ Rights 


Notice of dissenters’ rights. 

Notice of intent to demand payment. 

Dissenters’ notice. 

Duty to demand payment. 

Share restrictions. 

Payment. 

Failure to take action. 

After-acquired shares. 

Procedure if shareholder dissatisfied with payment or offer. 


Part 3. Judicial Appraisal of Shares 


Court action. 
Court costs and counsel fees. 


PART 1 


RIGHT TO DISSENT AND OBTAIN PAYMENT FOR 


SHARES 


48-23-101. Chapter definitions. 


As used in this chapter, unless the context otherwise requires: 

(1) “Beneficial shareholder” means the person who is a beneficial owner of 
shares held by a nominee as the record shareholder; 

(2) “Corporation” means the issuer of the shares held by a dissenter before 
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the corporate action, and, for purposes of §§ 48-23-203 — 48-23-302, 
includes the survivor of a merger or conversion or the acquiring sacks ina 
share exchange of that issuer; 

(3) “Dissenter” means a shareholder who is entitled to disdeni from 
corporate action under § 48-23-102 and who exercises that right when and 
in the manner required by part 2 of this chapter; 

(4) “Fair value,” with respect to a dissenter’s shares, means the value of 
the shares immediately before the effectuation of the corporate action to 
which the dissenter objects, excluding any appreciation or depreciation in 
anticipation of the corporate action; 

(5) “Interest” means interest from the effective date of the corporate 
action that gave rise to the shareholder’s right to dissent until the date of 
payment, at the average auction rate paid on United States treasury bills 
with a maturity of six (6) months (or the closest maturity thereto) as of the 
auction date for such treasury bills closest to such effective date; — 

(6) “Record shareholder” means the person in whose name shares are 
registered in the records of a corporation or the beneficial owner of shares to 
the extent of the rights granted by a nominee certificate on file with a 


corporation; and 


(7) “Shareholder” means the record shareholder or the beneficial share- 


holder. 


History. 
Acts 1986, ch. 887, § 13.01; 2012, ch. 1051, 
§ 41. 


Cross-References. 

Applicability of business corporation law, 
title 48, chs. 11-27, to corporations existing on 
January 1, 1988, title 48, ch. 27. 


Tennessee Control Share Acquisition Act, 
title 48, ch. 108, part 3. 


Textbooks. 
Tennessee Forms (Robinson, Ramsey and 
Harwell), Nos. 5-812, 5-1108. 


NOTES TO DECISIONS 


DECISIONS UNDER PRIOR LAW 


1. Valuation of Assets. 

The evaluation of the assets of a corporation 
as a going concern does not mean that the asset 
value has been enhanced by a consideration of 


48-23-102. Right to dissent. 


the good will of the corporation. Elk Yarn Mills 
v. 514 Shares of Common Stock of Elk Yarn 
Mills, Inc., 742 S.W.2d 638, 1987 Tenn. App. 
LEXIS 2878 (Tenn. Ct. App. 1987). 


(a) Ashareholder is entitled to dissent from, and obtain payment of the fair 
value of the shareholder’s shares in the event of, any of the following corporate 


actions: 


(1) Consummation of a plan of merger to which the corporation is a party: 

(A) Ifshareholder approval is required for the merger by § 48-21-104 or 
the charter and the shareholder is entitled to vote on the merger if the 
merger is submitted to a vote at a shareholders’ meeting or the share- 
holder is a nonconsenting shareholder under § 48-17-104(b) who would 
have been entitled to vote on the merger if the merger had been submitted 
to a vote at a shareholders’ meeting; or 

(B) If the corporation is a subsidiary that is merged with its parent 
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under § 48-21-105; 

(2) Consummation of a plan of share exchange to which the corporation is 
a party as the corporation whose shares will be acquired, if the shareholder 
is entitled to vote on the plan if the plan is submitted to a vote at a 
shareholders’ meeting or the shareholder is a nonconsenting shareholder 
under § 48-17-104(b) who would have been entitled to vote on the plan if the 
plan had been submitted to a vote at a shareholders’ meeting; 

(3) Consummation of a sale or exchange of all, or substantially all, of the 
property of the corporation other than in the usual and regular course of 
business, if the shareholder is entitled to vote on the sale or exchange if the 
sale or exchange is submitted to a vote at a shareholders’ meeting or the 
shareholder is a nonconsenting shareholder under § 48-17-104(b) who 
would have been entitled to vote on the sale or exchange if the sale or 
exchange had been submitted to a vote at a shareholders’ meeting, including 
a sale of all, or substantially all, of the property of the corporation in 
dissolution, but not including a sale pursuant to court order or a sale for cash 
pursuant to a plan by which all or substantially all of the net proceeds of the 
sale will be distributed to the shareholders within one (1) year after the date 
of sale; 

(4) An amendment of the charter that materially and adversely affects 
rights in respect of a dissenter’s shares because it: 

(A) Alters or abolishes a preferential right of the shares; 

(B) Creates, alters, or abolishes a right in respect of redemption, 
including a provision respecting a sinking fund for the redemption or 
repurchase, of the shares; 

(C) Alters or abolishes a preemptive right of the holder of the shares to 
acquire shares or other securities; 

(D) Excludes or limits the right of the shares to vote on any matter, or 
to cumulate votes, other than a limitation by dilution through issuance of 
shares or other securities with similar voting rights; or 

(E) Reduces the number of shares owned by the shareholder to a 
fraction of a share, if the fractional share is to be acquired for cash under 
§ 48-16-104; 

(5) Any corporate action taken pursuant to a shareholder vote to the 
extent the charter, bylaws, or a resolution of the board of directors provides 
that voting or nonvoting shareholders are entitled to dissent and obtain 
payment for their shares; 

(6) Consummation of a conversion of the corporation to another entity 
pursuant to chapter 21 of this title; or 

(7) In accordance with and to the extent provided in § 48-28-104(b), an 
amendment to the charter of a corporation as described in § 48-28-104(b)(1), 
or consummation of a merger or plan of share exchange as described in 
§ 48-28-104(b)(2). 

(b) Ashareholder entitled to dissent and obtain payment for the sharehold- 
er’s shares under this chapter may not challenge the corporate action creating 
the shareholder’s entitlement unless the action is unlawful or fraudulent with 
respect to the shareholder or the corporation. 

(c) Notwithstanding subsection (a), no shareholder may dissent as to any 
shares of a security which, as of the date of the effectuation of the transaction 
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which would otherwise give rise to dissenters’ rights, is listed.on an exchange 
registered under § 6 of the Securities Exchange Act of 1934 (15 U.S.C. § 78f), 
as amended, or is a “national market system security,” as defined in rules 


promulgated pursuant to the Securities Exchange Act of 1934 (15 U.S.C. 


§ 78a), as amended. 


History. 
Acts 1986, ch. 887, § 13.02; 2012, ch. 1051, 
§§ 42-44; 2015, ch. 497, § 2. 


Textbooks. 
Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 5-1108. 


Law Reviews. 
The Purpose of the Shareholders’ Appraisal 
Remedy, 65 Tenn. L. Rev. 661 (1998). 


Valuation of Dissenters’ Stock Under the 
Appraisal Remedy — Is the Delaware Block 
Method Right for Tennessee? (Don S. Clardy), 
62 Tenn. L. Rev. 285 (1995). 


NOTES TO DECISIONS 


1. Valuation. 

Tennessee overrules Blasingame v. American 
Materials, Inc., 654 S.W.2d 659 (Tenn. 1983), to 
the extent that it implicitly mandates use of the 
Delaware Block method for determining the 
fair value of a dissenting shareholder’s stock. 
Tennessee adopts the approach espoused in 
Weinberger, in which trial courts are permitted 
to determine fair value by using any technique 
or method that is generally acceptable in the 
financial community and admissible in court, 
including valuation methods that incorporate 
projections of future value. Athlon Sports Com- 
muns., Inc. v. Duggan, 549 S.W.3d 107, 2018 
Tenn. LEXIS 310 (Tenn. June 8, 2018). 


Supreme Court of Tennessee found that trial 
courts were not required to use the Delaware 
Block method to determine the fair value of a 
dissenting shareholder’s stock. Because the 
court could not determine whether a trial 
court’s evaluation of the evidence was affected 
by its perception that Tennessee case law man- 
dated the use of the Delaware Block valuation 
method, the court vacated the trial court’s or- 
der and remanded the case for reconsideration 
of the valuation of the dissenting shareholders’ 
shares. Athlon Sports Communs., Inc. v. Dug- 
gan, 549 S.W.3d 107, 2018 Tenn. LEXIS 310 
(Tenn. June 8, 2018). 


DECISIONS UNDER PRIOR LAW 


1. Amendment of Charter. 

Where the certificate evidencing stockholder 
approval of the amendment was duly filed, the 
amendment was complete and the dissenting 
stockholder’s right to withdrawal vested. Filley 
v. Kickoff Publishing Co., 454 F.2d 1288, 1972 
U.S. App. LEXIS 11409 (6th Cir. Tenn. 1972). 


It was unreasonable and oppressive to re- 
quire a member or stockholder to remain in a 
corporation whose fundamental purposes had 
been changed against the member or stockhold- 
er’s will. Filley v. Kickoff Publishing Co., 454 
F.2d 1288, 1972 U.S. App. LEXIS 11409 (6th 
Cir. Tenn. 1972). 


48-23-103. Dissent by nominees and beneficial owners. 


(a) Arecord shareholder may assert dissenters’ rights as to fewer than all 
the shares registered in the record shareholder’s name only if the record 
shareholder dissents with respect to all shares beneficially owned by any one 
(1) person and notifies the corporation in writing of the name and address of 
each person on whose behalf the record shareholder asserts dissenters’ rights. 
The rights of a partial dissenter under this subsection (a) are determined as if 
the shares as to which the partial dissenter dissents and the partial dissenter’s 
other shares were registered in the names of different shareholders. 

(b) A beneficial shareholder may assert dissenters’ rights as to shares of any 
one (1) or more classes held on the beneficial shareholder’s behalf only if the 
beneficial shareholder: 


201 . DISSENTERS’ RIGHTS 48-23-201 


(1) Submits to the corporation the record shareholder’s written consent to 
the dissent not later than the time the beneficial shareholder asserts 
dissenters’ rights; and 

(2) Does so with respect to all shares of the same class of which the person 
is the beneficial shareholder or over which the person has power to direct the 
vote. 


History. 
Acts 1986, ch. 887, § 13.03. 
PART 2 
PROCEDURE FOR EXERCISE OF DISSENTERS’ 
RIGHTS 


48-23-201. Notice of dissenters’ rights. 


(a) Where any corporate action specified in § 48-23-102(a) is to be submit- 
ted to a vote at a shareholders’ meeting, the meeting notice (including any 
meeting notice required under chapters 11-27 to be provided to nonvoting 
shareholders) must state that the corporation has concluded that the share- 
holders are, are not, or may be entitled to assert dissenters’ rights under this 
chapter. If the corporation concludes that dissenters’ rights are or may be 
available, a copy of this chapter must accompany the meeting notice sent to 
those record shareholders entitled to exercise dissenters’ rights. 

(b) Ina merger pursuant to § 48-21-105, the parent corporation must notify 
in writing all record shareholders of the subsidiary who are entitled to assert 
dissenters rights that the corporate action became effective. Such notice must 
be sent within ten (10) days after the corporate action became effective and 
include the materials described in § 48-23-2083. 

(c) Where any corporate action specified in § 48-23-102(a) is to be approved 
by written consent of the shareholders pursuant to § 48-17-104(a) or 
§ 48-17-104(b): 

(1) Written notice that dissenters’ rights are, are not, or may be available 
must be sent to each record shareholder from whom a consent is solicited at 
the time consent of such shareholder is first solicited and, if the corporation 
has concluded that dissenters’ rights are or may be available, must be 
accompanied by a copy of this chapter; and 

(2) Written notice that dissenters’ rights are, are not, or may be available 
must be delivered together with the notice to nonconsenting and nonvoting 
shareholders required by § 48-17-104(e) and (f), may include the materials 
described in § 48-23-203 and, if the corporation has concluded that dissent- 
ers’ rights are or may be available, must be accompanied by a copy of this 
chapter. 

(d) A corporation’s failure to give notice pursuant to this section will not 
invalidate the corporate action. 


History. Textbooks. 
Acts 1986, ch. 887, § 13.20; 2012, ch. 1051, Tennessee Forms (Robinson, Ramsey and 
§ 45. Harwell), Nos. 5-811, 5-1108. 
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48-23-202. Notice of intent to demand payment. 


a 


(a) If a corporate action specified in § 48-23-102(a) is submitted to.a vote at 
a shareholders’ meeting, a shareholder who wishes to assert dissenters’ rights 
with respect to shares for which dissenters’ rights may be asserted under this 
chapter: 

(1) Must deliver to the corporation, before the vote is taken, written notice 
of the shareholder’s intent to demand payment if the proposed action is 
effectuated; and 

(2) Must not vote, or cause or permit to be voted, any such shares in favor 
of the proposed action. 

(b) If a corporate action specified in § 48-23-102(a) is to be approved by less 
than unanimous written consent, a shareholder who wishes to assert dissent- 
ers’ rights with respect to shares for which dissenters’ rights may be asserted 
under this chapter must not sign a consent in favor of the proposed action with 
respect to such shares. 

(c) A shareholder who fails to satisfy the requirements of subsection (a) or 
subsection (b) is not entitled to payment under this chapter. 


History. 
Acts 1986, ch. 887, § 13.21; 2012, ch. 1051, 
§ 46. 


NOTES TO DECISIONS 


1. Written Notice. 

Corporation waived the requirement of writ- 
ten notice of dissent because although the dis- 
senters failed to adhere to the letter of the 
statute, the corporation knew of their intention 
to dissent and proceeded exactly as though they 
had complied with the statute; the corporation 


48-23-203. Dissenters’ notice. 


even filed suit requesting a judicial determina- 
tion of the fair value of the dissenters shares, 
and thus, it suffered absolutely no prejudice as 
a result of their failure to provide written 
notice. Nat'l Parks Resort Lodge Corp. v. Per- 
fetto, — S.W.3d —, 2018 Tenn. App. LEXIS 296 
(Tenn. Ct. App. May 29, 2018). 


(a) If a corporate action requiring dissenters’ rights under § 48-23-102(a) 
becomes effective, the corporation must send a written dissenters’ notice and 
form required by subdivision (b)(1) to all shareholders who satisfy the 
requirements of § 48-23-202(a) or § 48-23-202(b). In the case of a merger 
under § 48-21-105, the parent must deliver a dissenters’ notice and form to all 
record shareholders who may be entitled to assert dissenters’ rights. 

(b) The dissenters’ notice must be delivered no earlier than the date the 
corporate action specified in § 48-23-102(a) became effective, and no later than 


(10) days after such date, and must: 
(1) Supply a form that: 


(A) Specifies the first date of any announcement to shareholders made 

_ prior to the date the corporate action became effective of the principal 
terms of the proposed corporate action; 

(B) If such announcement was made, requires the shareholder assert- 

ing dissenters’ rights to certify whether beneficial ownership of those 

shares for which dissenters’ rights are asserted was acquired before that 


date; and 
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(C) Requires the shareholder asserting dissenters’ rights to certify that 
such shareholder did not vote for or consent to the transaction; 
(2) State: 

(A) Where the form must be sent and where certificates for certificated 
shares must be deposited and the date by which those certificates must be 
deposited, which date may not be earlier than the date for receiving the 
required form under subdivision (b)(2)(B); 

(B) A date by which the corporation must receive the form, which date 
may not be fewer than forty (40) nor more than sixty (60) days after the 
date the subsection (a) dissenters’ notice is sent, and state that the 
shareholder shall have waived the right to demand payment with respect 
to the shares unless the form is received by the corporation by such 
specified date; 

(C) The corporation’s estimate of the fair value of shares; and 

(D) That, if requested in writing, the corporation will provide, to the 
shareholder so requesting, within ten (10) days after the date specified in 
subdivision (b)(2)(B) the number of shareholders who return the forms by 
the specified date and the total number of shares owned by them; and 
(3) Be accompanied by a copy of this chapter if the corporation has not 

previously sent a copy of this chapter to the shareholder pursuant to 
§ 48-23-201. 


History. Textbooks. 
Acts 1986, ch. 887, § 18.22; 2012, ch. 1051, Tennessee Forms (Robinson, Ramsey and 
§ 47; 2015, ch. 60, § 3. Harwell), Nos. 5-812, 5-813. 


48-23-204. Duty to demand payment. 


(a) A shareholder sent a dissenters’ notice described in § 48-23-203 must 
demand payment, certify whether the shareholder acquired beneficial owner- 
ship of the shares before the date required to be set forth in the dissenters’ 
notice pursuant to § 48-23-203(b)(2), and deposit the shareholder’s certificates 
in accordance with the terms of the notice. 

(b) The shareholder who demands payment and deposits the shareholder’s 
share certificates under subsection (a) retains all other rights of a shareholder 
until these rights are cancelled or modified by the effectuation of the proposed 
corporate action. 

(c) A shareholder who does not demand payment or deposit the sharehold- 
er’s share certificates where required, each by the date set in the dissenters’ 
notice, is not entitled to payment for the shareholder’s shares under this 
chapter. 

(d) A demand for payment filed by a shareholder may not be withdrawn 
unless the corporation with which it was filed, or the surviving corporation, 
consents thereto. 


History. Textbooks. 
Acts 1986, ch. 887, § 13.23; 2012, ch. 1051, Tennessee Forms (Robinson, Ramsey and 
§ 48. Harwell), No. 5-813. 
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48-23-205. Share restrictions. 


© 


(a) The corporation may restrict the transfer of uncertificated shares from 
the date the demand for their payment is received until the proposed corporate 
action is effectuated or the restrictions released under § 48-23-207. 

(b) The person for whom dissenters’ rights are asserted as to uncertificated 
shares retains all other rights of a shareholder until these rights are cancelled 
or modified by the effectuation of the proposed corporate action. 


History. 
Acts 1986, ch. 887, § 13.24. 


48-23-206. Payment. 


(a) Except as provided in § 48-23-208, as soon as the proposed corporate 
action is effectuated, or upon receipt of a payment demand, whichever is later, 
the corporation shall pay each dissenter who complied with § 48-23-204 the 
amount the corporation estimates to be the fair value of each dissenter’s 
shares, plus accrued interest. 

(b) The payment must be accompanied by: 

(1) The corporation’s balance sheet as of the end of a fiscal year ending not 
more than sixteen (16) months before the date of payment, an income 
statement for that year, a statement of changes in shareholders’ equity for 
that year, and the latest available interim financial statements, if any; 

(2) A statement of the corporation’s estimate of the fair value of the 
shares, which estimate shall equal or exceed the corporation’s estimate 
given pursuant to § 48-23-203(b)(2)(C); 

(3) An explanation of how the interest was calculated; 

(4) A statement of the dissenter’s right to demand payment under 
§ 48-23-209; and 

(5) Acopy of this chapter if the corporation has not previously sent a copy 
of this chapter to the shareholder pursuant to § 48-23-201 or § 48-23-2083. 


History. 
Acts 1986, ch. 887, § 13.25; 2015, ch. 60, § 4. 


NOTES TO DECISIONS 
DECISIONS UNDER PRIOR LAW 


Analysis in part, Athlon Sports Communs., Inc. v. Dug- 


1. Valuation Date. 
2. “Fair Value” of Stock. 


1. Valuation Date. 

Date for valuation of stock interest of plain- 
tiff, who sued for fraudulent breach of oral 
employment contract of closely-held corpora- 
tion, was the date of termination of the plain- 
tiffs employment. Blasingame v. American Ma- 
terials, Inc., 654 S.W.2d 659, 1983 Tenn. LEXIS 
639 (Tenn. 1983), superseded by statute as 
stated in, Wakefield v. Crawley, 6 S.W.3d 442, 
1999 Tenn. LEXIS 576 (Tenn. 1999), overruled 


gan, 549 S.W.3d 107, 2018 Tenn. LEXIS 310 
(Tenn. June 8, 2018). 


2. “Fair Value” of Stock. 

As to the method to be used in determining 
the “fair value” of the dissenting stockholder’s 
stock, see Blasingame v. American Materials, 
Inc., 654 S.W.2d 659, 1983 Tenn. LEXIS 639 
(Tenn. 1983), superseded by statute as stated 
in, Wakefield v. Crawley, 6 S.W.3d 442, 1999 
Tenn. LEXIS 576 (Tenn. 1999), overruled in 
part, Athlon Sports Communs., Inc. v. Duggan, 
549 S.W.3d 107, 2018 Tenn. LEXIS 310 (Tenn. 
June 8, 2018). 
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The Delaware Block method, rather than dissenting shareholders’ preferred stock. Ge- 
discounted cash flow method, was the appropri- _nesco, Inc. v. Scolaro, 871 S.W.2d 487, 1993 
ate method to use for finding the fair value of Tenn. App. LEXIS 579 (Tenn. Ct. App. 1993). 


48-23-207. Failure to take action. 


(a) If the corporation does not effectuate the proposed action that gave rise 
to the dissenters’ rights within two (2) months after the date set for demanding 
payment and depositing share certificates, the corporation shall return the 
deposited certificates and release the transfer restrictions imposed on uncer- 
tificated shares. 

(b) If, after returning deposited certificates and releasing transfer restric- 
tions, the corporation effectuates the proposed action, it must send a new 
dissenters’ notice under § 48-23-203 and repeat the payment demand proce- 
dure. 


History. 
Acts 1986, ch. 887, § 13.26. 


48-23-208. After-acquired shares. 


(a) A corporation may elect to withhold payment required by § 48-23-206 
from a dissenter unless the dissenter was the beneficial owner of the shares 
before the date set forth in the dissenters’ notice as the date of the first 
announcement to news media or to shareholders of the principal terms of the 
proposed corporate action. 

(b) To the extent the corporation elects to withhold payment under subsec- 
tion (a), after effectuating the proposed corporate action, it shall estimate the 
fair value of the shares, plus accrued interest, and shall pay this amount to 
each dissenter who agrees to accept it in full satisfaction of the dissenter’s 
demand. The corporation shall send with its offer a statement of its estimate 
of the fair value of the shares, an explanation of how the interest was 
calculated, and a statement of the dissenter’s right to demand payment under 
§ 48-23-209. 


History. 
Acts 1986, ch. 887, § 13.27. 


48-23-209. Procedure if shareholder dissatisfied with payment or of- 
fer. 


(a) Adissenter may notify the corporation in writing of the dissenter’s own 
estimate of the fair value of the dissenter’s shares and amount of interest due, 
and demand payment of the dissenter’s estimate (less any payment under 
§ 48-23-206), or reject the corporation’s offer under § 48-23-208 and demand 
payment of the fair value of the dissenter’s shares and interest due, if: 

(1) The dissenter believes that the amount paid under § 48-23-206 or 
offered under § 48-23-208 is less than the fair value of the dissenter’s shares 
or that the interest due is incorrectly calculated; 

(2) The corporation fails to make payment under § 48-23-206 within two 
(2) months after the date set for demanding payment; or 

(3) The corporation, having failed to effectuate the proposed action, does 
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not return the deposited certificates or release the transfer restrictions 

imposed on uncertificated shares within two (2) months after the date set for 

demanding payment. 

(b) A dissenter waives the dissenter’s right to demand payment AAaee this 
section unless the dissenter notifies the corporation of the dissenter’s demand 
in writing under subsection (a) within one (1) month after the corporation 
made or offered payment for the dissenter’s shares. 


History. 
Acts 1986, ch. 887, § 13.28. 


Textbooks. 
Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 5-302. 


PART 3 
JUDICIAL APPRAISAL OF SHARES 


48-23-301. Court action. 


(a) If a demand for payment under § 48-23-209 remains unsettled, the 
corporation shall commence a proceeding within two (2) months after receiving 
the payment demand and petition the court to determine the fair value of the 
shares and accrued interest. If the corporation does not commence the 
proceeding within the two-month period, it shall pay each dissenter whose 
demand remains unsettled the amount demanded. 

(b) The corporation shall commence the proceeding in a court of record 
having equity jurisdiction in the county where the corporation’s principal office 
(or, if none in this state, its registered office) is located. If the corporation is a 
foreign corporation without a registered office in this state, it shall commence 
the proceeding in the county in this state where the registered office of the 
domestic corporation merged with or whose shares were acquired by the 
foreign corporation was located. 

(c) The corporation shall make all dissenters (whether or not residents of 
this state) whose demands remain unsettled, parties to the proceeding as in an 
action against their shares and all parties must be served with a copy of the 
petition. Nonresidents may be served by registered or certified mail or by 
publication as provided by law. 

(d) The jurisdiction of the court in which the proceeding is commenced 
under subsection (b) is plenary and exclusive. The court may appoint one (1) or 
more persons as appraisers to receive evidence and recommend decision on the 
question of fair value. The appraisers have the powers described in the order 
appointing them, or in any amendment to it. The dissenters are entitled to the 
same discovery rights as parties in other civil proceedings. 

(e) Each dissenter made a party to the proceeding is entitled to judgment: 

(1) For the amount, if any, by which the court finds the fair value of the 
dissenter’s shares, plus accrued interest, exceeds the amount paid by the 
corporation; or 

(2) For the fair value, plus accrued interest, of the dissenter’s after- 
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48-23-302 


acquired shares for which the corporation elected to withhold payment 


under § 48-23-2008. 


History. 
Acts 1986, ch. 887, § 13.30. 


Cross-References. 
Certified mail in lieu of registered mail, § 1- 
3-111. 


Textbooks. 
Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 5-302. 


Law Reviews. 

Valuation of Dissenters’ Stock Under the 
Appraisal Remedy — Is the Delaware Block 
Method Right for Tennessee? (Don S. Clardy), 
62 Tenn. L. Rev. 285 (1995). 


NOTES TO DECISIONS 


1. Valuation. 

Supreme Court of Tennessee found that trial 
courts were not required to use the Delaware 
Block method to determine the fair value of a 
dissenting shareholder’s stock. Because the 
court could not determine whether a trial 
court’s evaluation of the evidence was affected 
by its perception that Tennessee case law man- 
dated the use of the Delaware Block valuation 
method, the court vacated the trial court’s or- 
der and remanded the case for reconsideration 
of the valuation of the dissenting shareholders’ 
shares. Athlon Sports Communs., Inc. v. Dug- 
gan, 549 S.W.3d 107, 2018 Tenn. LEXIS 310 
(Tenn. June 8, 2018). 


Tennessee overrules Blasingame v. American 
Materials, Inc., 654 S.W.2d 659 (Tenn. 1983), to 
the extent that it implicitly mandates use of the 
Delaware Block method for determining the 
fair value of a dissenting shareholder’s stock. 
Tennessee adopts the approach espoused in 
Weinberger, in which trial courts are permitted 
to determine fair value by using any technique 
or method that is generally acceptable in the 
financial community and admissible in court, 
including valuation methods that incorporate 
projections of future value. Athlon Sports Com- 
muns., Inc. v. Duggan, 549 S.W.3d 107, 2018 
Tenn. LEXIS 310 (Tenn. June 8, 2018). 


48-23-302. Court costs and counsel fees. 


(a) The court in an appraisal proceeding commenced under § 48-23-301 
shall determine all costs of the proceeding, including the reasonable compen- 
sation and expenses of appraisers appointed by the court. The court shall 
assess the costs against the corporation, except that the court may assess costs 
against all or some of the dissenters, in amounts the court finds equitable, to 
the extent the court finds the dissenters acted arbitrarily, vexatiously, or not in 
good faith in demanding payment under § 48-23-209. 

(b) The court may also assess the fees and expenses of counsel and experts 
for the respective parties, in amounts the court finds equitable against: 

(1) The corporation and in favor of any or all dissenters if the court finds 
the corporation did not substantially comply with the requirements of part 

2 of this chapter; or 

(2) Either the corporation or a dissenter, in favor of any other party, if the 
court finds that the party against whom the fees and expenses are assessed 
acted arbitrarily, vexatiously, or not in good faith with respect to the rights 
provided by this chapter. ; 

(c) If the court finds that the services of counsel for any dissenter were of 
substantial benefit to other dissenters similarly situated, and that the fees for 
those services should not be assessed against the corporation, the court may 
award to these counsel reasonable fees to be paid out of the amounts awarded 
to the dissenters who were benefited. 


48-24-101 


History. 


Acts 1986, ch. 887, § 13.31. 


1. Evidence of Bad Faith. 
Evidence was sufficient to find corporation’s 
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and costs to dissenting shareholder. Genesco, 
Inc. v. Scolaro, 871 S.W.2d 487, 1993 Tenn. App. 


conduct was arbitrary, vexatious and in bad LEXIS 579 (Tenn. Ct. App. 1993). 
faith, warranting the award of attorney fees 


1. Payment of Fees. 

The language in former section that “Costs 
and expenses of any such proceeding, including 
reasonable attorney fees, shall be determined 
and shall be assessed against the corpora- 


Section 


48-24-101. 
48-24-102. 
48-24-103. 
48-24-104. 
48-24-105. 
48-24-106. 
48-24-107. 
48-24-108. 
48-24-109. 


48-24-201. 
48-24-202. 
48-24-203. 
48-24-204. 
48-24-205. 
48-24-206. 


48-24-301. 
48-24-302. 
48-24-303. 
48-24-304. 


DECISIONS UNDER PRIOR LAW 


tion...” meant that the corporation had to pay 
such fees as a part of the costs of the litigation. 
Elk Yarn Mills v. 514 Shares of Common Stock 
of Elk Yarn Mills, Inc., 742 S.W.2d 638, 1987 
Tenn. App. LEXIS 2878 (Tenn. Ct. App. 1987). 


CHAPTER 24 
DISSOLUTION 


Part 1. Voluntary Dissolution 


Dissolution by incorporators or initial directors. 

Dissolution by board of directors and shareholders. 

Articles of dissolution. 

Revocation of dissolution. 

Effect of dissolution. 

Known claims against dissolved corporation. 

Unknown claims against dissolved corporation. 

Articles of termination of corporate existence. 

Discharge or reasonable provision to be made for payment of claims — Liability of 
directors. 


Part 2. Administrative Dissolution 


Grounds for administrative dissolution. 

Procedure for and effect of administrative dissolution. 

Reinstatement following administrative dissolution. 

Appeal from denial of reinstatement. 

Articles of termination following administrative dissolution or revocation. 

Reinstatement within certain amount of time — Amendment of charter — Application 
for reinstatement. 


Part 3. Judicial Dissolution 


Grounds for judicial dissolution. 
Procedure for judicial dissolution. 
Receivership or custodianship. 
Decree of dissolution. 


PART 1 
VOLUNTARY DISSOLUTION 


48-24-101. Dissolution by incorporators or initial directors. 


(a) A majority of the incorporators or initial directors of a corporation that 
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has not issued shares or has not commenced business may dissolve the 
corporation by delivering to the secretary of state for filing articles of 
dissolution and termination that set forth: | 
(1) The name of the corporation; 
(2) The date of its incorporation; 
(3) Either that: 
(A) None of the corporation’s shares has been issued; or 
(B) The corporation has not commenced business; 
(4) That no debt of the corporation remains unpaid; 
(5) That the net assets of the corporation remaining after winding up have 
been distributed to the shareholders, if shares were issued; and 
(6) That a majority of the incorporators or initial directors authorized the 
dissolution and the date dissolution was thus authorized. 

(b) If the secretary of state finds that the articles of dissolution and 
termination of corporate existence comply with the requirements of subsection 
(a) and are accompanied by a tax clearance for termination or withdrawal 
relative to such corporation, then the secretary of state shall file the articles of 
dissolution and termination of corporate existence. Upon such filing, the 
existence of the corporation shall cease, except that the termination of 
corporate existence shall not take away or impair any remedy to or against the 
corporation, its directors, officers or shareholders, for any right or claim 
existing or any liability incurred, prior to such termination. Any such action or 
proceeding by or against the corporation may be prosecuted or defended by the 
corporation in its corporate name. The shareholders, directors, and officers 
have the power to take such corporate or other action as may be appropriate to 
protect such remedy, right, or claim. 


Textbooks. 

Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 5-903. 

Tennessee Jurisprudence, 7 Tenn. Juris., 
Corporations, § 96. 


History. 
Acts 1986, ch. 887, § 14.01; 1989, ch. 451, 
§ 18; 2010, ch. 741, § 3. 


Cross-References. 

Applicability of business corporation law, 
title 48, chs. 11-27, to corporations existing on 
January 1, 1988, title 48, ch. 27. 

Monthly list of corporations surrendering 
charters, § 8-3-104. 

Nonprofit corporations, dissolution, title 48, 
ch. 64. 


Law Reviews. 
Delaware LLCs for Tennessee Lawyers? 
(Richard Spore), 35 Tenn. B.J. 27 (1999). 


NOTES TO DECISIONS 
DECISIONS UNDER PRIOR LAW 


Analysis 


1. Voluntary Bankruptcy. 
2. Equitable Dissolution. 


Hamilton v. De Camp Glass Casket Co., 256 
U.S. .703, 41 S. Ct. 624, 65 L. Ed. 1179, 1921 
U.S. LEXIS 1563 (1921), cert. denied, Hamilton 
v. De Camp Glass Casket Co., 256 U.S. 703, 41 
S. Ct. 624, 65 L. Ed. 1179, 1921 U.S. LEXIS 


1. Voluntary Bankruptcy. 

This provision does not restrict the authority 
of a director to file a voluntary petition in 
bankruptcy for the corporation. In re De Camp 
Glass Casket Co., 272 F. 558, 1921 U.S. App. 
LEXIS 1650 (6th Cir. Tenn. 1921), cert. denied, 


1563 (1921). 


2. Equitable Dissolution. 

For cases discussing equitable dissolution of 
corporation due to dissension among stockhold- 
ers, see Nashville Packet Co. v. Neville, 144 
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Tenn. 698, 235 S.W. 64, 1921 Tenn. LEXIS 65 
(1921); Wood v. Myers Paper Co., 3 Tenn. App. Y 
128, 1926 Tenn. App. LEXIS 76 (1926). 


48-24-102. Dissolution by board of directors and shareholders. 


(a) A corporation may be voluntarily dissolved by the written consent of its 
shareholders in accordance with § 48-17-104. 

(b) Acorporation’s board of directors may propose dissolution for submission 
to the shareholders. 

(c) For a proposal to dissolve to be adopted: 

(1) The board of directors shall recommend dissolution to the sharehold- 
ers unless the board of directors determines that because of conflict of 
interest or other special circumstances, it should make no recommendation 
and communicates the basis for its determination to the shareholders; and 

(2) The. shareholders entitled to vote shall approve the proposal to 
dissolve as provided in subsection (f). | 
(d) The board of directors may condition its submission of the proposal for 

dissolution on any basis. 

(e) The corporation shall notify each shareholder, whether or not entitled to 
vote, of the proposed shareholders’ meeting in accordance with § 48-17-105. 
The notice must also state that the purpose, or one (1) of the purposes, of the 
meeting is to consider dissolving the corporation. 

(f) Unless the charter or the board of directors (acting pursuant to subsec- 
tion (d)) requires a greater vote or a vote by voting groups, the proposal to 
dissolve to be adopted shall be approved by a majority of all the votes entitled 
to be cast on that proposal. 


History. Tennessee Jurisprudence, 7 Tenn. Juris., 
Acts 1986, ch. 887, § 14.02. Corporations, § 96. 
Textbooks. 


Tennessee Forms (Robinson, Ramsey and 
Harwell), Nos. 5-901, 5-902. 


NOTES TO DECISIONS 


1. Closely Held Corporations. tors to themselves as stockholders must be 
In the informal procedure of a closely held disregarded as harmless. Jackson ex rel. Bohan 


corporation, where the only two stockholders Group v. Bohan, 861 S.W.2d 241, 1993 Tenn. 
are the directors, the failure of the directors to App. LEXIS 275 (Tenn. Ct. App. 1993). 
formally meet and convey their action as direc- 


48-24-103. Articles of dissolution. 


(a) At any time after dissolution is authorized, the corporation may dissolve 
by delivering to the secretary of state for filing articles of dissolution setting 
forth: 

(1) The name of the corporation; 

(2) The date dissolution was authorized; 

(3) That the resolution was duly adopted by the shareholders; and 

(4) A copy of the resolution or the written consent authorizing the 
dissolution. 
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(b) Unless a delayed effective date is specified in the articles of dissolution, 
a corporation is dissolved when the articles of dissolution are filed. 


History. Tennessee Jurisprudence, 7 Tenn. Juris., 
Acts 1986, ch. 887, § 14.03. Corporations, § 96. 
Textbooks. 


Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 5-901. 


48-24-104. Revocation of dissolution. 


(a) A corporation may revoke its dissolution at any time prior to filing the 
articles of termination of corporate existence by the secretary of state. 

(b) Revocation of dissolution shall be authorized by shareholders in any 
manner that dissolution may be authorized under § 48-24-102, unless the 
authorization for dissolution permitted revocation by action by the board of 
directors alone, in which event the board of directors may revoke the dissolu- 
tion without shareholder action. 

(c) After the revocation of dissolution is authorized, the corporation may 
revoke the dissolution by delivering to the secretary of state for filing articles 
of revocation of dissolution that set forth: 

(1) The name of the corporation; 

(2) The effective date of the dissolution that was revoked; 

(3) The date that the revocation of dissolution was authorized; 

(4) If the corporation’s board of directors (or incorporators) revoked the 
dissolution, a statement to that effect; 

(5) If the corporation’s board of directors revoked a dissolution authorized 
by the shareholders, a statement that revocation was permitted by action by 
the board of directors alone pursuant to that authorization; and 

(6) If shareholder action was required to revoke the dissolution, the 
information required by § 48-24-103(a)(3) and (4). 

(d) Revocation of dissolution is effective when the articles of revocation of 
dissolution are filed. 

(e) When the revocation of dissolution is effective, it relates back to and 
takes effect as of the effective date of the dissolution and the corporation 
resumes carrying on its business as if dissolution had never occurred. 


History. Textbooks. 
Acts 1986, ch. 887, § 14.04; 1989, ch. 451, Tennessee Forms (Robinson, Ramsey and 
§ 19. Harwell), No. 5-904. 


48-24-105. Effect of dissolution. 


(a) A dissolved corporation continues its corporate existence but may not 
carry on any business, except that appropriate to wind up and liquidate its 
business and affairs, including: 

(1) Collecting its assets; 

(2) Conveying and disposing of its properties that will not be distributed 
in kind to its shareholders; 

(3) Discharging or making provision for discharging its liabilities; 

(4) Distributing its remaining property among its shareholders according 


48-24-105 


to their interests; and 
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(5) Doing every other act necessary to wind up and liquidate its business 


and affairs. 


(b) Dissolution of a corporation does not: 

(1) Transfer title to the corporation’s property; 

(2) Prevent transfer of its shares or securities, although the authorization 
to dissolve may provide for closing the corporation’s share transfer records; 

(3) Subject its directors or officers to standards of conduct different from 
those prescribed in chapter 18 of this title; 

(4) Change quorum or voting requirements for its board of directors or 
shareholders; change provisions for selection, resignation, or removal of its 
directors or officers or both; or change provisions for amending its bylaws; 

(5) Prevent commencement of a proceeding by or against the corporation 


in its corporate name; 


(6) Abate or suspend a proceeding pending by or against the corporation 
on the effective date of dissolution; or 
(7) Terminate the authority of the registered agent of the corporation. 


History. 
Acts 1986, ch. 887, § 14.05. 


Textbooks. 
Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 5-901. 


NOTES TO DECISIONS 


1. Bankruptcy. 

A corporation whose corporate charter has 
been revoked administratively by the Tennes- 
see Secretary of State does have standing as a 
corporation to file a Chapter 11 bankruptcy 
petition. In re H & K Plumbing & Heating, 187 
B.R. 238, 1995 Bankr. LEXIS 1427 (Bankr. 
W.D. Tenn. 1995). 

Personal representative who was appointed 
to administer a decedent’s estate had the au- 
thority under T.C.A. § 31-2-103 to place a cor- 
poration the decedent established into bank- 
ruptcy, even though the corporation had been 
dissolved, and the bankruptcy court invali- 


dated a foreclosure sale that occurred after the 
corporation was placed into bankruptcy, pursu- 
ant to 11 U.S.C. § 362, even though the buyer 
did not know that the corporation had been 
placed into bankruptcy at the time he pur- 
chased property at the foreclosure sale. The 
corporation had the right under 11 U.S.C. 
§ 301 to declare bankruptcy because dissolved 
corporations were allowed under T.C.A. § 48- 
24-105(a) to carry on business that was appro- 
priate to winding up their affairs. In re Bench- 
mark Capital, Inc., 490 B.R. 566, 2013 Bankr. 
LEXIS 1478 (Bankr. E.D. Tenn. Apr. 9, 2013). 


DECISIONS UNDER PRIOR LAW 


Analysis 


1. Completion of Corporate Affairs. 
2. Creditor’s Rights. 


1. Completion of Corporate Affairs. 

A corporation could not avoid its obligations 
by simply dissolving; its life was prolonged 
until its corporate affairs were completed. Con- 
tinental Ins. Co. v. Knoxville, 488 S.W.2d 50, 
1972 Tenn. LEXIS 315 (Tenn. 1972). 


2. Creditor’s Rights. 

Creditors may continue to pursue their rem- 
edies against a dissolved corporation for any 
right or claim existing, or any liability incurred, 
prior to dissolution despite the formal nonexis- 
tence of the corporation. Great American Ins. 
Co. v. Byrd & Watkins Constr., Inc., 630 F.2d 
460, 1980 U.S. App. LEXIS 138696 (6th Cir. 
Tenn. 1980). 
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48-24-106. Known claims against dissolved corporation. 


(a) A dissolved corporation may dispose of the known claims against it by 
following the procedure described in this section. 

(b) The dissolved corporation shall notify its known claimants in writing of 
the dissolution at any time after its effective date. The written notice must: 

(1) Describe information that must be included in a claim; 

(2) State whether the claim is admitted, or not admitted, and if admitted: 

(A) The amount that is admitted, which may be as of a given date; and 
(B) Any interest obligation if fixed by an instrument of indebtedness; 

(3) Provide a mailing address where a claim may be sent; 

(4) State the deadline, which may not be fewer than four (4) months from 
the effective date of the written notice, by which the dissolved corporation 
must receive the claim; and 

(5) State that, except to the extent that any claim is admitted, the claim 
will be barred if written notice of the claim is not received by the deadline. 
(c) Aclaim against the dissolved corporation is barred to the extent that it 

is not admitted: 

(1) If the dissolved corporation delivered written notice to the claimant in 
accordance with subsection (b) and the claimant does not deliver a written 
notice of the claim to the dissolved corporation by the deadline; or 

(2) If the dissolved corporation delivered written notice to the claimant 
that the claimant’s claim is rejected, in whole or in part, and the claimant 
does not commence a proceeding to enforce the claim within three (3) months 
from the effective date of the rejection notice. 

(d) For purposes of this section, “claim” does not include a contingent 
lability or a claim based on an event occurring after the effective date of 
dissolution. 


History. Law Reviews. 
Acts 1986, ch. 887, § 14.06. How an Insolvent Business May Avoid Bank- 
ruptcy Court (and State Court, Too) (Tisha L. 
Textbooks. 


Tennessee Forms (Robinson, Ramsey and Pederico)):35, Mean.) Byht20 (1999). 
Harwell), Nos. 5-909 — 5-911. 


48-24-107. Unknown claims against dissolved corporation. 


(a) A dissolved corporation may also publish notice of its dissolution and 
request that persons with claims against the corporation present them in 
accordance with the notice. 

(b) The notice must: 

(1) Be published one (1) time in a newspaper of general circulation in the 
county where the dissolved corporation’s principal office (or, if none in this 
state, its registered office) is or was last located; 

(2) Describe the information that must be included in a claim and provide 
a mailing address where the claim may be sent; and 

(3) State that a claim against the corporation will be barred unless a 
proceeding to enforce the claim is commenced within two (2) years after the 
publication of the notice. 

(c) If the dissolved corporation publishes a newspaper notice in accordance 
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with subsection (b), the claim of each of the following claimants is barred 
unless the claimant commences a proceeding to enforce the claim against the 
dissolved corporation within two (2) years after the publication date of the 
newspaper notice: 

(1) A claimant who did not receive written notice under § 48-24-106; 

(2) A claimant whose claim was timely sent to the dissolved corporation 
but not acted on; or 

(3) A claimant whose claim is contingent or based on an event occurring 
after the effective date of dissolution. 

(d) Aclaim may be enforced under this section: 

(1) Against the dissolved corporation, to the extent of its undistributed 
assets; or : 

(2) If the assets have been distributed in liquidation, against a share- 
holder of the dissolved corporation to the extent of the shareholder’s pro rata 
share of the claim or the corporate assets distributed to the shareholder in 
liquidation, whichever is less, but a shareholder’s total liability for all claims 
under this section may not exceed the total amount of assets distributed to 
the shareholder. 


History. Law Reviews. 
Acts 1986, ch. 887, § 14.07. How an Insolvent Business May Avoid Bank- 
ruptcy Court (and State Court, Too) (Tisha L. 
Textbooks. 


Tennessee Forms (Robinson, Ramsey and Hadonsco) ef Seben ts hd 20a 
Harwell), No. 5-908. 


48-24-108. Articles of termination of corporate existence. 


(a) When a corporation has distributed all its assets to its creditors and 
shareholders and voluntary dissolution proceedings have not been revoked, it 
shall deliver to the secretary of state for filing articles of termination of 
corporate existence. The articles shall set forth: 

(1) The name of the corporation; 

(2) That all the assets of the corporation have been distributed to its 
creditors and shareholders; and 

(3) That the dissolution of the corporation has not been revoked. 

(b) Ifthe secretary of state finds that the articles of termination of corporate 
existence comply with the requirements of subsection (a) and are accompanied 
by a tax clearance for termination or withdrawal relative to such corporation, 
then the secretary of state shall file the articles of termination of corporate 
existence. Upon such filing, the existence of the corporation shall cease, except 
that the termination of corporate existence shall not take away or impair any 
remedy to or against the corporation, its directors, officers or shareholders, for 
any right or claim existing or any liability incurred, prior to such termination. 
Any such action or proceeding by or against the corporation may be prosecuted 
or defended by the corporation in its corporate name. The shareholders, 
directors, and officers have the power to take such corporate or other action as 
may be appropriate to protect such remedy, right, or claim. 
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History. Textbooks. 
Acts 1986, ch. 887, § 14.08; 1987, ch. 273, Tennessee Forms (Robinson, Ramsey and 
§ 38; 2010, ch. 741, § 4. Harwell), No. 5-906. 


48-24-109. Discharge or reasonable provision to be made for payment 
of claims — Liability of directors. 


(a) Directors shall cause a dissolved corporation to discharge or make 
reasonable provision for the payment of claims and make distributions of 
assets to shareholders after payment or provision for claims. 

(b) Directors of a dissolved corporation that has disposed of claims under 
§ 48-24-106 or § 48-24-107 shall not be liable for breach of subsection (a) with 
respect to claims against the dissolved corporation that are barred or satisfied 

under § 48-24-106 or § 48-24-107. 


History. 
Acts 2015, ch. 60, § 5. 


PART 2 
ADMINISTRATIVE DISSOLUTION 


48-24-201. Grounds for administrative dissolution. 


The secretary of state may commence a proceeding under § 48-24-202 to 
administratively dissolve a corporation if the: 

(1) Corporation does not deliver its properly completed annual report to 
the secretary of state within two (2) months after it is due; 

(2) Corporation is without a registered agent or registered office in this 
state for two (2) months or more; 

(3) Name of a corporation contained in a document filed after January 1, 
1988, fails to comply with § 48-14-101; 

(4) Corporation does not notify the secretary of state within two (2) 
months that its registered agent or registered office has been changed, that 
its registered agent has resigned, or that its registered office has been 
discontinued; 

(5) Corporation’s period of duration stated in its charter expires; or 

(6) Corporation submits to the secretary of state’s office a check, bank 
draft, money order or other such instrument, for payment of any fee and it 
is dishonored upon presentation for payment. 


History. Textbooks. 
Acts 1986, ch. 887, § 14.20; 1989, ch. 451, Tennessee Jurisprudence, 7 Tenn. Juris., 
§ 20. Corporations, § 96. 


48-24-202. Procedure for and effect of administrative dissolution. 


(a) If the secretary of state determines that one (1) or more grounds exist 
under § 48-24-201 for dissolving a corporation, the secretary of state shall 
serve the corporation with notice of the secretary of state’s determination 
under §§ 48-15-104 and 48-15-105, except that such determination may be 
sent by first class mail. 
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(b) If the corporation does not correct each ground for dissolution or 
demonstrate to the reasonable satisfaction of the secretary of state that each 
ground determined by the secretary of state does not exist within two (2) 
months after service of the communication is perfected under §§ 48-15-104 
and 48-15-105, the secretary of state shall administratively dissolve the 
corporation by signing a certificate of dissolution that recites the ground or 
grounds for dissolution and its effective date. The secretary of state shall file 
the original of the certificate and serve a copy on the corporation under 
§$ 48-15-104 and 48-15-105, except that the certificate may be sent by first 
class mail. 

(c) A corporation administratively dissolved continues its corporate exis- 
tence but may not carry on any business except that necessary to wind up and 
liquidate its business and affairs under § 48-24-105 and notify claimants 
under §§ 48-24-106 and 48-24-107. 

(d) The administrative dissolution of a corporation does not terminate the 
authority of its registered agent. 

(e) Nothing herein shall be deemed to repeal or modify § 67-4-2116 or any 
other provisions of law relating to the revocation of the charter of a corporation 
for failure to comply with the provisions thereof. 


History. 
Acts 1986, ch. 887, § 14.21; 1989, ch. 451, 
§ 21; 2012, ch. 1051, § 49. 


NOTES TO DECISIONS 


1. Bankruptcy. because any assets belonging to LLC at disso- 

With respect to certain limited liability com- _lution devolved to its member trust and assets 
pany (LLC) accounts, administrative dissolu- of trust were property of debtor’s estate. In re 
tion of LLC did not exclude LLC’s accounts’ Erskine, 550 B.R. 362, 2016 Bankr. LEXIS 1169 
from bankruptcy estate of sole member of LLC (Bankr. W.D. Tenn. Apr. 8, 2016). 


48-24-203. Reinstatement following administrative dissolution. 


(a) Acorporation administratively dissolved under § 48-24-202 may apply 
to the secretary of state for reinstatement. The application must: 

(1) Contain a confirmation of good standing relative to such foreign 
corporation; 

(2) Recite the name of the corporation at its date of dissolution; 

(3) State that the ground or grounds for dissolution either did not exist or 
have been eliminated; and 

(4) State a corporate name that satisfies the requirements of § 48-14-101. 
(b)(1) If the secretary of state determines that the application contains the 
confirmation of good standing and information required by subsection (a), 
and that such information is correct, then the secretary of state shall cancel 
the certificate of dissolution and prepare a certificate of reinstatement that 
recites the secretary of state’s determination and the effective date of 
reinstatement, file the original of the certificate, and serve a copy on the 
corporation under § 48-15-104. 

(2) If the corporate name in eubdividion (a)(4) is different than the 
corporate name in subdivision (a)(2), the application for reinstatement shall 


217 ‘DISSOLUTION 48-24-205 


constitute an amendment to the charter insofar as it pertains to the 

corporate name. 

(c) When the reinstatement is effective, it relates back to and takes effect as 
of the effective date of the administrative dissolution, and the corporation 
resumes carrying on its business as if the administrative dissolution had never 
occurred. 


History. Textbooks. 

Acts 1986, ch. 887, § 14.22; 1987, ch. 273, Tennessee Forms (Robinson, Ramsey and 
§ 39; 1991, ch. 188, § 9; 1992, ch. 771, § 1; Harwell), No. 5-905. 
2010, ch. 741, §§ 5, 6; 2011, ch. 99, § 1. 


48-24-204. Appeal from denial of reinstatement. 


(a) If the secretary of state denies a corporation’s application for reinstate- 
ment following administrative dissolution, the secretary of state shall serve 
the corporation under §§ 48-15-104 and 48-15-105 with a written notice that 
explains the reason or reasons for denial. 

(b) The corporation may appeal the denial of reinstatement to the chancery 
court of Davidson County within thirty (30) days after service of the notice of 
denial is perfected. The corporation appeals by petitioning the court to set 
aside the dissolution and attaching to the petition copies of the secretary of 
state’s certificate of dissolution, the corporation’s application for reinstate- 
ment, and the secretary of state’s notice of denial. 

(c) The court may summarily order the secretary of state to reinstate the 
dissolved corporation or may take other action the court considers appropriate. 

(d) The court’s final decision may be appealed as in other civil proceedings. 


History. 
Acts 1986, ch. 887, § 14.23. 


48-24-205. Articles of termination following administrative dissolu- 
tion or revocation. 


(a) When a corporation, which has been administratively dissolved or has 
had its charter revoked, wishes to terminate its corporate existence, it may do 
so without first being reinstated by delivering to the secretary of state for filing 
articles of termination following administrative dissolution or revocation 
setting forth: 

(1) The name of the corporation; 

(2) The date that termination of corporate existence was authorized; 

(3) That the resolution authorizing termination was duly adopted by the 
shareholders; | 

(4) A copy of the resolution or the written consent authorizing the 
termination; and 

(5) That all the assets of the corporation have been distributed to its 
creditors and shareholders. 

(b) If the secretary of state finds that the articles of termination following 
administrative dissolution or revocation comply with the requirements of 
subsection (a) and are accompanied by a tax clearance for termination or 
withdrawal relative to the corporation, then the secretary of state shall file the 
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articles of termination of corporate existence following administrative disso- 
lution or revocation. Upon such filing, the existence of the corporation shall 
cease, except that the termination of corporate existence shall not take away or 
impair any remedy to or against the corporation, its directors, officers or 
shareholders, for any right or claim existing or any liability incurred, prior to 
such termination. Any such action or proceeding by or against the corporation 
may be prosecuted or defended by the corporation in its corporate name. The 
shareholders, directors, and officers have the power to take such corporate or 
other action as may be appropriate to protect such remedy, right, or claim. 


History. 
Acts 1989, ch. 451, § 22; 2010, ch. 741, § 7. 


Textbooks. 
Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 5-907. 


48-24-206. Reinstatement within certain amount of time — Amend- 
ment of charter — Application for reinstatement. 


A corporation that has been administratively dissolved by the expiration of 
its period of duration may reinstate within one (1) year of the expiration of the 
period of duration by: 

(1) Amending its charter to extend its period of duration or set the period 
of duration to perpetual; and 

(2) Filing an application for reinstatement following administrative dis- 
solution pursuant to § 48-24-2038. 


History. 
Acts 2016, ch. 688, § 1. 


PART 3 
JUDICIAL DISSOLUTION 


48-24-301. Grounds for judicial dissolution. 


Any court of record with proper venue in accordance with § 48-24-302 may 
dissolve a corporation: 
(1) Ina proceeding by the attorney general and reporter if it is established 
that the corporation: 
(A) Obtained its charter through fraud; 
(B) Has exceeded or abused the authority conferred upon it by law; 
(C) Has violated any provision of law resulting in the forfeiture of its 
charter; or 
(D) Has carried on, conducted, or transacted its business or affairs in a 
persistently fraudulent or illegal manner; 
provided, that the enumeration of these grounds for dissolution shall not 
exclude actions or special proceedings by the attorney general and reporter 
or other state officials for the dissolution of a corporation for other causes as 
provided in this chapter or in any other statute of this state; 
(2) In a proceeding by a shareholder if it is established that: 
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(A) The directors are deadlocked in the management of the corporate 
affairs, the shareholders are unable to break the deadlock, and irreparable 
injury to the corporation is threatened or being suffered, or the business 


and affairs of the corporation can no longer be conducted to the advantage 


of the shareholders generally, because of the deadlock; 
(B) The directors or those in control of the corporation have acted, are 
acting, or will act in a manner that is illegal, oppressive, or fraudulent; 
(C) The shareholders are deadlocked in voting power and have failed, 
for a period that includes at least two (2) consecutive annual meeting 


dates, to elect directors; or 


(D) The corporate assets are being misapplied or wasted; 
(3) In a proceeding by a creditor if it is established that: 
(A) The creditor’s claim has been reduced to judgment, the execution on 
the judgment returned unsatisfied, and the corporation is insolvent; or 
(B) The corporation has admitted in writing that the creditor’s claim is 
due and owing and the corporation is insolvent; or 
(4) In a proceeding by the corporation to have its voluntary dissolution 


continued under court supervision. 


History. 
Acts 1986, ch. 887, § 14.30; 1989, ch. 451, 
§ 23. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
§ 354. 


Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 1-23.06-1. 

Tennessee Jurisprudence, 7 Tenn. Juris., 
Corporations, §§ 96, 97. 


NOTES TO DECISIONS 


DECISIONS UNDER PRIOR LAW 


Analysis 
1. Suit by Stockholder. 
2. Parties. 
3. Bankruptcy. 


1. Suit by Stockholder. 

While a stockholder who was a creditor may 
file a winding-up bill, the other stockholders 
might in the suit show that the claim was 
invalid, though judgment was rendered in the 
stockholder/creditor’s favor by pro confesso 
against the corporation. Crutchfield v. Mutual 
Gaslight Co., 3 Shannon’s Cases 155, 2 S.W. 
658, 1886 Tenn. LEXIS 178 (1886). 


2. Parties. 
Stockholders were proper parties to a general 


creditors’ bill to wind up the corporation as an 
insolvent concern. Sugg v. Farmers’ Mut. Ins. 
Ass’n, 63 S.W. 226, 1901 Tenn. Ch. App. LEXIS 
66 (1901). 


3. Bankruptcy. 

Where a corporation conveys its property to 
the owner of its capital stock for a nominal 
consideration the right to set aside the deed for 
fraud passes to the trustee in bankruptcy who 
alone can sue to subject the proceeds to the 
corporation’s obligations. State v. Allstadt, 166 
Tenn. 349, 61 S.W.2d 473, 1932 Tenn. LEXIS 
140 (1933), rehearing denied, 166 Tenn. 349, 62 
S.W.2d 566 (1933). 


48-24-302. Procedure for judicial dissolution. 


(a) Venue for a proceeding by the attorney general and reporter to dissolve 
a corporation lies in Davidson County. Venue for a proceeding brought by any 
other party named in § 48-24-301 lies in the county where the corporation’s 
principal office (or, if none in this state, its registered office) is or was last 
located. 
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(b) It is not necessary to make shareholders parties to a proceeding to 
dissolve a corporation unless relief is sought against them individually. 

(c) A court in a proceeding brought to dissolve a corporation may issue 
injunctions, appoint a receiver or custodian pendente lite with all powers and 
duties the court directs, take other action required to preserve the corporate 
assets wherever located, and carry on the business of the corporation until a 
full hearing can be held. 

(d) Ina proceeding for dissolution under § 48-24-301(2), the petitioner shall 
execute and file in the proceeding a bond, with sufficient surety, to cover the 
defendant’s probable costs, including reasonable attorney fees, in defending 
the petition. The court shall determine the amount of the bond and may award 
to any party its reasonable costs, including attorney fees, if it finds for such 
party in a proceeding brought under § 48-24-301. 


History. Law Reviews. 
Acts 1986, ch. 887, § 14.31. Rescuing the Oppressed: The Equities of 
Textbooks. Business Dissolution and Oppressive Conduct 
Tennessee Former (hObinsoniy ramsey! ane in Closely Held Corporations, 50 Tenn. B.J. 22 


Harwell), No. 1-34.02-1. (2014). 


48-24-303. Receivership or custodianship. 


(a) A court of record having equity jurisdiction in a judicial proceeding 
brought to dissolve a corporation may appoint one (1) or more receivers to wind 
up and liquidate, or one (1) or more custodians to manage the business and 
affairs of the corporation. The court shall hold a hearing, after notifying all 
parties to the proceeding and any interested persons designated by the court, 
before appointing a receiver or custodian. The court appointing a receiver or 
custodian has exclusive jurisdiction over the corporation and all of its property 
wherever located. 

(b) The court may appoint an individual or a domestic or foreign corporation 
(authorized to transact business in this state) as a receiver or custodian. The 
court may require the receiver or custodian to post bond, with or without 
sureties, in an amount the court directs. 

(c) The court shall describe the powers and duties of the receiver or 
custodian in its appointing order, which may be amended from time to time. 
Among other powers: 

(1) The receiver may: 

(A) Dispose of all or any part of the assets of the corporation wherever 
located, at a public or private sale, if authorized by the court; and 

(B) Sue and defend in the receiver’s own name as receiver of the 
corporation in all courts of this state; 

(2) The custodian may exercise all of the powers of the corporation, 
through or in place of its board of directors or officers, to the extent necessary 
to manage the affairs of the corporation in the best interests of its 
shareholders and creditors. 

(d) The court during a receivership may redesignate the receiver a custo- 
dian, and during a custodianship may redesignate the custodian a receiver, if 
doing so is in the best interests of the corporation and its shareholders and 
creditors. | 
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(e) The court from time to time during the receivership or custodianship 
may order compensation paid and expense disbursements or reimbursements 


made to the receiver or custodian and the receiver’s or custodian’s counsel from 


the assets of the corporation or proceeds from the sale of the assets. 


History. 
Acts 1986, ch. 887, § 14.32. 


NOTES TO DECISIONS 


DECISIONS UNDER PRIOR LAW 


1. Recovery of Collateral. 

The receiver of a corporation cannot recover 
collateral pledged by it while a going concern 
though at the time the pledge was made the 
corporation was actually insolvent. Where as- 
sets are pledged under authority of stockhold- 
ers by officers who executed renewal notes 


appointed may not attack validity of the pledge. 
Fact that finance committee did not authorize 
pledge until after creditors’ bill was filed did not 
affect validity of pledge. Julian v. American 
Natl Bank, 21 Tenn. App. 137, 106 S.W.2d 871, 
1937 Tenn. App. LEXIS 15 (Tenn. Ct. App. 


1937). 
which repledged the collateral, a receiver later 


48-24-304. Decree of dissolution. 


(a) If after a hearing the court determines that one (1) or more grounds for 
judicial dissolution described in § 48-24-3801 exist, it may enter a decree 
dissolving the corporation and specifying the effective date of the dissolution, 
and the clerk of the court shall deliver a certified copy of the decree to the 
secretary of state, who shall file it. 

(b) After entering the decree of dissolution, the court shall direct the 
winding up and liquidation of the corporation’s business and affairs in 
accordance with § 48-24-105 and the notification of claimants in accordance 
with §§ 48-24-106 and 48-24-107. 


History. 
Acts 1986, ch. 887, § 14.33. 


CHAPTER 25 
FOREIGN CORPORATIONS 


Part 1. Certificate of Authority 


Section 


48-25-101. 
48-25-102. 
48-25-103. 
48-25-104. 
48-25-105. 
48-25-106. 
48-25-107. 
48-25-108. 
48-25-109. 
48-25-110. 


48-25-201. 


Authority to transact business required. 

Consequences of transacting business without authority. 

Application for certificate of authority. 

Amended certificate of authority. 

Effect of certificate of authority. 

Corporate name of foreign corporation. 

Registered office and registered agent of foreign corporation. 

Change of registered office or registered agent of foreign corporation. 
Resignation of registered agent of foreign corporation. 

Service on foreign corporation. 


Part 2. Withdrawal 
Withdrawal of foreign corporation. 
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Part 3. Revocation of Certificate of Authority 


Section 

48-25-301. Grounds for revocation. 

48-25-302. Procedure for and effect of revocation. 

48-25-303. Reinstatement following administrative revocation. 
48-25-304. Appeal from denial of reinstatement. 

48-25-305. Certificate of withdrawal following administrative revocation. 


PART 1 
CERTIFICATE OF AUTHORITY 


48-25-101. Authority to transact business required. 


(a) A foreign corporation, except a foreign insurance corporation subject to 
title 56, may not transact business in this state until it obtains a certificate of 
authority from the secretary of state. 

(b) The following activities, among others, do not constitute transacting 
business within the meaning of subsection (a): 

(1) Maintaining, defending, or settling any proceeding, claim, or dispute; 

(2) Holding meetings of the board of directors or shareholders or carrying 
on other activities concerning internal corporate affairs; 

(3) Maintaining bank accounts; 

(4) Maintaining offices or agencies for the transfer, exchange, and regis- 
tration of the corporation’s own securities or appointing and maintaining 
trustees or depositories with respect to those securities; 

(5) Selling through independent contractors; 

(6) Soliciting or obtaining orders, whether by mail or through employees 
or agents or otherwise, if the orders require acceptance outside this state 
before they become contracts; 

(7) Creating or acquiring indebtedness, deeds of trusts, mortgages, and 
security interests in real or personal property; 

(8) Securing or collecting debts or enforcing mortgages, deeds of trust, and 
security interests in property securing the debts; 

(9) Owning, without more, real or personal property; provided, that for a 
reasonable time the management and rental of real property acquired in 
connection with enforcing a mortgage or deed of trust shall also not be 
considered transacting business if the owner is attempting to liquidate the 
owner’s investment and if no office or other agency therefor, other than an 
independent agency, is maintained in this state; 

(10) Conducting an isolated transaction that is completed within one (1) 
month and that is not one in the course of repeated transactions of a like 
nature; or 

(11) Transacting business in interstate commerce. 

(c) The list of activities in subsection (b) is not exhaustive, and is applicable 
solely to determine whether a foreign corporation must procure a certificate of 
authority and for no other purpose. 


History. Cross-References. 
Acts 1986, ch. 887, § 15.01. Applicability of business corporation law, 
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title 48, chs. 11-27, to corporations existing on 
January 1, 1988, title 48, ch. 27. 

Foreign nonprofit corporations, title 48, ch. 
65. 


Textbooks. 

Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 5-1001. 

Tennessee Jurisprudence, 7 Tenn. Juris., 
Corporations, §§ 105, 111, 116, 117; 16 Tenn. 
Juris., Interstate Commerce, § 14; 22 Tenn. 
Juris., Savings and Loan Associations, § 9. 
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Attorney General Opinions. 

A foreign corporation or limited liability com- 
pany licensed as a nonresident seller or direct 
shipper must obtain a certificate of authority 
from the Tennessee Secretary of State only if 
the corporation or company transacts business 
in the State within the meaning of the relevant 
statutes, which depends on the character and 
extent of the corporation’s or the company’s 
transactions and business in the State. OAG 
18-28, 2018 Tenn. AG LEXIS 27 (7/6/2018). 


NOTES TO DECISIONS 


Analysis 


1. Independent Contractor. 
2. Applicability. 


1. Independent Contractor. 

Company was not barred from bringing an 
action to enforce arbitration award against sole 
proprietorship due to lack of a certificate of 
authority to transact business in Tennessee 
because the sole proprietorship acted as an 
independent contractor for the company; 90 
percent of the proprietorship’s business was 
with the company, but the proprietorship was 
never instructed to work exclusively for the 
company. Alison Group, Inc. v. Ericson, 181 
S.W.3d 670, 2005 Tenn. App. LEXIS 327 (Tenn. 
Ct. App. 2005), appeal denied, Alison Group v. 
Ericson, — S.W.3d —, 2005 Tenn. LEXIS 927 
(Tenn. Oct. 24, 2005). 


2. Applicability. 

National bank was properly doing business 
in the State of Tennessee, and, because of 
federal preemption by the federal National 


Bank Act, 12 U.S.C.S. § 1 et seq., the bank was 


able to maintain an action in the State of 
Tennessee without maintaining a registered 
office within the State of Tennessee, maintain- 
ing a registered agent within the State of Ten- 
nessee, or obtaining a certificate of authority 
from the State of Tennessee to transact busi- 
ness within the State of Tennessee as a foreign 
corporation. Cadence Bank, N.A. v. Alpha 
Trust, 473 S.W.3d 756, 2015 Tenn. App. LEXIS 
86 (Tenn. Ct. App. Feb. 25, 2015), appeal de- 
nied, Cadence Bank, NA v. Alpha Trust, — 
S.W.3d —, 2015 Tenn. LEXIS 506 (Tenn. June 
11, 2015). 


DECISIONS UNDER PRIOR LAW 


Analysis 


. In General. 

. Applicability. 

Transacting Business in State. 
—Maintenance of Office. 

. —Goods Shipped Into State. 
. —Consignment. 

—Loans. 

. —Owning Property. 

. —Leases. 

10. —Isolated Transactions. 
11. —Interstate Commerce. 


1. In General. 

A state may not impose conditions upon the 
transaction of business by a foreign corporation 
within the state which require the relinquish- 
ment of rights guaranteed by the federal con- 
stitution. Williams v. Standard Oil Co., 278 
U.S. 235, 49S. Ct. 115, 73 L. Ed. 287, 1928 U.S. 
LEXIS 323, 60 A.L.R. 596 (1928), overruled in 
part, Olsen v. Nebraska, 61S. Ct. 862, 313 U.S. 
236, 85 L. Ed. 1305, 1941 U.S. LEXIS 1202, 133 
A.L.R. 1500 (1941). 
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2. Applicability. 
The sale of stock certificates was not regu- 


lated by law governing business corporations, 
but by the Blue Sky Law. Peoples Bank of 
Springfield v. Brown, 8 Tenn. App. 281, — 
S.W.2d —, 1928 Tenn. App. LEXIS 140 (Tenn. 
Ct. App. 1928). 


3. Transacting Business in State. 

Whether a foreign corporation was transact- 
ing business here was primarily a question of 
fact. Bouldin v. Taylor, 152 Tenn. 97, 275 S.W. 
340, 1924 Tenn. LEXIS 107 (1924). 


4, —Maintenance of Office. 

The maintenance in this state of a repair 
shop and a branch office, and the selling of a 
machine to be installed, though that could be 
done by any mechanic, requires compliance. 
Lummus Cotton Gin Co. v. Arnold, 151 Tenn. 
540, 269 S.W. 706, 1924 Tenn. LEXIS 85 (1925). 


5. —Goods Shipped Into State. 

A noncomplying corporation shipping its 
products in carload quantities to agent in the 
state for distribution was doing business in the 
state. Midland Linseed Products Co. v. Warren 
Bros. Co., 46 F.2d 870, 1925 U.S. App. LEXIS 
2581 (6th Cir. Tenn. 1925). 
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A foreign corporation having entered into a 
contract out of the state calling for furnishing 
and installing materials for a building in the 
state, and having shipped part of the same to 
the state in interstate commerce, did not vio- 
late the statute when it met its requirements 
prior to its entry into the state for the purpose 
of performing the installation feature of its 
contract. Richmond Screw Anchor Co. v. E. W. 
Minter Co., 156 Tenn. 19, 300 S.W. 574, 1927 
Tenn. LEXIS 82 (1927). 

Where United Artists retained title to motion 
pictures shipped into the state for a local the- 
ater to exhibit and receive a percentage of gross 
receipts from the sale of theater tickets, it was 
held that United Artists was doing business in 
the state. United Artists Corp. v. Board of 
Censors, 189 Tenn. 397, 225 S.W.2d 550, 1949 
Tenn. LEXIS 446 (1949), cert. denied, 339 U.S. 
952, 70 S. Ct. 839, 94 L. Ed. 1365, 1950 U.S. 
LEXIS 2031 (1950), cert. denied, United Artists 
Corp. v. Board of Censors, 339 U.S. 952, 70 S. 
Ct. 839, 94 L. Ed. 1365, 1950 U.S. LEXIS 2031 
(1950). 


6. —Consignment. 

The fact that a local consignee of goods 
makes adjustments with purchasers, made nec- 
essary under a selling guaranty of goods out of 
the consigned stock in the hands of the local 
consignee, did not bring the consignor within 
the purview of the statute. I. J. Cooper Rubber 
Co. v. Johnson, 1383 Tenn. 562, 182 S.W. 593, 
1915 Tenn. LEXIS 119, L.R.A. (n.s.) 1917A282 
(1916). 

The stipulation in a contract that a local 
consignee of goods should keep same insured in 
the name of and for the protection of the inter- 
est of a noncomplying corporation, the cost of 
the policy to be paid by the consignee, did not 
constitute the consignee an agent doing busi- 
ness in the state for the consignor. I. J. Cooper 
Rubber Co. v. Johnson, 133 Tenn. 562, 182 S.W. 
593, 1915 Tenn. LEXIS 119, L.R.A. (n.s.) 
1917A282 (1916). 

A noncomplying corporation, which con- 
signed goods to a corporation engaged in busi- 
ness in this state to be sold on commission basis 
did not conduct a business or maintain an 
agency where the local concern chose its cus- 
tomers and sold the goods at its own risk and 
the consignor did not become entitled exclu- 
sively to the proceeds. I. J. Cooper Rubber Co. v. 
Johnson, 133 Tenn. 562, 182 S.W. 593, 1915 
Tenn. LEXIS 119, L.R.A. (n.s.) 1917A282 
(1916). 

Shipment of goods on order by a foreign 
corporation to a consignee within the state is 
not such business activity as authorizes substi- 
tuted service. Acuff v. Service Welding & Ma- 
chine Co., 141 F. Supp. 294, 1956 U.S. Dist. 
LEXIS 3275 (D. Tenn. 1956). 


7. —Loans. 
Foreign corporation loaning money to per- 
sons in this state on application sent to it at its 
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home office by loan brokers, who were agents of 
local borrowers, was not doing business in this 
state, and was entitled to enforce notes and 
mortgages taken for such loans. Norton v. 
Union Bank & Trust Co., 46 S.W. 544, 1898 
Tenn. Ch. App. LEXIS 25 (1898). 

Virginia trust company was not doing busi- 
ness in Tennessee within contemplation of Ten- 
nessee’s foreign corporation laws when it had 
no agent or place of business in latter state, but 
merely loaned money on applications mailed to 
it by broker who was agent of Tennessee bor- 
rowers. Erwin Nat] Bank v. Riddle, 18 Tenn. 
App. 561, 79 S.W.2d 1032, 1934 Tenn. App. 
LEXIS 58 (Tenn. Ct. App. 1934). 

Evidence showing that a Kentucky bank had 
loaned substantial sums of money in the ordi- 
nary course of its banking business to numer- 
ous resident citizens of Tennessee and had 
never had an office or agent in Tennessee but 
had at times enforced such contracts in the 
courts of Tennessee was not sufficient to show a 
violation of former section. Deposit Bank of 
Monroe County v. Cherry, 20 Tenn. App. 305, 98 
S.W.2d 521, 1936 Tenn. App. LEXIS 27 (Tenn. 
Ct. App. 1936). 

The lending of money in this state by a 
foreign corporation upon a note after it has 
been sent to and accepted by the corporation in 
another state does not constitute doing intra- 
state business within the meaning of this 
state’s statutes. Shoenterprise Corp. v. Butler, 
46 Tenn. App. 302, 329 S.W.2d 361, 1959 Tenn. 
App. LEXIS 99 (Tenn. Ct. App. 1959). 


8. —Owning Property. 

A railroad corporation previously owning 
property when authorized to do business in the 
state was not denied power to sell same unless 
it complied. Chattanooga, R. & C. R. Co. v. 
Evans, 66 F. 809, 1895 U.S. App. LEXIS 2693 
(6th Cir. Tenn. 1895). 

The purchase or acquisition of realty was not 
carrying on business or a violation. Chatta- 
nooga, R. & C. R. Co. v. Evans, 66 F. 809, 1895 
U.S. App. LEXIS 2693 (6th Cir. Tenn. 1895); 
Louisville Property Co. v. Nashville, 114 Tenn. 
213, 84 S.W. 810, 1904 Tenn. LEXIS 83 (1905). 

A noncomplying corporation might own or 
acquire property in the state without incurring 
the penalty. Richmond Screw Anchor Co. v. E. 
W. Minter Co., 156 Tenn. 19, 300 S.W. 574, 1927 
Tenn. LEXIS 82 (1927). 

A foreign trust company which, as guardian 
of a nonresident minor ward, managed the 
ward’s property in Tennessee through a real 
estate broker residing in Tennessee was not 
doing business in Tennessee. Colbert v. Toll, 31 
F.2d 837, 1929 U.S. App. LEXIS 3566 (6th Cir. 
Tenn. 1929). 


9. —Leases. 

A noncomplying corporation executing lease 
and indemnity contracts as guardian, through 
a broker in this state where the leased property 
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was located, was not doing business within the 
state. Colbert v. Toll, 31 F.2d 837, 1929 U.S. 
App. LEXIS 3566 (6th Cir. Tenn. 1929). 

A foreign corporation was not “doing busi- 
ness” in Tennessee when it leased vending 
machines to a resident pursuant to negotia- 
tions conducted by correspondence resulting in 
a lease requiring the payment of a fixed 
monthly rental to the lessor at its New York 
office, the lease having been signed in Tennes- 
see by leasee and delivered to lessor’s New York 
office by mail where it was accepted by lessor. 
Rochester Capital Leasing Corp. v. Schilling, 
223 Tenn. 478, 448 S.W.2d 64, 1969 Tenn. 
LEXIS 488 (1969). 


10. —Isolated Transactions. 

Two or three isolated transactions were not 
doing business, in the sense of the statute. 
Advance Lumber Co. v. Moore, 126 Tenn. 313, 
148 S.W. 212, 1912 Tenn. LEXIS 56 (1912). 

The penalty was applicable only where the 
noncomplying corporation transacted, or in- 
tended to transact within this state some sub- 
stantial portion of its ordinary business, con- 
tinuous in character as distinguished from 
casual or occasional transactions. The intention 
to continue business in this state might be 
inferred from a single transaction, but a single 
transaction unaccompanied by any other evi- 
dence to so continue did not suffice to penalize. 
Richmond Screw Anchor Co. v. E. W. Minter 
Co., 156 Tenn. 19, 300 S.W. 574, 1927 Tenn. 
LEXIS 82 (1927). 

Time required to execute a contract might 
evidence intention to do business here, but 
where the transaction called for material and 
labor in a single building, it should not be the 
governing test. Extras, agreed upon, were to be 
deemed incidental to the original contract. 
Richmond Screw Anchor Co. v. E. W. Minter 
Co., 156 Tenn. 19, 300 S.W. 574, 1927 Tenn. 
LEXIS 82 (1927). 

The fact that the corporation had some years 
previous engaged in a similar, but independent, 
transaction in the state, was not sufficient to 
show violation. Richmond Screw Anchor Co. v. 
E. W. Minter Co., 156 Tenn. 19, 300 S.W. 574, 
1927 Tenn. LEXIS 82 (1927). 

The payment by a foreign corporation of a 
privilege tax was not evidence of doing business 
in the sense of the statute, where but a single 
transaction was involved. Richmond Screw An- 
chor Co. v. E. W. Minter Co., 156 Tenn. 19, 300 
S.W. 574, 1927 Tenn. LEXIS 82 (1927). 


11. —Interstate Commerce. 

Foreign corporations could not be prevented 
by state legislation from doing interstate com- 
merce business within the limits of the state 
and they might, without complying with state 
laws for their domestication, do such business 
in this state; but they could not, without so 
complying with state laws, acquire a domicile 
or establish a place of business in this state. 
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Milan Milling & Mfg. Co. v. Gorten, 93 Tenn. 
590, 27 S.W. 971, 1894 Tenn. LEXIS 3, 26 
L.R.A. 135 (1894). 

Where installation of an article was, by rea- 
son of the nature of the contract, essential to 
the accomplishment of the transaction of sale 
and shipment into this state, it was protected 
as interstate commerce, and compliance was 
not requisite to recovery. Milan Milling & Mfg. 
Co. v. Gorten, 93 Tenn. 590, 27 S.W. 971, 1894 
Tenn. LEXIS 3, 26 L.R.A. 135 (1894); Browning 
v. Waycross, 233 U.S. 16, 34S. Ct. 578, 58 L. Ed. 
828, 1914 U.S. LEXIS 1265 (1914); McCaskey 
Registering Co. v. Johnson, 8 Tenn. Civ. App. 
311 (1918). 

A foreign corporation, with no warehouse, 
office, or domicile in Tennessee, but doing an 
interstate commerce business through a com- 
mission broker in Tennessee, who sold for all 
who sought the broker’s services, was not “do- 
ing business” in Tennessee, within the meaning 
of the statutes regulating foreign corporations. 
McBath v. Jones Cotton Co., 149 F. 383, 1906 
U.S. App. LEXIS 4479 (6th Cir. Tenn. 1906). 

A straight sale by a nonresident corporation 
to a merchant in Tennessee constituted an 
interstate transaction not subject to the statute 
requiring the registration of the charter of a 
foreign corporation as a prerequisite to doing 
business in this state. Coweta Fertilizer Co. v. 
Brown, 163 F. 162, 1908 U.S. App. LEXIS 4539 
(6th Cir. Tenn. 1908). 

Where a noncomplying corporation, engaged 
in booking theatrical companies in this state, 
sent its agents into this state from time to time 
and made contracts with local theaters under 
which a weekly fee and commission on actors’ 
salaries were received, such corporation was 
not engaged in interstate commerce but was 
subject to the statute. Interstate Amusement 
Co. v. Albert, 128 Tenn. 417, 161 S.W. 488, 1913 
Tenn. LEXIS 59 (1913), affd, 239 U.S. 560, 36 
S. Ct. 168, 60 L. Ed. 439, 1916 U.S. LEXIS 1931 
(1916), affd, Interstate Amusement Co. v. Al- 
bert, 239 U.S. 560, 36 S. Ct. 168, 60 L. Ed. 439, 
1916 U.S. LEXIS 1931 (1916). 

A foreign corporation did business within this 
state, as distinguished from interstate com- 
merce, where it furnished and installed a heat- 
ing plant. Peck-Williamson Heating & Ventilat- 
ing Co. v. McKnight & Merz, 140 Tenn. 563, 205 
S.W. 419, 1918 Tenn. LEXIS 56 (1918). 

Whether a transaction by a foreign corpora- 
tion was interstate commerce, as distinguished 
from doing business in this state, was a federal 
question on which the decisions by the federal 
Supreme Court must be followed by the state 
courts. Peck-Williamson Heating & Ventilating 
Co. v. McKnight & Merz, 140 Tenn. 563, 205 
S.W. 419, 1918 Tenn. LEXIS 56 (1918); Lloyd 
Thomas Co. v. Grosvenor, 144 Tenn. 347, 233 
S.W. 669, 1920 Tenn. LEXIS 78 (1921). 

Although a foreign corporation was guilty of 
carrying on intrastate business within the state 
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without complying with the statutes, it was not 
precluded from suing in the state courts on a 
contract constituting interstate business. Lloyd 
Thomas Co. v. Grosvenor, 144 Tenn. 347, 233 
S.W. 669, 1920 Tenn. LEXIS 78 (1921). 

Where a contract to appraise property in 
Tennessee was made in Tennessee by an Illinois 
corporation, but before becoming valid it had to 
be approved at the office of the Illinois corpora- 
tion in Chicago, the transaction was interstate 
business, and was not a transaction of business 
in Tennessee within the statute respecting for- 
eign corporations. Lloyd Thomas Co. v. Grosve- 
nor, 144 Tenn. 347, 233 S.W. 669, 1920 Tenn. 
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A noncomplying corporation which main- 
tained in this state a warehouse from which 
some goods were delivered or shipped to cus- 
tomers in this state, while other goods, the 
greater part, were shipped to customers out of 
this state on sales by traveling salesmen on 
orders — sent to the corporation out of this 
state for approval and filling by shipments in 
interstate commerce, action was maintainable 
on such contracts as interstate transactions. R. 
M. Hollingshead Co. v. Baker, 4 Tenn. App. 362, 
— §.W. —, 1926 Tenn. App. LEXIS 190 (Tenn. 
Ct. App. 1926). 


LEXIS 78 (1921). 


48-25-102. Consequences of transacting business without authority. 


(a) A foreign corporation transacting business in this state without a 
certificate of authority may not maintain a proceeding in any court in this state 
until it obtains a certificate of authority. 

(b) The successor to a foreign corporation that transacted business in this 
state without a certificate of authority and the assignee of a cause of action 
arising out of that business may not maintain a proceeding based on that cause 
of action in any court in this state until the foreign corporation or its successor 
obtains a certificate of authority. 

(c) A court may stay a proceeding commenced by a foreign corporation, its 
successor, or assignee until it determines whether the foreign corporation or its 
successor requires a certificate of authority. If it so determines, the court may 
further stay the proceeding until the foreign corporation or its successor 
obtains the certificate. 

(d) A foreign corporation which transacts business or conducts affairs in this 
state without a certificate of authority shall be liable to this state, for the years 
or parts thereof during which it transacted business or conducted affairs in 
this state without a certificate of authority, in an amount equal to treble the 
amount of all fees, penalties and taxes, plus interest, which would have been 
imposed by the laws of this state upon such corporation had it duly applied for 
and received a certificate of authority as required by this chapter, and 
thereafter had failed to file all reports required. 

(e) An application for a certificate of authority by a foreign corporation 
which has transacted business in this state without a certificate of authority 
shall not be filed by the secretary of state until all amounts due under 
subsection (d) shall have been paid. 

(f) Notwithstanding subsections (a) and (b), the failure of a foreign corpo- 
ration to obtain a certificate of authority does not impair the validity of its 
corporate acts or prevent it from defending any proceeding in this state. 


History. Tennessee Jurisprudence, 7 Tenn. Juris., 
Acts 1986, ch. 887, § 15.02. Corporations, §§ 107, 117. 
Textbooks. é 


Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 1-9.01-1. 
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NOTES TO DECISIONS 


Analysis 


1. Independent Contractors. 
2. Applicability. 


1. Independent Contractors. 

Company was not barred from bringing ac- 
tion to enforce arbitration award against sole 
proprietorship for lack of a certificate of author- 
ity to transact business in Tennessee because 
the sole proprietorship acted as an independent 
contractor for the company; although 90 per- 
cent of the proprietorship’s business was with 
the company, the proprietorship was never in- 
structed to work exclusively for the company. 
Alison Group, Inc. v. Ericson, 181 S.W.3d 670, 
2005 Tenn. App. LEXIS 327 (Tenn. Ct. App. 
2005), appeal denied, Alison Group v. Ericson, 
— §.W.3d —, 2005 Tenn. LEXIS 927 (Tenn. Oct. 
24, 2005). 


2. Applicability. 

National bank was properly doing business 
in the State of Tennessee, and, because of 
federal preemption by the federal National 
Bank Act, 12 U.S.C.S. § 1 et seq., the bank was 
able to maintain an action in the State of 
Tennessee without maintaining a registered 
office within the State of Tennessee, maintain- 
ing a registered agent within the State of Ten- 
nessee, or obtaining a certificate of authority 
from the State of Tennessee to transact busi- 
ness within the State of Tennessee as a foreign 
corporation. Cadence Bank, N.A. v. Alpha 
Trust, 473 S.W.3d 756, 2015 Tenn. App. LEXIS 
86 (Tenn. Ct. App. Feb. 25, 2015), appeal de- 
nied, Cadence Bank, NA v. Alpha Trust, — 
S.W.3d —, 2015 Tenn. LEXIS 506 (Tenn. June 
11, 2015). 


DECISIONS UNDER PRIOR LAW 


Analysis 


Enforcement of Claims. 
—Enforceable Claims. 
—Loans. 

—Suits Relating to Realty. 
—Unenforceable Claims. 
Cure of Noncompliance. 
. Liability of Individuals. 

. Federal Proceedings. 

. Procedure. 

10. —Burden of Proof. 

11. —Pleading. 

12. —Estoppel. 

13. —Limitations. 


ee Se eo te FS 


1. Enforcement of Claims. 

Under Tennessee case law, contracts entered 
into by nonqualifying foreign corporations are 
not void, but rather are unenforceable at the 
instance of the offending corporation in courts 
of the state. In re Leeds Homes, Inc., 222 F. 
Supp. 20, 1963 U.S. Dist. LEXIS 10346 (E.D. 
Tenn. 1963), aff'd, 332 F.2d 648, 1964 U.S. App. 
LEXIS 5129 (6th Cir. Tenn. 1964), affd, In re 
Leeds Homes, Inc., 332 F.2d 648, 1964 US. 
App. LEXIS 5129 (6th Cir. Tenn. 1964), cert. 
denied, Tate v. National Acceptance Co., 379 
U.S. 836, 85S. Ct. 71, 13 L. Ed. 2d 48, 1964 U.S. 
LEXIS 565 (1964), cert. denied, Tate v. National 
Acceptance Co., 379 U.S. 836, 85S. Ct. 71, 13 L. 
Ed. 2d 48, 1964 U.S. LEXIS 565 (1964). 


2. —Enforceable Claims. 

Negotiable paper in the hands of an innocent 
holder, taken by a noncomplying corporation 
was not invalidated by failure of the corpora- 
tion to comply. Lauter v. Jarvis-Conklin Mortg. 
Trust Co., 85 F. 894, 1897 U.S. App. LEXIS 
2295 (6th Cir. Tenn. 1897); Edwards v. Hambly 


Fruit Products Co., 133 Tenn. 142, 180 S.W. 
163, 1915 Tenn. LEXIS 81 (1915). 

The maintenance of an office in charge of a 
resident agent who made no sales of goods in 
this state but looked after purchasing business 
in adjacent states, did not violate the statute; 
the company could recover on a contract to be 
performed in another state, though it appeared 
that it deposited funds in a bank in this state. 
Advance Lumber Co. v. Moore, 126 Tenn. 313, 
148 S.W. 212, 1912 Tenn. LEXIS 56 (1912). 

Where stock in a foreign corporation was not 
paid for and the relation of the holder was 
contractual and entered into in contemplation 
of the laws of another state, those laws gov- 
erned and the courts of this state would enforce 
the remedy they provided against a single 
stockholder. Sullivan v. Farnsworth, 132 Tenn. 
691, 179 S.W. 317, 1915 Tenn. LEXIS 65 (1915). 

Bank of foreign state who purchased trade 
acceptances in course of its business was not 
required to file copy of its charter before suing 
in Tennessee on trade acceptances. American 
Trust Co. v. Smith, 4 Tenn. App. 683, — S.W. —, 
1926 Tenn. App. LEXIS 207 (Tenn. Ct. App. 
1926). 

Making a contract in another state for fur- 
nishing and installing materials in a building 
in this state, where there is no evidence of 
intention on the part of the foreign corporation 
to continue in the state or transact other busi- 
ness there, did not require domestication as 
incident to maintenance of suit on such con- 
tract. Richmond Screw Anchor Co. v. E. W. 
Minter Co., 156 Tenn. 19, 300 S.W. 574, 1927 
Tenn. LEXIS 82 (1927). 


3. —Loans. 
A contract for the lending of money by an 
association which had no office or agency in this 
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state, which loan was made from a home office 
out of this state and evidenced by obligations 
payable there, though secured by mortgage on 
realty in this state, might have been enforced. 
Caesar v. Capell, 83 F. 403, 1897 U.S. App. 
LEXIS 2853 (C.C.W.D. Tenn. 1897); Neal v. 
New Orleans Loan, Bldg. & Sav. Ass’n, 100 
Tenn. 607, 46 S.W. 755, 1898 Tenn. LEXIS 24 
(1898); In re Tennessee River Coal Co., 206 F. 
802, 1912 U.S. Dist. LEXIS 964 (E.D. Tenn. 
1912). 

Where a society lent money to churches in 
this state, but the loans were made and payable 
outside the state, the failure to comply did not 
affect its right to recover. Holston Nat’l Bank v. 
American Christian Missionary Soc., 11 Tenn. 
App. 72, — S.W.2d —, 1929 Tenn. App. LEXIS 
75 (Tenn. Ct. App. 1929). 

Contract between state resident and New 
York corporation engaged in building and loan 
business was valid where loan was consum- 
mated in New York as state cannot bar the 
making of contracts in other states by requiring 
corporation doing business in another state to 
file copy of charter before suing on contract. 
Eastern Bldg. & L. Asso. v. Bedford, 88 F. 7, 
1898 U.S. App. LEXIS 2773 (C.C.D. Tenn. 
1898), modified, Bedford v. Eastern Bldg. & 
Loan Ass’n, 181 U.S. 227, 21 S. Ct. 597, 45 L. 
Ed. 834, 1901 U.S. LEXIS 1361 (1901). 


4, —Suits Relating to Realty. 

Trust deed on property in this state to secure 
negotiable note taken by a noncomplying cor- 
poration and held by innocent purchaser for 
value was enforceable. Lauter v. Jarvis-Conklin 
Mortg. Trust Co., 85 F. 894, 1897 U.S. App. 
LEXIS 2295 (6th Cir. Tenn. 1897); Hamilton v. 
Fowler, 99 F. 18, 1899 U.S. App. LEXIS 2790 
(6th Cir. Tenn. 1899), cert. denied, 176 U.S. 
685, 20 S. Ct. 1027, 44 L. Ed. 639, 1900 U.S. 
LEXIS 2769 (1900), cert. denied, Hamilton v. 
Fowler, 176 U.S. 685, 20 S. Ct. 1027, 44 L. Ed. 
639, 1900 U.S. LEXIS 2769 (1900). 

Without compliance, the corporation might 
have maintained a suit for injury to its realty. 
Louisville Property Co. v. Nashville, 114 Tenn. 
213, 84 S.W. 810, 1904 Tenn. LEXIS 83 (1905); 
Russell Grader Mfg. Co. v. Mercantile Nat'l 
Bank, 7 Tenn. Civ. App. (7 Higgins) 432 (1917). 

A foreign corporation, without compliance 
with this state’s statute as to domestication, 
may bring suits in ejectment concerning and for 
the recovery of lands lying within this state, 
which it claims to own. Bouldin v. Taylor, 152 
Tenn. 97, 275 S.W. 340, 1924 Tenn. LEXIS 107 
(1924). See Frankfort Land Co. v. Hughett, 137 
Tenn. 32, 191 S.W. 530, 1916 Tenn. LEXIS 50 
(1916). 


5. —Unenforceable Claims. 

Partnership, with noncomplying corporation 
a member, might not recover; all partners must 
join and be entitled to recover. Harris v. Colum- 
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bia Water & Light Co., 108 Tenn. 245, 67 S.W. 
811, 1901 Tenn. LEXIS 25°(1901). 

A noncomplying corporation which had a 
distributing agency in this state, but discontin- 
ued it, and which was undertaking to establish 
another, which agency executed conditional 
sales contracts in vending automobiles shipped 
to it from without this state, was not allowed to 
reclaim an automobile so sold on petition 
against the bankrupt estate of the purchaser 
from the agency. In re Meyer & Judd, 1 F.2d 
518, 1924 U.S. Dist. LEXIS 1011 (D. Tenn. 
1924). 

Suit by foreign corporation to recover for 
fixtures installed in theater was properly dis- 
missed, where it appeared from the lists of 
foreign corporations qualified to do business in 
this state that complainant was not so quali- 
fied. National Plastic Relief Co. v. Signal 
Amusement Co., 151 Tenn. 235, 269 S.W. 40, 
1924 Tenn. LEXIS 63 (1925). 


6. Cure of Noncompliance. 

Contracts of a foreign corporation unenforce- 
able because of failure of the corporation to be 
admitted to do business in the state were not 
made enforceable by the qualification of such 
corporation, subsequently to the execution of 
such contracts, to do business in the state. 
Paisley Products, Inc., etc. v. Trojan Luggage 
Co., 293 F. Supp. 397, 1968 U.S. Dist. LEXIS 
11862 (W.D. Tenn. 1968). But see American 
Bldgs. Co. v. White, 640 S.W.2d 569, 1982 Tenn. 
App. LEXIS 413 (Tenn. Ct. App. 1982). 

A corporation in noncompliance may file its 
lawsuit, cure its noncompliance, and then con- 
tinue its litigation. American Bldgs. Co. v. 
White, 640 S.W.2d 569, 1982 Tenn. App. LEXIS 
413 (Tenn. Ct. App. 1982); CPB Mgmt. v. Everly, 
939 S.W.2d 78, 1996 Tenn. App. LEXIS 366 
(Tenn. Ct. App. 1996), rehearing denied, — 
S.W.2d —, 1996 Tenn. App. LEXIS 464 (Tenn. 
Ct. App. Aug. 14, 1996). 


7. Liability of Individuals. 

Shareholders, officers and directors of a non- 
qualifying foreign corporation are not individu- 
ally liable for the debts of the corporation. 
United States v. Ryan, 599 F. Supp. 76, 1984 
U.S. Dist. LEXIS 23215 (E.D. Tenn. 1984); 
United States v. Daugherty, 599 F. Supp. 671, 
1984 U.S. Dist. LEXIS 21576 (E.D. Tenn. 1984). 

Enactment of former business corporation 
law abrogated preexisting case law which held 
the shareholder, director, or officer of a non- 
qualifying corporation liable for the corporate 
debt. United States v. Daugherty, 599 F. Supp. 
671, 1984 U.S. Dist. LEXIS 21576 (E.D. Tenn. 
1984). 

If an officer or agent of a corporation enters 
into a contract without disclosing the fact that 
the officer or agent is acting for the corporation, 
or otherwise than individually, the other party 
may, at the other party’s election, either hold 
the corporation on the contract or hold the 
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officer personally liable. Wescon, Inc. v. Mor- 
gan, 699 S.W.2d 556, 1985 Tenn. App. LEXIS 
3072 (Tenn. Ct. App. 1985). 


8. Federal Proceedings. 

Federal courts, as to the enforcement or non- 
enforcement of contracts by foreign corpora- 
tions, follow the law as declared by the courts of 
the particular state. In re Meyer & Judd, 1 F.2d 
518, 1924 U.S. Dist. LEXIS 1011 (D. Tenn. 
1924). 

Inhibitions against enforcement of claims by 
nonqualifying foreign corporations, applicable 
to state courts, are not applicable to federal 
courts where jurisdiction is based on the Bank- 
ruptcy Act and not on diversity. In re Leeds 
Homes, Inc., 222 F. Supp. 20, 1963 U.S. Dist. 
LEXIS 10346 (E.D. Tenn. 1963), affd, 332 F.2d 
648, 1964 U.S. App. LEXIS 5129 (6th Cir. Tenn. 
1964), affd, In re Leeds Homes, Inc., 332 F.2d 
648, 1964 U.S. App. LEXIS 5129 (6th Cir. Tenn. 
1964), cert. denied, Tate v. National Acceptance 
Co., 379 U.S. 836, 85 S. Ct. 71, 13 L. Ed. 2d 43, 
1964 U.S. LEXIS 565 (1964), cert. denied, Tate 
v. National Acceptance Co., 379 U.S. 836, 85 S. 
Ct. 71, 13 L. Ed. 2d 43, 1964 U.S. LEXIS 565 
(1964). 

Fact that state courts may refuse to enforce 
claim based on contract of nonqualifying for- 
eign corporation, not void but merely unen- 
forceable, has no bearing in bankruptcy pro- 
ceeding where, once it is determined that a 
claim exists, federal law is applied to determine 
whether it should be allowed. In re Leeds 
Homes, Inc., 332 F.2d 648, 1964 U.S. App. 
LEXIS 5129 (6th Cir. Tenn. 1964), cert. denied, 
Tate v. National Acceptance Co., 379 U.S. 836, 
85 S. Ct. 71, 13 L. Ed. 2d 48, 1964 U.S. LEXIS 
565 (1964), cert. denied, Tate v. National Accep- 
tance Co., 379 U.S. 836, 85 S. Ct. 71, 13 L. Ed. 
2d 43, 1964 U.S. LEXIS 565 (1964). 


9. Procedure. 


10. —Burden of Proof. 

Where defendants, being sued on promissory 
note, admitted the note but in avoidance of 
such note set up the fact that complainant was 
operating in violation of statute as to domesti- 
cation of foreign corporation the burden was on 
defendant to prove such violation. Shoenter- 
prise Corp. v. Butler, 46 Tenn. App. 302, 329 
S.W.2d 361, 1959 Tenn. App. LEXIS 99 (Tenn. 
Ct. App. 1959). 


11. —Pleading. 

A foreign corporation, whose noncompliance 
with the requirements for domestication ap- 
peared in the proof, though not pleaded, would 
be denied from enforcement of contracts made 
in carrying on its business in this state. Cary- 
Lombard Lumber Co. v. Thomas, 92 Tenn. 587, 
22 S.W. 748, 1893 Tenn. LEXIS 15 (1893); 
Interstate Amusement Co. v. Albert, 128 Tenn. 
417, 161S.W. 488, 1913 Tenn. LEXIS 59 (1913), 


FOREIGN CORPORATIONS 


48-25-102 


affd, 239 U.S. 560, 36 S. Ct. 168, 60 L. Ed. 439, 
1916 U.S. LEXIS 1931 (1916), affd, Interstate 
Amusement Co. v. Albert, 239 U.S. 560, 36 S. 
Ct. 168, 60 L. Ed. 439, 1916 U.S. LEXIS 1931 
(1916). 

In the absence of an allegation that the cause 
of action arose out of transactions with an office 
or agency in this state, a plea of noncompliance 
was insufficient. Jung Brewing Co. v. Levisy, 37 
S.W. 889, 1896 Tenn. Ch. App. LEXIS 38 (1896). 

Even if a foreign company has transacted 
business in Tennessee without a certificate of 
authority, the company may assert a counter- 
claim as a defense to an action filed in a 
Tennessee court. Arcata Graphics Co. v. Heidel- 
berg Harris, 874 S.W.2d 15, 1993 Tenn. App. 
LEXIS 445 (Tenn. Ct. App. 1993), rehearing 
denied, Arcata Graphics Co. v. Heidelberg Har- 
ris, Inc., — S.W.2d —, 1993 Tenn. App. LEXIS 
569 (Tenn. Ct. App. Aug. 26, 1993), appeal 
denied, Arcata Graphics Co. v. Heidelberg Har- 
ris, Inc., — S.W.2d —, 1994 Tenn. LEXIS 85 
(Tenn. Mar. 7, 1994). 


12. —Estoppel. 

An employee of a noncomplying corporation 
could not defend a charge of embezzlement of 
the corporation’s funds by showing its noncom- 
pliance. State v. O’Brien, 94 Tenn. 79, 28 S.W. 
311, 1894 Tenn. LEXIS 27, 26 L.R.A. 252 
(1894); Memphis & Arkansas City Packet Co. v. 
Agnew, 132 Tenn. 265, 177 S.W. 949, 1915 Tenn. 
LEXIS 19, L.R.A. (n.s.) 1916A640 (1915). 

An employee of a noncomplying corporation, 
who made profits by use of its business for the 
employee’s own purposes, was estopped to de- 
fend on this ground when called to account in 
an action by the corporation. Memphis & Ar- 
kansas City Packet Co. v. Agnew, 132 Tenn. 
265, 177 S.W. 949, 1915 Tenn. LEXIS 19, L.R.A. 
(n.s.) 1916A640 (1915). 

Where a foreign corporation, complainant, 
did not question the sufficiency of defendant’s 
plea that it had not complied to do business in 
this state, it was precluded from contending 
that its transaction was interstate commerce. 
National Plastic Relief Co. v. Signal Amuse- 
ment Co., 151 Tenn. 235, 269 S.W. 40, 1924 
Tenn. LEXIS 63 (1925). 


13. —Limitations. 

A foreign corporation that had, for the period 
requisite for the running of the statute of limi- 
tations, continuously operated its business 
within this state, maintaining an office with 
officers and agents subject to service of process 
that bound the corporation, was entitled to 
plead and rely upon the defense of the statute 
of limitations to the same extent as a domestic 
corporation, although it had not complied with 
the requirements of this state’s statute for its 
domestication and right to do or carry on busi- 
ness in this state. Turcott v. Yazoo & M. V. R. 
Co., 101 Tenn. 102, 45 S.W. 1067, 1898 Tenn. 
LEXIS 37, 70 Am. St. Rep. 661, 40 L.R.A. 768 
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(1898); Green v. Snyder, 114 Tenn. 100, 84S.W. Hidell, 122 Tenn. 80, 120 S.W. 961, 1909 Tenn. 
808, 1904 Tenn. LEXIS 74 (1905); Boro v. LEXIS 4, 135 Am. St. Rep. 857 (1909). 


48-25-103. Application for certificate of authority. 


(a) A foreign corporation may apply for a certificate of authority to transact 
business in this state by delivering an application to the secretary of state for 
filing. The application must set forth: 

(1) The name of the foreign corporation and, if different, the name under 
which the certificate of authority is to be obtained pursuant to § 48-25-106; 

(2) The name of the state or country under whose law it is incorporated; 

(3) Its date of incorporation and period of duration, if other than 
perpetual; 

(4) The street address, including the zip code, of its principal office (and a 
mailing address such as a post office box if the United States postal service 
does not deliver to the principal office); 

(5) The street address, including the zip code, of its registered office in this 
state (and a mailing address such as a post office box if the United States 
postal service does not deliver to the registered office), the county in which 
the office is located, and the name of its registered agent at that office; 

(6) The names and business addresses, including the zip code, of its 
current directors and officers; and 

(7) A statement that it is a corporation for profit. 

(b) The foreign corporation shall deliver with the completed application a 
certificate of existence (or a document of similar import) duly authenticated by 
the secretary of state or other official having custody of corporate records in the 
state or country under whose law it is incorporated. The certificate shall not 
bear a date of more than two (2) months prior to the date the application is filed 
in this state. 

(c) If the secretary of state determines upon application that a foreign 
corporation has been transacting business in this state without a certificate of 
authority for a period of one (1) year or more, then the secretary of state shall 
not file the application until the foreign corporation submits a confirmation of 
good standing. 


History. Textbooks. 
Acts 1986, ch. 887, § 15.03; 1987, ch. 273, Tennessee Forms (Robinson, Ramsey and 
§ 48; 1989, ch. 451, § 24; 1991, ch. 188, § 7; Harwell), No. 5-1001. 
2010, ch. 741, § 8; 2012, ch. 1051, §§ 50, 51; 
2014, ch. 783, §§ 4, 5. 


48-25-104. Amended certificate of authority. 


(a) A foreign corporation authorized to transact business in this state must 
obtain an amended certificate of authority from the secretary of state if it 
changes: 

(1) Its corporate name; 
(2) The period of its duration; or 
(3) The state or country of its incorporation. 

(b) The requirements of § 48-25-103 for obtaining an original certificate of 

authority apply to obtaining an amended certificate under this section. 
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Textbooks. 
Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 5-1002. 


History. 
Acts 1986, ch. 887, § 15.04; 1989, ch. 451, 
§ 25; 1991, ch. 188, § 5. 


48-25-105. Effect of certificate of authority. 


(a) Acertificate of authority authorizes the foreign corporation to which it is 
issued to transact business in this state subject, however, to the right of the 
state to revoke the certificate as provided in chapters 11-27 of this title. 

(b) A foreign corporation with a valid certificate of authority has the same 
but no greater rights and has the same but no greater privileges as, and except 
as otherwise provided by chapters 11-27 of this title, is subject to the same 
duties, restrictions, penalties, and liabilities now or later imposed on, a 
domestic corporation of like character. 

(c) Chapters 11-27 of this title do not authorize this state to regulate the 
organization or internal affairs of a foreign corporation authorized to transact 
business in this state. 

(d) This state does hereby release its right of escheat by virtue of the alien 
origin of such foreign corporation, or the alienage or nonresidence of the 
shareholders of such foreign corporation, or any of them, in accordance with 


the Uniform Unclaimed Property Act, compiled in title 66, chapter 29. 


History. 
Acts 1986, ch. 887, § 15.05; 2017, ch. 457, 
§ 2. 


NOTES TO DECISIONS 


1. Application. 

Tennessee’s futility exception to the demand 
requirement for derivative actions does not 
apply to foreign corporations, because their 
governance is determined by the laws of the 
state of incorporation; therefore, a trial court 
did not err by dismissing a derivative action for 


failure to make a pre-suit demand on a Utah 
corporation, because such a demand was re- 
quired under Utah law. Hicks v. Lewis, 148 
S.W.3d 80, 2003 Tenn. App. LEXIS 718 (Tenn. 
Ct. App. 2003), appeal denied, — S.W.3d —, 
2004 Tenn. LEXIS 318 (Tenn. Apr. 5, 2004). 


DECISIONS UNDER PRIOR LAW 


Analysis 


. Construction with Blue Sky Law. 
. Presumption of Compliance. 

. Federal Jurisdiction. 

. Effect of Authorization. 

. Powers. 

. —Situs of Stock. 

. —Service of Process. 
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- Construction with Blue Sky Law. 

Domestication did not relieve a corporation 
from compliance with Blue Sky Law. Biddle v. 
Smith, 148 Tenn. 489, 256 S.W. 453, 1923 Tenn. 
LEXIS 37 (1923). 


2. Presumption of Compliance. 

For cases discussing the presumption of com- 
pliance with former laws governing transaction 
of business by foreign corporations, see Young v. 
South Tredegar Iron Co., 85 Tenn. 189, 2 S.W. 


202, 1886 Tenn. LEXIS 29, 4 Am. St. Rep. 752 
(1886); Cary-Lombard Lumber Co. v. Thomas, 
92 Tenn. 587, 22 S.W. 743, 1893 Tenn. LEXIS 
15 (1893). Compare Caesar v. Capell, 83 F. 403, 
1897 U.S. App. LEXIS 2853 (C.C.W.D. Tenn. 
1897); L. & N. Railroad v. M. & T. Railroad, 92 
Tenn. 681, 22 S.W. 920, 1893 Tenn. LEXIS 24 
(1893); State v. Missio, 105 Tenn. 218, 58 S.W. 
216, 1900 Tenn. LEXIS 66 (1900); Barron G. 
Collier Inc. v. George Studios, 7 Tenn. Civ. App. 
(7 Higgins) 119 (1917). 


3. Federal Jurisdiction. 

Former law on domestication of foreign cor- 
porations did not make foreign companies cor- 
porations of this state so as to defeat jurisdic- 
tion of United States courts, as purpose of 
Tennessee legislature was merely to bring for- 
eign corporations within jurisdiction of the 
state for taxation purposes. Markwood v. 
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Southern R. Co., 65 F. 817, 1895 U.S. App. 
LEXIS 3034 (C.C.D. Tenn. 1895). 

Compliance did not make the corporation a 
citizen of Tennessee so as to defeat jurisdiction 
of the federal courts claimed on the ground of 
diversity of citizenship. Doten v. Halby, 252 F. 
Supp. 830, 1965 U.S. Dist. LEXIS 8963 (E.D. 
Tenn. 1965). 


4. Effect of Authorization. 

Domestication by compliance did not create 
an entity distinct from the foreign corporation. 
It became domestic only as to transactions and 
property within the state. Adams v. Chatta- 
nooga Co., 128 Tenn. 505, 161 S.W. 1131, 1913 
Tenn. LEXIS 65 (1913). 

A foreign corporation which had complied 
with the provisions of the statute with refer- 
ence to doing business in the state was on 
parity with local creditors with reference to the 
distribution of the local assets of an insolvent 
corporation. Crenshaw v. Texokola Pecan Shell- 
ers, Inc., 171 Tenn. 273, 102 S.W.2d 60, 1936 
Tenn. LEXIS 90 (1937). 


5. Powers. 

Where the charter of a foreign corporation 
empowered it to purchase and hold stock in 
other corporations, it could have purchased and 
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held stock in a street railroad corporation in 
this state. Clark v. Memphis S. R. Co., 123 
Tenn. 232, 130 S.W. 751, 1910 Tenn. LEXIS 1 
(1910). 


6. —Situs of Stock. 

Where a foreign corporation became a domes- 
tic corporation under the provisions of this 
state’s laws, the stock in the same had its situs 
in this state, and was subject to attachment by 
bill in chancery against the nonresident owner 
thereof and the corporation, though the certifi- 
cates might have been in the owner’s posses- 
sion, and beyond the limits of the state. Young 
v. South Tredegar Iron Co., 85 Tenn. 189, 2S.W. 
202, 1886 Tenn. LEXIS 29, 4 Am. St. Rep. 752 
(1886); Street R.R. v. Morrow, 87 Tenn. 406, 11 
S.W. 348, 1888 Tenn. LEXIS 73, 2 L.R.A. 853 
(1888). 


7. —Service of Process. 

Foreign corporation domesticated in state 
and which did business and maintained agency 
in state was subject to suit in any court in 
Tennessee including federal court though it had 
not appointed a general agent for service of 
summons. International Union of Mine, etc. v. 
Tennessee Copper Co., 31 F. Supp. 1015, 1940 
U.S. Dist. LEXIS 3529 (D. Tenn. 1940). 


48-25-106. Corporate name of foreign corporation. 


(a) A foreign corporation may obtain or maintain a certificate of authority to 
transact business in this state under any of the following names: 
(1) The corporate name of the foreign corporation; provided, that such 


name complies with § 48-14-101; 


(2) An assumed corporate name which meets the requirements of § 48- 


14-101; or 


(3) The corporate name of the foreign corporation with the word “corpo- 


99 66s 


ration,” “incorporated” or “company,” or the abbreviation “corp., 


“eo.” added. 


» 6s 
1 


nc.” or 


(b) Except as authorized by subsections (c) and (d), the corporate name 
(including an assumed corporate name) of a foreign corporation must be 
distinguishable upon the records of the secretary of state from: 

(1) The corporate name or assumed corporate name of a corporation 
incorporated or authorized to transact business in this state; 
(2) A corporate name or assumed corporate name reserved or registered 


under § 48-14-102 or § 48-14-1038; 


(3) The corporate name of a not for profit corporation incorporated or 
authorized to transact business in this state; and 

(4) A limited partnership name reserved or organized under the laws of 
the state of Tennessee or registered as a foreign limited partnership in 


Tennessee. 


(c) A foreign corporation may apply to the secretary of state for authoriza- 
tion to use in this state the name of another corporation (incorporated or 
authorized to transact business in this state) that is not distinguishable upon 
the secretary of state’s records from the name applied for. The secretary of 
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state shall authorize use of the name applied for if: 

(1) The other corporation or limited partnership consents to the use in 
writing and submits an undertaking in a form satisfactory to the secretary 
of state to change its name to a name that is distinguishable upon the 
records of the secretary of state from the name of the applying corporation; 
or 

(2) The applicant delivers to the secretary of state a certified copy of a 
final judgment of a court of record having competent jurisdiction, establish- 
ing the applicant’s right to use the name applied for in this state. 

(d) A foreign corporation may use in this state the name (including the 
assumed corporate name) of another domestic or foreign corporation that is 
used in this state, if the other corporation is incorporated or authorized to 
transact business in this state and the foreign corporation has: 

(1) Merged with the other corporation; 

(2) Been formed by reorganization of the other corporation; or 

(3) Acquired all or substantially all of the assets, including the corporate 
name, of the other corporation. 

(e) If a foreign corporation authorized to transact business in this state 
changes its corporate name to one that does not satisfy the requirements of 
§ 48-14-101, it may not transact business in this state under the changed 
name until it adopts a name satisfying the requirements of § 48-14-101 and 
obtains an amended certificate of authority under § 48-25-104. 


History. Corporate name of foreign organizations, 
Acts 1986, ch. 887, § 15.06; 1989, ch. 451, § 48-65-106. 
§ 26; 1991, ch. 188, § 15. Nonprofit corporations, corporate name, 


Cross-References. § 48-54-101. 


Business corporations, corporate name, § 48- 
14-101. 


48-25-107. Registered office and registered agent of foreign corpora- 
tion. 


Each foreign corporation authorized to transact business in this state shall 
continuously maintain in this state: 
(1) A registered office that may be the same as any of its places of 
business; and . 
(2) Aregistered agent, who may be: 
(A) An individual who resides in this state and whose business office is 
identical with the registered office; 
(B) A domestic corporation or not for profit domestic corporation whose 
business office is identical with the registered office; or 
(C) A foreign corporation or foreign not for profit corporation authorized 
to transact business in this state whose business office is identical with the 
registered office. 


History. 
Acts 1986, ch. 887, § 15.07. 


48-25-108 
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NOTES TO DECISIONS 


1. Applicability. 

National bank was properly doing business 
in the State of Tennessee, and, because of 
federal preemption by the federal National 
Bank Act, 12 U.S.C.S. § 1 et seq., the bank was 
able to maintain an action in the State of 
Tennessee without maintaining a registered 
office within the State of Tennessee, maintain- 
ing a registered agent within the State of Ten- 


aA 


nessee, or obtaining a certificate of authority 
from the State of Tennessee to transact busi- 
ness within the State of Tennessee as a foreign 
corporation. Cadence Bank, N.A. v. Alpha 
Trust, 473 S.W.3d 756, 2015 Tenn. App. LEXIS 
86 (Tenn. Ct. App. Feb. 25, 2015), appeal de- 
nied, Cadence Bank, NA v. Alpha Trust, — 
S.W.3d —, 2015 Tenn. LEXIS 506 (Tenn. June 
11, 2015). 


48-25-108. Change of registered office or registered agent of foreign 
corporation. 


(a) A foreign corporation authorized to transact business in this state may 
change its registered office or registered agent by delivering to the secretary of 
state for filing a statement of change that sets forth: 

(1) Its name; 

(2) If the current registered office is to be changed, the street address, 
including the zip code, of its new registered office (and a mailing address 
such as a post office box if the United States postal service does not deliver 
to the new registered office), and the county in which the office is located; 

(3) If the current registered agent is to be changed, the name of its new 
registered agent; and 

(4) That after the change or changes are made, the street addresses of its 
registered office and the business office of its registered agent will be 
identical. 

(b) If a registered agent changes the street address of such registered 
agent’s business office, such registered agent may change the street address of 
the registered office of any foreign corporation for which such registered agent 
is the registered agent by notifying the corporation in writing of the change 
and signing (either manually or in facsimile), and delivering to the secretary of 
state for filing, a statement of change that complies with the requirements of 
subsection (a) and recites that the corporation has been notified of the change. 

(c) Each foreign corporation authorized to transact business in this state 
shall comply with § 48-15-101(b). 


History. 
Acts 1986, ch. 887, § 15.08; 1987, ch. 273, 
§§ 40, 48; 1991, ch. 188, § 11; 2012, ch. 1051, 


Textbooks. 
Tennessee Forms (Robinson, Ramsey and 
Harwell), Nos. 5-601, 5-602, 5-604. 


§ 52; 2014, ch. 783, § 6. 


48-25-109. Resignation of registered agent of foreign corporation. 


(a) The registered agent of a foreign corporation may resign the agency 
appointment by signing and filing with the secretary of state, an original 
statement of resignation accompanied by the agent’s certification that the 
agent has mailed a copy thereof to the principal office of the corporation by 
certified mail. The statement of resignation may include a statement that the 
registered office is also discontinued. 

(b) The agency appointment is terminated, and the registered office discon- 
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tinued if so provided, on the date on which the statement is filed by the 


secretary of state. 


History. 
Acts 1986, ch. 887, § 15.09. 


Textbooks. 
Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 5-603. 


48-25-110. Service on foreign corporation. 


(a) The registered agent of a foreign corporation authorized to transact 
business in this state is the corporation’s agent for service of process, notice, or 
demand required or permitted by law to be served on the foreign corporation. 

(b) Service on a foreign corporation when the secretary of state is its agent 
for service of process may be obtained pursuant to § 48-15-105. 

(c) This section does not prescribe the only means, or necessarily the 
required means, of serving a foreign corporation. 


History. 
Acts 1986, ch. 887, § 15.10; 1989, ch. 451, 
S27. 


Textbooks. 
Tennessee Jurisprudence, 7 Tenn. Juris., 
Corporations, §§ 118, 119. 


NOTES TO DECISIONS 


DECISIONS UNDER PRIOR LAW 


Analysis © 


. In General. 

. Appointment of Agent. 
—Who Constitutes. 
—Agent for Whole State. 
. Attachment. 


ep oR ONE 


. In General. 

Former similar law and Tenn. R. Civ. P. 
4.04(4) were procedural rules for service of 
process on foreign corporations and did not 
relate to substantive jurisdiction. Williams v. 
Williams, 621 S.W.2d 567, 1981 Tenn. App. 
LEXIS 526 (Tenn. Ct. App. 1981), overruled, 
Davenport v. State Farm Mut. Auto. Ins. Co., 
756 S.W.2d 678, 1988 Tenn. LEXIS 160 (Tenn. 
1988), overruled in part, Ratledge v. Norfolk S. 
Ry. Co., 958 F. Supp. 2d 827, 2013 U.S. Dist. 
LEXIS 104006 (E.D. Tenn. July 25, 2013). 


2. Appointment of Agent. 


3. —Who Constitutes. 

Persons whose dealings with a foreign lend- 
ing corporation were mainly in their own inter- 
ests and in the interests of borrowers, and 


whose services to such corporation were inci- 
dental to their own interests were not agents 
for service of process on the corporation. Har- 
rell v. American Home Mortg. Co., 162 Tenn. 
371, 36 S.W.2d 888, 1930 Tenn. LEXIS 100 
(1931). 


4. —Agent for Whole State. 

Agent designated was one for the whole 
state, on whom process from any county might 
be served. McClearen v. United States Fidelity 
& Guaranty Co., 168 Tenn. 268, 77 S.W.2d 451, 
1934 Tenn. LEXIS 51 (1935). 

Service may be made upon the agent for all 
actions brought in state courts regardless of 
counties. Brandon v. Warmath, 198 Tenn. 38, 
277 S.W.2d 408, 1955 Tenn. LEXIS 342 (1955). 


5. Attachment. 

The property of a foreign corporation which 
had filed a verified copy of its charter, and had 
an agent in this state upon whom process might 
be served, was not subject to attachment. Sto- 
nega Coke & Coal Co. v. Southern Steel Co., 123 
Tenn. 428, 131 S.W. 988, 1910 Tenn. LEXIS 16, 
31 L.R.A. (n.s.) 278 (1910). 
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PART 2 : 
WITHDRAWAL 


48-25-201. Withdrawal of foreign corporation. 


(a) A foreign corporation authorized to transact business in this state may 
not withdraw from this state until it obtains a certificate of withdrawal from 
the secretary of state. 

(b) A foreign corporation authorized to transact business in this state may 
apply for a certificate of withdrawal by delivering an application to the 
secretary of state for filing. The application shall set forth: 

(1) The name of the foreign corporation and the name of the state or 
country under whose law it is incorporated; 

(2) That it is not transacting business in this state and that it surrenders 
its authority to transact business in this state; 

(3) That it either continues its registered agent in this state or revokes the 
authority of its registered agent to accept service on its behalf and appoints 
the secretary of state as its agent for service of process in any proceeding 
based on a cause of action arising during the time it was authorized to 
transact business in this state; 

(4) A mailing address to which the secretary of state may mail a copy of 
any process served on the secretary of state under subdivision (b)(3); and 

(5) A commitment to notify the secretary of state in the future of any 
change in its mailing address. 

(c) The foreign corporation shall provide any additional information in its 
application requested by the commissioner of revenue or the secretary of state 
in order to determine and assess any unpaid taxes and fees payable under the 
laws of this state. 

(d) The secretary of state shall not file an application for a certificate of 
withdrawal unless it is accompanied by a tax clearance for termination or 
withdrawal relative to such foreign corporation. 

(e) After the withdrawal of the corporation is effective, service of process on 
the secretary of state or the continued registered agent under this section is 
service on the foreign corporation. Upon receipt of process, the secretary of 
state shall mail a copy of the process to the foreign corporation at the mailing 
address set forth under subsection (b). 


History. Textbooks. 
Acts 1986, ch. 887, § 15.20; 1987, ch. 273, Tennessee Forms (Robinson, Ramsey and 
§ 41; 2010, ch. 741, § 9. Harwell), No. 5-1003. 
PART 3 


REVOCATION OF CERTIFICATE OF AUTHORITY 


48-25-301. Grounds for revocation. 


The secretary of state may commence a proceeding under § 48-25-302 to 
revoke the certificate of authority of a foreign corporation authorized to 


237 FOREIGN CORPORATIONS 48-25-302 


transact business in this state if: 

(1) The foreign corporation does not deliver its properly completed annual 
report to the secretary of state within two (2) months after it is due; 

(2) The foreign corporation is without a registered agent or registered 
office in this state for two (2) months or more; 

(3) The foreign corporation does not inform the secretary of state under 
§ 48-25-108 or § 48-25-109 that its registered agent or registered office has 
changed, that its registered agent has resigned, or that its registered office 
has been discontinued within two (2) months of the change, resignation, or 
discontinuance; 

(4) The name of the foreign corporation contained in a document filed 
pursuant to chapters 11-27 of this title fails to comply with § 48-25-106; 

(5) An incorporator, director, officer, or agent of the foreign corporation 
signed a document knowing it was false in any material respect with intent 
that the document be delivered to the secretary of state for filing; 

(6) The secretary of state receives a duly authenticated certificate from 
the secretary of state or other official having custody of corporate records in 
the state or country under whose law the foreign corporation is incorporated, 
stating that it has been dissolved or has disappeared as the result of a 
merger; 

(7) The foreign corporation is exceeding the authority conferred upon it by 
this chapter; or 
(8) The foreign corporation submits to the secretary of state’s office a 
check, bank draft, money order or other such instrument for payment of any 
fee and it is dishonored upon presentation for payment. 


History. Textbooks. 
Acts 1986, ch. 887, § 15.30; 1987, ch. 278, Tennessee Jurisprudence, 7 Tenn. Juris., 
§ 42; 1989, ch. 451, § 28. Corporations, § 114. 


48-25-302. Procedure for and effect of revocation. 


(a) If the secretary of state determines that one (1) or more grounds exist 
under § 48-25-301 for revocation of a certificate of authority, the secretary of 
state shall serve the foreign corporation with notice of the secretary of state’s 
determination under § 48-25-110, except that such determination may be sent 
by first class mail. Notice need not be sent if the grounds for revocation are 
pursuant to § 48-25-301(6) and a certificate of revocation may be sent without 
the two-month waiting period required by subsection (b). 

(b) If the foreign corporation does not correct each ground for revocation or 
demonstrate to the reasonable satisfaction of the secretary of state that each 
ground determined by the secretary of state does not exist within two (2) 
months after service of the communication is perfected under § 48-25-110, the 
secretary of state may revoke the foreign corporation’s certificate of authority 
by signing a certificate of revocation that recites the ground or grounds for 
revocation and its effective date. The secretary of state shall file the original of 
the certificate and serve a copy on the foreign corporation under § 48-25-110, 
except that the certificate may be sent by first class mail. 

(c) The authority of a foreign corporation to transact business in this state 
ceases on the date shown on the certificate revoking its certificate of authority. 
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(d) The secretary of state’s revocation of a foreign corporation’s certificate of 
authority appoints the secretary of state the foreign corporation’s agent for 
service of process in any proceeding based on a cause of action which arose 
during the time the foreign corporation was authorized to transact business in 
this state. Service of process on the secretary of state under this subsection (d) 
is service on the foreign corporation. Upon receipt of process, the secretary of 
state shall comply with § 48-15-1085. 

(e) Revocation of a foreign corporation’s certificate of authority does not 
terminate the authority of the registered agent of the corporation. 

(f) Nothing herein shall be deemed to repeal or modify § 67-4-2116 or any 
other provisions of law relating to the suspension of the certificate of authority 
of foreign corporations for failure to comply with the provisions thereof. 


History. Textbooks. 
Acts 1986, ch. 887, § 15.31; 1989, ch. 451, Tennessee Jurisprudence, 7 Tenn. Juris., 
§..29% 2012, 'ch.1051).§ 153. Corporations, § 114. 


48-25-303. Reinstatement following administrative revocation. 


(a) A foreign corporation whose certificate of authority is administratively 
revoked under § 48-25-302 may apply to the secretary of state for reinstate- 
ment. The application must: 

(1) Contain a confirmation of good standing relative to such foreign 
corporation; 

(2) Recite the name of the corporation at its date of revocation; 

(3) State that the ground or grounds for revocation either did not exist or 
have been eliminated; and 

(4) State a corporate name that satisfies the requirements of § 48-14-101. 
(b)(1) If the secretary of state determines that the application contains the 
confirmation of good standing and information required by subsection (a), 
and that such information is correct, then the secretary of state shall 
reinstate the certificate of authority, prepare a certificate that recites the 
secretary of state’s determination and the effective date of reinstatement, 
file the original of the certificate, and serve a copy on the corporation under 
§ 48-15-104. 

(2) If the corporate name in subdivision (a)(4) is different than the 
corporate name in subdivision (a)(2), the application for reinstatement shall 
constitute an amendment to its certificate of authority insofar as it pertains 
to the corporate name. 

(c) When the reinstatement is effective, it relates back to and takes effect as 
of the effective date of the administrative revocation and the corporation 
resumes carrying on its business as if the administrative revocation had never 
occurred. 


History. Textbooks. 
Acts 1986, ch. 887, § 15.32; 1987, ch. 278, Tennessee Forms (Robinson, Ramsey and 
§ 43; 1989, ch. 451, § 30; 1991, ch. 188, § 10; Harwell), No. 5-905. 
2000, ch. 572, § 1; 2010, ch. 741, §§ 10, 11; 
2011, ch. 99, § 2. 
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48-25-304. Appeal from denial of reinstatement. 


(a) If the secretary of state denies a foreign corporation’s application for 
reinstatement following administrative revocation, the secretary of state shall 
serve the corporation under §§ 48-15-104 and 48-15-105 with a notice that 
explains the reason or reasons for denial. 

(b) The corporation may appeal the denial of reinstatement to the chancery 
court of Davidson County within one (1) month after service of the communi- 
cation of denial is perfected. The corporation appeals by petitioning the court 
to set aside the revocation and attaching to the petition copies of the secretary 
of state’s communication of denial. 

(c) The court may summarily order the secretary of state to reinstate the 
revoked corporation or may take other action the court considers appropriate. 

(d) The court’s final decision may be appealed as in other civil proceedings. 


History. 
Acts 1986, ch. 887, § 15.33; 2012, ch. 1051, 
§ 54. 


48-25-305. Certificate of withdrawal following administrative revoca- 
tion. 


(a) When a foreign corporation, which has had its certificate of authority 
revoked, wishes to withdraw from the state, it may do so without first being 
reinstated by delivering to the secretary of state for filing an application for a 
certificate of withdrawal following administrative revocation of the certificate 
of authority. The application shall set forth: 

(1) The name of the foreign corporation and the name of the state or 
country under whose law it is incorporated; 

(2) That it is not transacting business in this state and that it surrenders 
its authority to transact business in this state; 

(3) That it either continues its registered agent in this state or revokes the 
authority of its registered agent to accept service on its behalf and appoints 
the secretary of state as its agent for service of process in any proceeding 
based on a cause of action arising during the time it was authorized to 
transact business in this state; 

(4) A mailing address to which the secretary of state may mail a copy of 
any process served on the secretary of state under subdivision (a)(3); and 

(5) A commitment to notify the secretary of state in the future of any 
change in its mailing address. 

(b) The foreign corporation shall provide any additional information in its 
application requested by the commissioner or the secretary of state in order to 
determine and assess any unpaid taxes and fees payable under the laws of this 
state. 

(c) The secretary of state shall not file an application for a certificate of 
withdrawal following administrative revocation unless it is accompanied by a 
tax clearance for termination or withdrawal relative to such foreign corpora- 
tion. 

(d) After the withdrawal of the corporation is effective, service of process on 
the secretary of state or the continued registered agent under this section is 
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service on the foreign corporation. Upon receipt of process, the secretary of 
state shall mail a copy of the process to the foreign corporation at the mailing 
address set forth under subsection (a). 


History. 
Acts 1989, ch. 451, § 31; 2010, ch. 741, § 12. 


Textbooks. 
Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 5-1004. 


CHAPTER 26 
RECORDS AND REPORTS 


Part 1. Records 


Section 

48-26-101. Corporate records. 

48-26-102. Inspection of records by shareholders. 
48-26-1083. Scope of inspection right. 

48-26-104. Court-ordered inspection. 

48-26-105. Inspection of record by directors. 
48-26-106. Exception to notice requirements. 


Part 2. Reports 


48-26-201. Financial statements for shareholders. 
48-26-202. Other reports to shareholders. 
48-26-203. Filing annual report with secretary of state. 


PART 1 
RECORDS 


48-26-101. Corporate records. 


(a) Acorporation shall keep as permanent records minutes of all meetings of 
its shareholders and board of directors, a record of all actions taken by the 
shareholders or board of directors without a meeting, and a record of all actions 
taken by a committee of the board of directors in place of the board of directors 
on behalf of the corporation. 

(b) A corporation shall maintain appropriate accounting records. 

(c) Acorporation or its agent shall maintain a record of its shareholders, in 
a form that permits preparation of a list of the names and addresses of all 
shareholders, in alphabetical order by class and series, if any, of shares 
showing the number, class, and series, if any, of shares held by each share- 
holder. 

(d) A corporation shall maintain its records in written form or in another 
form capable of conversion into written form within a reasonable time. 

(e) A corporation shall keep a copy of the following records at its principal 
office: 

(1) Its charter or restated charter and all amendments thereto currently 
in effect; 

(2) Its bylaws or restated bylaws and all amendments to them currently 
in effect; 
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(3) Resolutions adopted by its board of directors creating one (1) or more 
classes or series of shares, and fixing their relative rights, preferences, and 
limitations, if shares issued pursuant to those resolutions are outstanding; 

(4) The minutes of all shareholders’ meetings, and records of all action 
taken by shareholders without a meeting, for the past three (3) years; 

(5) All written communications to shareholders generally within the past 
three (3) years, including any financial statements prepared for the past 


three (3) years under § 48-26-201; 


(6) Alist of the names and business addresses of its current directors and 


officers; and 


(7) Its most recent annual report delivered to the secretary of state under 


§ 48-26-203. 
History. 
Acts 1986, ch. 887, § 16.01. 


Cross-References. 
Applicability of business corporation law, 


title 48, chs. 11-27, to corporations existing on 
January 1, 1988, title 48, ch. 27. 

Nonprofit corporations, records and reports, 
title 48, ch. 66. 


NOTES TO DECISIONS 


1. Shareholder Rights. 

While shareholders of a corporation were 
entitled to inspect all of the records of the 
corporation of which they were shareholders 
encompassed by T.C.A. §§ 48-26-101 and 48- 
26-102, the shareholders were not entitled to 
inspect the records of the corporation’s subsid- 
iaries of which they were not shareholders. 
Panitz v. F. Perlman & Co., 173 S.W.3d 421, 
2004 Tenn. App. LEXIS 652 (Tenn. Ct. App. 


In its civil contempt order, the trial court did 
not err in allowing a shareholder to inspect the 
corporate documents located at a law firm be- 
cause he had a statutory right to inspect corpo- 
rate records pertinent to the time period during 
which he was a shareholder whether he could 
specifically identify them without seeing them 
or not. Boren v. Hill Boren, P.C., — S.W.3d —, 
2018 Tenn. App. LEXIS 607 (Tenn. Ct. App. Oct. 
17, 2018). 


2004), appeal denied, — S.W.3d —, 2005 Tenn. 
LEXIS 277 (Tenn. Mar. 21, 2005). 


48-26-102. Inspection of records by shareholders. 


(a) A shareholder of a corporation is entitled to inspect and copy, during 
regular business hours at the corporation’s principal office, any of the records 
of the corporation described in § 48-26-101(e), if the shareholder gives the 
corporation written notice of the shareholder’s demand at least five (5) 
business days before the date on which the shareholder wishes to inspect and 
copy. 

(b) A shareholder of a corporation is entitled to inspect and copy, during 
regular business hours at a reasonable location specified by the corporation, 
any of the following records of the corporation, if the shareholder meets the 
requirements of subsection (c) and gives the corporation written notice of the 
shareholder’s demand at least five (5) business days before the date on which 
the shareholder wishes to inspect and copy: 

(1) Excerpts from minutes of any meeting of the board of directors, records 
of any action of a committee of the board of directors while acting in place of 
the board of directors on behalf of the corporation, minutes of any meeting of 
the shareholders, and records of action taken by the shareholders or board of 
directors without a meeting, to the extent not subject to inspection under 
subsection (a); 
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(2) Accounting records of the corporation; and . 


(3) The record of shareholders. 


(c) A shareholder may inspect and copy the records described in subsection 


(b) only if: 


(1) The shareholder’s demand is made in good faith and for a proper 


purpose; 


(2) The shareholder describes with reasonable particularity the share- 
holder’s purpose and the records the shareholder desires to inspect; and 
(3) The records are directly connected with the shareholder’s purpose. 
(d) The right of inspection granted by this section may not be abolished or 
limited by a corporation’s charter or bylaws. 


(e) This section does not affect: 


(1) The right of a shareholder to inspect records under § 48-17-201 or, if 
the shareholder is in litigation with the corporation, to the same extent as 


any other litigant; or 


(2) The power of a court, independently of chapters 11-27 of this title, to 
compel the production of corporate records for examination. 


(f) For purposes of this section, 


“shareholder” includes a beneficial owner 


whose shares are held in a voting trust or by a nominee on the shareholder’s 


behalf. 


History. 
Acts 1986, ch. 887, § 16.02; 2012, ch. 1051, 
§ 55. 


Textbooks. 
Tennessee Jurisprudence, 7 Tenn. Juris., 
Corporations, § 43. 


NOTES TO DECISIONS 


1. Records of Subsidiaries. 

While shareholders of a corporation were 
entitled to inspect all of the records of the 
corporation of which they were shareholders 
encompassed by T.C.A. §§ 48-26-101 and 48- 
26-102, the shareholders were not entitled to 


inspect the records of the corporation’s subsid- 
iaries of which they were not shareholders. 
Panitz v. F. Perlman & Co., 173 S.W.3d 421, 
2004 Tenn. App. LEXIS 652 (Tenn. Ct. App. 
2004), appeal denied, — S.W.3d —, 2005 Tenn. 
LEXIS 277 (Tenn. Mar. 21, 2005). 


48-26-103. Scope of inspection right. 


(a) A shareholder’s agent or attorney has the same inspection and copying 
rights as the shareholder the agent or attorney represents. 

(b) The right to copy records under § 48-26-102 includes, if reasonable, the 
right to receive copies made by photographic, xerographic, or other means. 

(c) The corporation may impose a reasonable charge, covering the costs of 
labor and material, for copies of any documents provided to the shareholder. 
The charge may not exceed the estimated cost of production or reproduction of 


the records. 


(d) The corporation may comply with a shareholder’s demand to inspect the 
record of shareholders under § 48-26-102(b)(3) by providing the shareholder 
with a list of its shareholders that was compres no earlier than the date of the 


shareholder’s demand. 


History. 
Acts 1986, ch. 887, § 16.03. 
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48-26-104. Court-ordered inspection. 


(a) If a corporation does not allow a shareholder who complies with 
§ 48-26-102(a) to inspect and copy any records required by that subsection to 
be available for inspection, a court of record having equity jurisdiction in the 
county where the corporation’s principal office (or, if none in this state, its 
registered office) is located may summarily order inspection and copying of the 
records demanded at the corporation’s expense upon application of the share- 
holder. 

(b) If a corporation does not within a reasonable time allow a shareholder to 
inspect and copy any other record, the shareholder who complies with 
§ 48-26-102(b) and (c) may apply to the court of record having equity 
jurisdiction in the county where the corporation’s principal office (or, if none in 
this state, its registered office) is located for an order to permit inspection and 
copying of the records demanded. The court shall dispose of an application 
under this subsection (b) on an expedited basis. 

(c) If the court orders inspection and copying of the records demanded, it 
shall also order the corporation to pay the shareholder’s costs (including 
reasonable counsel fees) incurred to obtain the order if the shareholder proves 
that the corporation refused inspection without a reasonable basis for doubt 
about the right of the shareholder to inspect the records demanded. 

(d) If the court orders inspection and copying of the records demanded, it 
may impose reasonable restrictions on the use or distribution of the records by 
the demanding shareholder. 


History. 
Acts 1986, ch. 887, § 16.04. 


NOTES TO DECISIONS 


1. Construction. 

Chancery court did not err in denying share- 
holders’ motion for findings of fact in their 
action requesting inspection of a corporation’s 
records, because the facts were not in dispute 
and so there was no evidentiary hearing, and 
an evidentiary hearing is not contemplated by 


T.C.A. § 48-26-104. Further Tenn. R. Civ. P. 
52.01 applies only to actions tried upon the 
facts. Panitz v. F. Perlman & Co., 173 S.W.3d 
421, 2004 Tenn. App. LEXIS 652 (Tenn. Ct. 
App. 2004), appeal denied, — S.W.3d —, 2005 
Tenn. LEXIS 277 (Tenn. Mar. 21, 2005). 


48-26-105. Inspection of record by directors. 


(a) A director of a corporation is entitled to inspect and copy the books, 
records and documents of the corporation at any reasonable time to the extent 
reasonably related to the performance of the director’s duties as a director, 
including duties as a member of a committee, but not for any other purpose or 
in any manner that would violate any duty to the corporation. 

(b) The chancery court of the county where the corporation’s principal office 
(or if none in this state, its registered officer) is located may order inspection 
and copying of the books, records and documents at the corporation’s expense, 
upon application of a director who has been refused such inspection rights, 
unless the corporation establishes that the director is not entitled to such 
inspection rights. The court shall dispose of an application under this subsec- 
tion (b) on an expedited basis. 
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(c) If an order is issued, the court may include provisions protecting the 
corporation from undue burden or expense, and prohibiting the director from 
using information obtained upon exercise of the inspection rights in a manner 
that would violate a duty to the corporation, and may also order the corpora- 
tion to reimburse the director for the director’s expenses incurred in connection 
with the application. 


History. 
Acts 2012, ch. 1051, § 56. 


48-26-106. Exception to notice requirements. 


(a) Whenever notice would otherwise be required to be given under chapters 
11-27 of this title to a shareholder, such notice need not be given if: 

(1) Notices to shareholders of two (2) consecutive annual meetings, and all 
notices of meetings during the period between such two (2) consecutive 
annual meetings, have been sent to such shareholder at such shareholder’s 
address as shown on the records of the corporation and have been returned 
undeliverable and could not be delivered; or 

(2) All, but not less than two (2), payments of dividends on securities 
during a twelve-month period, or two (2) consecutive payments of dividends 
on securities during a period of more than twelve (12) months, have been 
sent to such shareholder at such shareholder’s address as shown on the 
records of the corporation and have been returned undeliverable or could not 
be delivered. 

(b) If any such shareholder delivers to the corporation a written notice 
setting forth such shareholder’s then current address, the requirement that 
notice be given to such shareholder shall be reinstated. 


History. 
Acts 2012, ch. 1051, § 56. 


PART 2 
REPORTS 


48-26-2011. Financial statements for shareholders. 


(a) Acorporation shall prepare annual financial statements, which may be 
consolidated or combined statements of the corporation and one (1) or more of 
its subsidiaries, as appropriate, that include a balance sheet as of the end of 
the fiscal year, an income statement for that year, and a statement of changes 
in shareholders’ equity for the year unless that information appears elsewhere 
in the financial statements. If financial statements are prepared for the 
corporation on the basis of generally accepted accounting principles, the 
annual financial statements must also be prepared on that basis. If requested 
in writing by any shareholder, the corporation shall furnish such statements to 
the shareholder as set out in subsection (c). 

(b) If the annual financial statements are reported upon by a public 
accountant, the public accountant’s report must accompany them. If not, the 
statements must be accompanied by a statement of the president or the person 
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responsible for the corporation’s accounting records: 

(1) Stating the president’s or other person’s reasonable belief whether the 
statements were prepared on the basis of generally accepted accounting 
principles and, if not, describing the basis of preparation; and | 

(2) Describing any respects in which the statements were not prepared on 
a basis of accounting consistent with the statements prepared for the 
preceding year. 

(c) Acorporation shall mail the annual financial statements to each request- 
ing shareholder within one (1) month after notice of the request; provided, that 
with respect to the financial statements for the most recently completed fiscal 
year, the statements shall be mailed to the shareholder within four (4) months 
after the close of the fiscal year. 


History. 
Acts 1986, ch. 887, § 16.20. 


48-26-202. Other reports to shareholders. 


(a) If a corporation indemnifies or advances expenses to a director under 
§ 48-18-502, § 48-18-5038, § 48-18-504 or § 48-18-505 in connection with a 
proceeding by or in the right of the corporation, the corporation shall report the 
indemnification or advance in writing to the shareholders with or before the 
notice of the next shareholders’ meeting. 

(b) If a corporation issues or authorizes the issuance of shares for promis- 
sory notes or for promises to render services in the future, the corporation shall 
report in writing to the shareholders the number of shares authorized or 
issued, and the consideration received by the corporation, with or before the 
notice of the next shareholders’ meeting. 


History. 
Acts 1986, ch. 887, § 16.21. 


48-26-203. Filing annual report with secretary of state. 


(a) Each domestic corporation, and each foreign corporation authorized to 
transact business in this state, shall deliver to the secretary of state for filing 
an annual report that sets forth: 

(1) The name of the corporation and the state or country under whose law — 
it is incorporated; 

(2) The street address, including the zip code, of its registered office (and 
a mailing address such as a post office box if the United States postal service 
does not deliver to the registered office), the county in which the office is 
located, and the name of its registered agent at that office in this state; 

(3) The street address, including the zip code, of its principal office (and a 
mailing address such as a post office box if the United States postal service 
does not deliver to the principal office); 

(4) The names and business addresses, including the zip code, of its 
directors and principal officers; and 

(5) The federal employer identification number (FEIN) of the corporation, 
or its corporation control number as assigned by the secretary of state. 

(b) Information in the annual report shall be current as of the date the 
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annual report is executed on behalf of the corporation. An annual report of a 
domestic corporation that sets forth a change of the principal office of the 
domestic corporation shall be deemed to be an amendment to the charter of the 
domestic corporation, and the domestic corporation shall not be required to 
take any further action to amend the charter of the domestic corporation under 
chapter 20 of this title with respect to such amendment. An annual report of a 
foreign corporation that sets forth a change of the principal executive office of 
the foreign corporation shall be deemed to be an amendment to the certificate 
of authority of the foreign corporation, and the foreign corporation shall not be 
required to take any further action to amend the certificate of authority of the 
foreign corporation under § 48-25-104 with respect to such amendment. An 
annual report of a domestic or foreign corporation that sets forth a change of 
the registered office or registered agent of the domestic or foreign corporation 
shall be deemed to be a statement of change for purposes of §§ 48-15-102 and 
48-25-108, respectively, and the domestic or foreign corporation shall not be 
required to take any further action under §§ 48-15-102 and 48-25-108, 
respectively, with respect to such change. 

(c) Every corporation shall file the annual report with the secretary of state 
on or before the first day of the fourth month following the close of the 
corporation’s fiscal year, if a domestic corporation or a foreign corporation. 

(d) State and national banks shall not be required to file annual reports 
pursuant to this section. 

(e) The secretary of state shall make a report to the commissioner of 
revenue, by the fifteenth day of each month, of any and all new corporations 
that have been licensed or authorized to operate in the state during the 
preceding month, giving the name and address of each new corporation, 
foreign or domestic. 

(f) The secretary of state shall furnish the commissioner of revenue, by the 
fifteenth day of each month, a list of all corporations that have surrendered 
their charters, have had their charters revoked, or have ceased to do business 
in the state during the preceding month. 


History. §§ 1, 2, 5; 1991, ch. 188, § 14; 2012, ch. 1051, 
Acts 1986, ch. 887, § 16.22; 1987, ch. 273, §§ 57-60; 2014, ch. 783, §§ 7, 8. 
§§ 44, 45, 48; 1989, ch. 451, § 32; 1990, ch. 848, 


CHAPTER 27 
TRANSITION PROVISIONS 


Section 

48-27-101. Application to existing domestic corporations. 
48-27-102. Application to qualified foreign corporations. 
48-27-103. Saving provisions. 


48-27-101. Application to existing domestic corporations. 


(a) Chapters 11-27 of this title apply to all domestic corporations for profit in 
existence on January 1, 1988, that were incorporated under any general 
statute of this state providing for incorporation of corporations for profit. 
Chapters 11-27 shall, however, not apply to corporations, the charters of which 
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were granted by special legislative act prior to the adoption of the Constitution 
of 1870. Such corporations may amend their charters for any purposes 
consistent with chapters 11-27 of this title and in the manner set out in 
chapters 11-27 of this title. Such amendments and the particular rights, 
obligations, duties, and privileges conferred or imposed by the amendments 
shall be subject to § 48-11-102. | 

(b) Section 48-12-102(a) does not apply to the charter of any corporation 
existing on January 1, 1988, unless and until a charter amendment is filed. 
The first charter amendment filed by a corporation following January 1, 1988, 
shall include any information required by § 48-12-102(a) not otherwise on file 
in the office of the secretary of state, except that the name and address of each 
incorporator may be excluded, and the information required by § 48-12- 
102(a)(3) shall be provided for the current registered agent and registered 
office. Until such a charter amendment is filed, a corporation’s registered agent 
shall be that agent specified in the office of the secretary of state on January 1, 
1988, and such corporation’s registered office shall be deemed to be that office 
specified as the address of its registered agent unless such agent or office is 
changed thereafter pursuant to chapter 15 or 25 of this title. 

(c) Acts 1968, ch. 523, § 1 (11.01 — 11.11), as amended, in effect on January 
1, 1988, shall govern the rights and obligations of any shareholder who 
exercises the shareholder’s right to dissent thereunder if the corporate action 
creating the right to dissent shall have been approved, by the shareholders (or 
by the board of directors, if no shareholder approval is required) before 
January 1, 1988. 

(d) Acts 1968, ch. 523, § 1 (3.06 — 3.11), as amended, in effect on January 
1, 1988, shall apply to any claims, applications, or proceedings for indemnifi- 
cation, or any corporate action authorizing indemnification, made or begun 
before January 1, 1988. 

(e) Acts 1968, ch. 523, § 1(12.01 — 12.12, 12.14) and Acts 1969, ch. 66, §§ 1 
and 2, in effect on January 1, 1988, shall apply to any dissolution as to which 
a statement of intent to dissolve has been filed or a court proceeding filed 
before January 1, 1988. 

(f) Any domestic corporation for-profit in existence on January 1, 1988, that 
was incorporated under any general statute of this state providing for the 
incorporation of corporations for-profit may convert to a nonprofit public 
benefit corporation if such corporation filed a restated charter with the 
secretary of state on or before January 1, 1996, reciting that the corporation is 
a nonprofit public benefit corporation. 


History. Textbooks. 
Acts 1986, ch. 887, § 17.01; 1987, ch. 273, Tennessee Forms (Robinson, Ramsey and 
8§ 46, 49; 1998, ch. 624, § 1. Harwell), Nos. 5-706, 5-707. 


Cross-References. 
Transition provisions, nonprofit corporations, 
title 48, ch. 68. 


NOTES TO DECISIONS 


1. Retroactive Application. solved corporation’s equipment in 1994, the 
Where accident victim was injured by dis- Tennessee General Corporation Act (which was 
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replaced by the Tennessee Business Corpora- of the accident victim’s remedies against the 
tion Act in 1995) governed the propriety of the corporation. Kradel v. Piper Indus., 60 S.W.3d 
corporation’s dissolution in 1986 and the scope 744, 2001 Tenn. LEXIS 803 (Tenn. 2001). 


48-27-102. Application to qualified foreign corporations. 


A foreign corporation authorized to transact business in this state on 
January 1, 1988, is subject to chapters 11-27 of this title, but is not required to 
obtain a new certificate of authority to transact business under chapters 11-27 
of this title. 


History. 
Acts 1986, ch. 887, § 17.02; 1987, ch. 278, 
§ 49. 


48-27-103. Saving provisions. 


(a) Except as provided in subsection (b), the repeal of a statute by chapters 
11-27 of this title does not affect: 

(1) The operation of the statute or any action taken under it before its 
repeal and if any certificate or document is required to be filed in any public 
office of this state relating to such action, it may be filed after January 1, 
1988, in accordance with the prior statute; provided, that such certificate or 
document is received by the secretary of state or other recording official on 
or before April 30, 1988. Any certificate or document recorded or filed 
pursuant to this subdivision (a)(1) shall pay the fee required by § 48-11-303 
for such recording or filing; 

(2) Any ratification, right, remedy, privilege, obligation, or liability ac- 
quired, accrued, or incurred under the statute before its repeal; 

(3) Any violation of the statute, or any penalty, forfeiture, or punishment 
incurred because of the violation, before its repeal; or 

(4) Any proceeding commenced, or reorganization or dissolution autho- 
rized by the board of directors, under the statute before its repeal, and the 
proceeding, reorganization, or dissolution may be completed in accordance 
with the statute as if it had not been repealed. 

(b) Ifa penalty or punishment imposed for violation of a statute repealed by 
chapters 11-27 of this title is reduced by chapters 11-27 of this title, the penalty 
or punishment if not already imposed shall be imposed in accordance with 
chapters 11-27 of this title. | 


History. 
Acts 1986, ch. 887, § 17.03; 1987, ch. 273, 
§§ 49, 50. 


CHAPTER 28 
FOR-PROFIT BENEFIT CORPORATION ACT 


Section 

48-28-101. Short title. 

48-28-102. Applicability — Governing law. 

48-28-103. Chapter definitions. 

48-28-104. Restriction on merger, share exchange or conversion of for-profit corporation that is not 
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Section 
for-profit benefit corporation with or into for-profit benefit corporation — Limitations 
upon mergers, share exchanges or conversions of for-profit benefit corporation — 
Management in best interests — Statement of public benefits. 

48-28-105. Conspicuous notice of status of corporation as for-profit benefit corporation. 

48-28-106. Duties of director. 

48-28-107. Notice of meetings — Annual benefit reports — Use of third-party standard or 
certification addressing promotion of public benefit or benefits. 

48-28-108. Standing to maintain derivative suit. 

48-28-109. Applicability of chapter as to business corporations that are not for-profit benefit 
corporations. 


48-28-101. Short title. 


This chapter shall be known and may be cited as the “For-Profit Benefit 
Corporation Act.” | 


History. 
Acts 2015, ch. 497, § 1. 


Textbooks. 
Tennessee Jurisprudence, 7 Tenn. Juris., 
Corporations, §§ 2, 3. 


48-28-102. Applicability — Governing law. 


This chapter applies to all for-profit benefit corporations. If a corporation, 
organized under the Tennessee Business Corporation Act, compiled in chapters 
11-27 of this title, elects to become a for-profit benefit corporation under this 
chapter in the manner prescribed in this chapter, the corporation shall 
continue to be subject in all respects to the Tennessee Business Corporation 
Act, except to the extent that this chapter imposes additional or different 
requirements, in which case the requirements of this chapter shall apply. 


History. 
Acts 2015, ch. 497, § 1. 


Textbooks. 
Tennessee Jurisprudence, 7 Tenn. Juris., 
Corporations, § 2. 


48-28-103. Chapter definitions. 


As used in this chapter: 

(1) “For-profit benefit corporation” means a domestic business corporation 
organized under and subject to the Tennessee Business Corporation Act, 
compiled in chapters 11-27 of this title that intends to pursue a public benefit 
or public benefits; 

(2) “Foreign for-profit benefit corporation” means a for-profit corporation 
incorporated under a law other than the laws of this state that intends, as 
stated in its charter or similar governing instrument, to pursue a public 
benefit or public benefits and has, under that law, the status of a for-profit 
benefit corporation or its substantial equivalent; 

(3) “Public benefit” means a positive effect or reduction of negative effects 
on one (1) or more categories of persons, entities, communities, or interests, 
other than shareholders in their capacities as shareholders, including, but 
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not limited to, an artistic, charitable, cultural, economic, educational, 
environmental, literary, medical, religious, scientific, or technological effect; 
and 

(4) “Public benefit provisions” means the provisions of a charter as 
described in § 48-28-104(d). 


History. 
Acts 2015, ch. 497, § 1. 


Textbooks. 
Tennessee Jurisprudence, 7 Tenn. Juris., 
Corporations, §§ 2, 3. 


48-28-104. Restriction on merger, share exchange or conversion of 
for-profit corporation that is not for-profit benefit corpo- 
ration with or into for-profit benefit corporation — Limi- 
tations upon mergers, share exchanges or conversions of 
for-profit benefit corporation — Management in best inter- 
ests — Statement of public benefits. 


(a)(1) Notwithstanding the Tennessee Business Corporation Act, compiled 
in chapters 11-27 of this title, a domestic for-profit corporation that is not a 
for-profit benefit corporation shall not, without the approval of two-thirds 

(24) of the outstanding shares of each class of the stock of the corporation of 

which there are outstanding shares, whether voting or nonvoting: 

(A) Amend its charter to include a provision authorized by subsection 
(e); or 

(B) Merge with or into, or consummate a plan of share exchange under 
§ 48-21-103 with, a for-profit benefit corporation or foreign for-profit 
benefit corporation if, as a result of the merger or share exchange, the 
shares in the domestic for-profit corporation would become, or be con- 
verted into or exchanged for the right to receive, shares or other equity 
interests in a for-profit benefit corporation or foreign for-profit benefit 
corporation. 
(2) The restrictions of this subsection (a) shall not apply prior to the time 

that the corporation has received payment for any of its capital stock. 

(b) Any shareholder of a domestic for-profit corporation that holds shares of 
stock of the domestic for-profit corporation immediately prior to the effective 
time of the following actions shall be entitled to dissent and obtain payment for 
the shareholder’s shares under chapter 23 of this title; provided, that such 
shareholder has neither voted in favor of the amendment or the merger or plan 
of share exchange nor consented to in writing pursuant to § 48-17-104: 

(1) An amendment to the corporation’s charter to include a provision 
authorized by subsection (e); or 
(2) A merger or consummation of a plan of share exchange under 

§ 48-21-103 that would result in the conversion of the domestic for-profit 

corporation’s stock into or the exchange of the corporation’s stock for the 

right to receive shares or other equity interests in a foreign for-profit benefit 
corporation. 

(c) Notwithstanding the Tennessee Business Corporation Act, compiled in 
chapters 11-27 of this title, a corporation that is a for-profit benefit corporation 
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shall not, without the approval of two-thirds (4) of the outstanding shares of 
each class of the stock of the corporation of which there are outstanding shares, 
whether voting or nonvoting: 

(1) Amend its charter to delete or amend a public benefit provision 
authorized by subsection (e); 

(2) Merge with or into another entity if the surviving entity of the merger 
is not a for-profit benefit corporation or foreign for-profit benefit corporation; 

(3) Merge with or into another entity that is a for-profit benefit corpora- 
tion or foreign for-profit benefit corporation unless the charter or similar 
governing instrument of the surviving entity states that one (1) or more of its 
public benefit purposes is the same or substantially the same as the public 
benefit purpose or purposes of the for-profit benefit corporation merging with 
or into such other entity as of immediately prior to the merger; 

(4) Consummate a plan of share exchange under § 48-21-103 with an- 
other entity that is not a for-profit benefit corporation or foreign for-profit 
benefit corporation; or 

(5) Convert under § 48-21-109 to another form of entity. 

(d) A for-profit benefit corporation shall be managed in a manner that 
considers the best interests of those materially affected by the corporation’s 
conduct, including the pecuniary interests of shareholders, and the public 
benefit or public benefits identified in its charter. 

(e) The charter of a for-profit benefit corporation shall: 

(1) Notwithstanding § 48-12-102(b)(2)(A), include a statement regarding 
the purpose or purposes for which the corporation is organized including one 
(1) or more public benefits to be pursued by the corporation; and 

(2) State within its heading that it is a for-profit benefit corporation. 


History. 
Acts 2015, ch. 497, § 1. 


48-28-105. Conspicuous notice of status of corporation as for-profit 
benefit corporation. 


(a) Any stock certificate issued by a for-profit benefit corporation shall 
conspicuously note that the corporation is a for-profit benefit corporation 
subject to this chapter. 

(b) Any notice sent by a for-profit benefit corporation pursuant to § 48-11- 
202, shall conspicuously state that the corporation is a for-profit benefit 
corporation subject to this chapter. 


History. 
Acts 2015, ch. 497, § 1. 


48-28-106. Duties of director. 


(a) In discharging the duties of the position of director of a for-profit benefit 
corporation, a director shall consider the effects of any contemplated, proposed, 
or actual transaction or other conduct on the interests of those materially 
affected by the corporation’s conduct, including the pecuniary interests of 
shareholders, and the public benefit or public benefits identified in its charter 
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and shall not give regular, presumptive, or permanent priority to the interests 
of any individual constituency or limited group of constituencies materially 
affected by the corporation’s conduct, including the pecuniary interests of 
shareholders. 

(b) A director of a for-profit benefit corporation shall not, by virtue of the 
public benefit provisions authorized by § 48-28-104(d), have any duty to any 
person on account of any interest of such person in the public benefit or public 
benefits identified in the charter. A director who performs the duties of a 
director stated in subsection (a) is not liable by reason of being or having been 
a director of a for-profit benefit corporation under § 48-18-301. 

(c) The charter of a for-profit benefit corporation may include a provision 
that any disinterested failure to satisfy this section shall not, for the purposes 
of §§ 48-18-301 and 48-18-302 or §§ 48-18-501 — 48-18-509, constitute an act 
or omission not in good faith, or a breach of the duty of loyalty. 


History. Law Reviews. 
Acts 2015, ch. 497, § 1. To “B” or not to “B”: Duties of Directors and 
Rights of Stakeholders in Benefit Corporations, 


Compiler's Notes. 70 Vand. L. Rev. En Banc 87 (2017). 


Section 48-18-303, previously referred to in 
this section, was repealed by Acts 2012, ch. 
1051, § 30, effective January 1, 2013. 


48-28-107. Notice of meetings — Annual benefit reports — Use of 
third-party standard or certification addressing promo- 
tion of public benefit or benefits. 


(a) A for-profit benefit corporation shall include in every notice of a meeting 
of shareholders a statement to the effect that it is a for-profit benefit 
corporation subject to this chapter. 

(b) No later than four (4) months after the close of a for-profit benefit 
corporation’s fiscal year, the for-profit benefit corporation shall deliver to its 
shareholders an annual benefit report covering the immediately preceding 
fiscal year. The annual benefit report shall state the name of the for-profit 
benefit corporation and contain, with regard to the period covered by the 
report, a narrative description of: 

(1) The ways in which the corporation pursued the public benefit or public 
benefits stated in its charter; 

(2) The extent to which that public benefit purpose or purposes were 
pursued and achieved; and 

(3) Any material circumstances that hindered efforts to pursue or achieve 
the public benefit or public benefits. 

(c) A for-profit benefit corporation is not required to have its annual benefit 
report audited, certified, or otherwise evaluated by a third party. 

(d) A for-profit benefit corporation shall post its annual benefit reports on 
the public portion of its website, if any; provided, the compensation paid to 
directors and financial or proprietary information may be omitted from the 
posted annual benefit reports. 

(e) If a for-profit benefit corporation does not have a website, the for-profit 
benefit corporation shall provide a copy of its most recent annual benefit 
report, without charge, to any person who requests a copy; provided, the 
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compensation paid to directors and financial or proprietary information may 
be omitted from the provided annual benefit reports. 

(f) The charter or bylaws of a for-profit benefit corporation may require that 
the corporation use a third-party standard in connection with or attain a 
periodic third-party certification addressing the corporation’s promotion of the 
public benefit or public benefits identified in the charter or the best interests of 
those materially affected by the corporation’s conduct. 


History. 
Acts 2015, ch. 497, § 1. 


48-28-108. Standing to maintain derivative suit. 


Shareholders of a for-profit benefit corporation owning individually or 
collectively, as of the date of instituting the derivative suit, at least two percent 
(2%) of the corporation’s outstanding shares or, in the case of a corporation 
with shares listed on a national securities exchange, the lesser of that 
percentage or shares having at least two million dollars ($2,000,000) in 
aggregate market value, may maintain a derivative lawsuit to enforce a 
director’s duties set forth in § 48-28-106(a). For purposes of this section, 
“aggregate market value” means the average of the high and low trading 
values multiplied by the number of shares issued and outstanding determined 
as of the last trading day immediately preceding the date of filing the 
derivative suit. 


History. 
Acts 2015, ch. 497, § 1. 


48-28-109. Applicability of chapter as to business corporations that 
are not for-profit benefit corporations. 


This chapter shall not affect a statute or other rule of law applicable to a 
domestic business corporation that is not a for-profit benefit corporation, 
except as provided in § 48-28-104. Specifically, no implication is made by, and 
no inference may be drawn from, the enactment of this chapter as to whether, 
in exercising their duties, the officers or directors of a domestic business 
corporation that is not a for-profit benefit corporation may consider the impact 
of the corporation’s transactions or other conduct on: 

(1) The interests of those materially affected by the corporation’s conduct, 
including the pecuniary interests of shareholders; or 
(2) Any public benefit or public benefits identified in its charter. 


History. 
Acts 2015, ch. 497, § 1. 
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Part 5. Private Foundations 


Private foundations. 


Part 6. Judicial Relief 


Judicial relief. 


Part 7. Attorney General and Reporter 


Attorney general and reporter. 


PART 1 


48-51-101. Short title. 


Chapters 51-68 of this title shall be known and may be cited as the 
“Tennessee Nonprofit Corporation Act.” 


254 


255 


History. 
Acts 1987, ch. 242, § 1.01. 


Cross-References. 

Acts of incorporation left unrepealed, § 1-2- 
105. 

Application of nonprofit corporation law, title 
48, chs. 51-67, to corporations existing on Janu- 
ary 1, 1988, § 48-68-101. 

Business corporations, general provisions, 
title 48, ch. 11. 

Chancery jurisdiction of controversies, § 16- 
11-105. 

Charitable fundraisers — Immunity from 
suit, § 29-34-204. 

Corporations created by general law, Tenn 
Const., art. XI, § 8. 

Elective technical prep high school curricu- 
lum credits in association with nonprofit orga- 
nizations, § 49-6-1207. 

Fraternal and patriotic organizations, title 
48, ch. 102. 

Nonprofit boards, immunity of members, 
§ 48-58-601. 


GENERAL PROVISIONS 


48-51-103 


Ownership and conveyance of land by reli- 
gious societies, title 66, ch. 2, part 2. 

Sales and leases by municipalities to and 
from nonprofit corporations, title 12, ch. 2, part 
3. 

Solicitation of charitable funds, title 48, ch. 
101, part 5. 


Textbooks. 

Tennessee Forms (Robinson, Ramsey and 
Harwell), Nos. 5-1503, 5-1603. 

Tennessee Jurisprudence, 7 Tenn. Juris., 
Corporations, §§ 2, 79, 81, 96; 21 Tenn. Juris., 
Religious Societies, § 2. 


Law Reviews. 

Conversions of Nonprofit Hospitals to For- 
Profit Status: The Tennessee Experience, 28 U. 
Mem. L. Rev. 1077 (1998). 

To Pay or Not to Pay: A Primer on the Federal 
Unrelated Business Income Tax (UBIT) for 
Non-tax Lawyers (Sean P. Scally), 37 Tenn. B.J. 
12 (2001). 


NOTES TO DECISIONS 


1. Applicability. 

Suit seeking to compel a condominium asso- 
ciation to produce the ballots of a board of 
directors election was properly dismissed be- 
cause written election ballots were not included 
in the documents available to condominium 
unit owners on demand under T.C.A. § 66-27- 
417; the election of the association’s board of 
directors was governed by the by-laws, which 


stated specifically that they were to comply 
with the requirements of T.C.A. § 66-27-101 et 
seq., and, thus, the Tennessee Nonprofit Corpo- 
ration Act did not apply. The term “minutes” in 
T.C.A. § 66-27-503(5) did not include the asso- 
ciation’s written election ballots. Sigel v. Mon- 
arch Condo. Ass’n, — S.W.3d —, 2012 Tenn. 
App. LEXIS 444 (Tenn. Ct. App. June 29, 2012). 


48-51-102. Reservation of power to amend or repeal. 


The general assembly has the power to amend or repeal all or part of 
chapters 51-68 of this title at any time, and all domestic and foreign 
corporations subject to chapters 51-68 of this title shall be governed by the 


amendment or repeal. 


History. 
Acts 1987, ch. 242, § 1.02. 


48-51-103. Eminent domain. 


Chapters 51-68 of this title do not repeal or affect the right or power of 
eminent domain under other existing laws, and any corporation which shall 
have the power of eminent domain under existing laws shall have the power to 
the same extent and in the same manner as if organized under chapters 51-68 
of this title, and all statutes of this state granting the power of eminent domain 
and making compensation shall remain in force and effect and applicable to 
the appropriate existing corporations and to the appropriate corporations 
organized under chapters 51-68 of this title. 
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History. 
Acts 1987, ch. 242, § 1.08. 


Textbooks. 
Tennessee Jurisprudence, 7 Tenn. Juris., 
Corporations, §§ 2, 3. 


48-51-104. Applicability. 


Chapters 51-68 of this title shall apply to every nonprofit corporation now 
existing or hereafter formed; provided, that if there are other specific statutory 
provisions which govern the formation of, impose restrictions or requirements 
on, confer special powers, privileges or authorities on, or fix special procedures 
or methods for, special categories of corporations, then to the extent such 
provisions are inconsistent with or different from chapters 51-68 of this title, 
such provisions shall prevail. 


History. Domestic nonprofit water cooperative merg- 
Acts 1987, ch. 242, § 1.04. ing with or transferring assets to municipality, 
a he OAG 06-176, 2006 Tenn. AG LEXIS 196 
Attorney General Opinions. (12/19/06) 
Merger of telephone cooperative and for- ; 
profit Tennessee corporation, OAG 99-070, 
1999 Tenn. AG LEXIS 70 (3/22/99). 
PART 2 
DEFINITIONS 


48-51-201. Definitions for chapters 51 through 68. 


As used in chapters 51-68 of this title, unless the context otherwise requires: 

(1) “Approved by (or approval by) the members” means approved or 
ratified by affirmative votes that exceed the number of negative votes 
represented and voting at a duly held meeting at which a quorum is present 
or by a written ballot or written consent in conformity with chapters 51-68 
of this title or by the affirmative vote, written ballot or written consent of 
such greater proportions, including the votes of all the members of any class, 
unit or grouping as may be provided in the charter, bylaws or chapters 51-68 
of this title for any specified member action; 

(2) “Board” or “board of directors” means the governing board of a 
corporation, whether denominated the board of directors or otherwise, 
except that no person or group of persons is the board of directors because of 
powers delegated to that person or group pursuant to § 48-58-101; 

(3) “Bylaws” means the code or codes of rules (other than the charter) 
adopted pursuant to chapters 51-68 of this title for the regulation or 
management of the affairs of the corporation irrespective of the name or 
names by which such rules are designated; 

(4) “Charitable purpose” means a purpose that: 

(A) Would make a corporation operated exclusively for that purpose 
eligible to be exempt from taxation under Section 501(c)(3) of the Internal 
Revenue Code; | 

(B) Is for the public benefit; or 

(C) Is considered charitable under law in this state other than in 
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chapters 51-68 of this title; 

(5) “Charter” includes amended and restated charters and articles of 
merger; 

(6) “Class” refers to a group of memberships which have the same rights 
with respect to voting, dissolution, redemption and transfer. For the purpose 
of this section, rights shall be considered the same if they are determined by 
a formula applied uniformly; 

(7) “Confirmation of good standing” means confirmation by the commis- 
sioner of revenue issued through electronic communication to the secretary 
of state or a certificate of tax clearance that at the time such confirmation is 
issued a domestic or foreign corporation is current on all taxes and penalties 
to the satisfaction of the commissioner; 

(8) “Conspicuous” means so written that a reasonable person against 
whom the writing is to operate should have noticed it. For example, printing 
in italics or boldface or contrasting color, or typing in capitals or underlined 
is “conspicuous”; 

(9) “Corporation” or “domestic corporation” means a public benefit or 
mutual benefit corporation which is not a foreign corporation, incorporated 
under or subject to chapters 51-68 of this title; 

(10) “Delegates” means those persons elected or appointed to vote in a 
representative assembly for the election of a director or directors or on other 
matters; 

(11) “Deliver” or “delivery” means any method of delivery used in conven- 
tional commercial practice, including delivery by hand, mail, commercial 
delivery, or electronic transmission, except that delivery to the attorney 
general and reporter means actual receipt by the attorney general; 

(12) “Directors” means natural persons, designated in the charter or 
bylaws or elected or appointed by the incorporators, and their successors and 
natural persons elected or appointed to act as members of the board, 
irrespective of the names or titles by which such persons are described; 

(13) “Distribution” means the direct or indirect transfer of assets or any 
part of the income or profit of a corporation, to its members, directors or 
officers. “Distribution” does not include: 

(A) The payment of compensation in a reasonable amount and the 
reimbursement of reasonable expenses to its members, directors, or 
officers for services rendered; 

(B) Conferring benefits on its members in conformity with its purposes; 

(C) Repayment of debt obligations in the normal and ordinary course of 
conducting activities; 

(D) The incurrence of indebtedness, whether directly or indirectly, 
including through a guaranty, for or on behalf of a member, director or 
officer; 

(E) Asale on credit in the ordinary course of business or a life insurance 
policy loan; or 

(F) Any item in § 48-58-303(c); 

(14) “Document” means: 

(A) Any tangible medium on which information is inscribed, and 
includes any writing or written instrument; or 
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(B) An electronic record; 

(15) “Effective date of notice,” has the same meaning as provided in 
§ 48-51-202; 

(16) “Electronic” means relating to technology having electrical, digital, 
magnetic, wireless, optical, electromagnetic, or similar capabilities; 

(17) “Electronic record” means information that is stored in an electronic 
or other medium and is retrievable in paper form through an automated 
process used in conventional commercial practice, unless otherwise autho- 
rized in accordance with § 48-51-202; 

(18) “Electronic transmission” or “electronically transmitted” means any 
form or process of communication not directly involving physical transfer of 
paper or another tangible medium that is: 

(A) Suitable for the retention, retrieval, and reproduction of informa- 
tion by the recipient; and 

(B) Is retrievable in paper form by the recipient through an automated 
process used in conventional commercial practice, unless otherwise autho- 

rized in accordance with § 48-51-202(/); 

(19) “Emergency” exists when a quorum of the corporation’s directors 
cannot readily be assembled because of some catastrophic event; 

(20) “Employee” includes an officer but not a director. A director may 
accept duties that make the director also an employee; 

(21) “Entity” includes domestic and foreign business corporation; domes- 
tic and foreign nonprofit corporation; estate; trust; business trust, partner- 
ship, and two (2) or more persons having a joint or common economic 
interest; domestic and foreign unincorporated entity; and this state, United 
States and foreign government; 

(22) “Foreign corporation” means a nonprofit corporation incorporated 
under a law other than the law of this state, which would be a nonprofit 
corporation if formed under the laws of this state; 

(23) “Governmental subdivision” includes authority, county, district and 
municipality; 

(24) “Includes” denotes a partial definition; 

(25) “Individual” includes the estate of an incompetent or deceased 
individual; 

(26) “Interest” means either or both of the following rights under the 
organic law of an unincorporated entity: 

(A) The right to receive distributions from the entity either in the 
ordinary course or upon liquidation; or 

(B) The right to receive notice or vote on issues involving its internal 
affairs, other than as an agent, assignee, proxy, or person responsible for 
managing its business and affairs; 

(27) “Interest holder” means a person who holds of record an interest; 

(28) “Means” denotes an exhaustive definition; 

(29)(A) “Member” means, without regard to what a person is called in the 

charter or bylaws, any person who on more than one (1) occasion, pursuant 

to a provision of a corporation’s charter or bylaws, has the right to vote for 
the election or appointment of a director or directors; 
(B) A person is not a member by virtue of any of the following: 
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(i) Any rights such person has as a delegate; 

(ii) Any rights such person has to designate a director or directors; 

(iii) Any rights such person has to appoint a director or directors of a 
public benefit corporation; or 

(iv) Any rights such person has as a director; 

(30) “Membership” means the rights and obligations a member has 
pursuant to a corporation’s charter, bylaws and chapters 51-68 of this title; 

(31) “Month” means the time from any day of any month to the corre- 
sponding day of the succeeding month, if any, and if none, the last day of the 
succeeding month; 

(32) “Mutual benefit corporation” means a domestic corporation which 
becomes by operation of law a mutual benefit corporation pursuant to 
§ 48-68-104 or is formed as a mutual benefit corporation pursuant to 
chapter 52 of this title; 

(33) “Notice,” has the same meaning as provided in § 48-51-202; 

(34) “Organic document” means a public organic document or a private 
organic document; 

(35) “Organic law” means the statute governing the internal affairs of a 
domestic or foreign business or nonprofit corporation or unincorporated 
entity; _ 

(36) “Person” includes individual and entity; 

(37) “Principal office” means the office (in or out of this state) so desig- 
nated in the charter or certificate of authority where the principal executive 
offices of a domestic or foreign corporation are located; 

(38) “Private organic document” means any document, other than the 
public organic document, if any, that determines the internal governance of 
an unincorporated entity; where a private organic document has been 
amended or restated, “private organic document” means the private organic 
document as last amended or restated; 

(39) “Proceeding” includes civil suit and criminal, administrative, and 
investigatory action; 

(40) “Public benefit corporation” means a domestic corporation which 
becomes by operation of law a public benefit corporation pursuant to 
§ 48-68-104 or is formed as a public benefit corporation pursuant to chapter 
52 of this title; 

(41) “Public organic document” means the document, if any, that is filed of 
public record to create an unincorporated entity; where a public organic 
document has been amended or restated, “public organic document” means 
the public organic document as last amended or restated; 

(42) “Record date” means the date established under chapter 56 or 57 of 
this title on which a corporation determines the identity of its members for 
purposes of chapters 51-68 of this title; 

(43) “Religious corporation” means a public benefit or mutual benefit 
corporation organized and operating primarily or exclusively for religious 
purposes; 

(44) “Share” means the unit into which the proprietary interests in a 
corporation are divided; ; 

(45) “Sign” or “signature” means, with present intent to authenticate or 
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adopt a document: e 
(A) To execute or adopt a tangible symbol to a document, and includes 
any manual, facsimile, or conformed signature; or 
(B) To attach to or logically associate with an electronic transmission an 
electronic sound, symbol, or process, and includes an electronic signature 
in an electronic transmission; 

(46) “State,” when referring to a part of the United States, includes a state 
and commonwealth (and their agencies and governmental subdivisions) and 
a territory and insular possession (and their agencies and governmental 
subdivisions) of the United States; 

(47) “Tax clearance for termination or withdrawal” means confirmation by 
the commissioner of revenue issued through electronic communication to the 
secretary of state or a certificate of tax clearance that a domestic or foreign 
corporation has filed all applicable reports, including, but not limited to, a 
final report, and has paid all fees, penalties and taxes as required by the 
revenue laws of this state; 

(48) “Unincorporated entity” means an organization or artificial legal 
person that either has a separate legal existence or has the power to acquire 
an estate in real property in its own name and that is not any of the 
following: a domestic or foreign business or nonprofit corporation, an estate, 
a trust, a state, the United States, or a foreign government; “unincorporated 
entity” includes a general partnership, limited liability company, limited 
partnership, business trust, joint stock association, and unincorporated 
nonprofit association; 

(49) “United States” includes district, authority, bureau, commission, 
department and any other agency of the United States; and 

(50) “Voting power” means the total number of votes entitled to be cast for 
the election of directors at the time the determination of voting power is 
made, excluding a vote which is contingent upon the happening of a 
condition or event that has not occurred at the time. When a class is entitled 
to vote as a class for directors, the determination of voting power of the class 
shall be based on the percentage of the number of directors the class is 
entitled to elect out of the total number of authorized directors. 


History. and community services cooperatives, § 65-25- 
Acts 1987, ch. 242, § 1.20; 2010, ch. 741, 125. 


§ 18; 2014, ch. 899, §§ 1-7; 2015, ch. 60, § 6. 
Textbooks. 


Cross-References. ig Tennessee Jurisprudence, 7 Tenn. Juris., 
Qualified applicability of Tennessee Non- (Corporations, § 97. 
profit Corporation Act to certain rural electric 


48-51-202. Notice. 


(a) Notice under chapters 51-68 of this title shall be in writing unless oral 
notice is reasonable in circumstances and not prohibited by the charter or 
bylaws, and written notice is not expressly required by chapters 51-68 of this 
title. Unless otherwise agreed to between sender and the recipient, words in a 
notice or other communication under chapters 51-68 of this title shall be in 
English. 

(b) A notice or other communication may be given or sent by any method of 
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delivery, except that electronic transmissions shall be in accordance with this 
section. If these methods of delivery are impracticable, a notice or other 
communication may be communicated by a newspaper of general circulation in 
the area where published, or by radio, television, or other form of public 
broadcast communication. 

(c) Notice in the form of a document by a corporation having members is 
effective: 

(1) Upon deposit in the United States mail or with a commercial delivery 
service, if the postage or delivery charge is paid and the notice is correctly 
addressed to the member’s address shown in the corporation’s current record 
of the member; or 

(2) When given, if the notice is delivered in any other manner that the 
member has authorized. 

(d) A written notice or report delivered as part of a newsletter, magazine or 
other publication regularly sent to members shall constitute a written notice or 
report if addressed or delivered to the member’s address shown in the 
corporation’s current record of members, or in the case of members who are 
residents of the same household and who have the same address in the 
corporation’s current record of members, if addressed or delivered to one (1) of 
such members, at the address appearing on the current list of members. 

(e) Notice or other communication to a domestic or foreign corporation 
(authorized to transact business in this state) may be delivered to its 
registered agent at its registered office or to the secretary of the corporation at 
its principal office shown in its most recent annual report (or to a designated 
mailing address such as a post office box if the United States Postal Service 
does not deliver to the corporation’s principal office) or, in the case of a foreign 
corporation that has not yet delivered an annual report, in its application for 
a certificate of authority. 

(f) Notice or other communications may be delivered by electronic transmis- 
sion if consented to by the recipient or if authorized by subsection (/). 

(g)(1) Any consent under subsection (f) may be revoked by the person who 

consented by written or electronic notice to the person to whom the consent 

was delivered. Any such consent is deemed revoked if: 

(A) The corporation is unable to deliver two (2) consecutive electronic 
transmissions given by the corporation in accordance with the consent; 
and 

(B) Such inability becomes known to the secretary or an assistant 
secretary of the corporation or to the transfer agent, or other person 
responsible for the giving of notice or other communication. 

(2) The inadvertent failure to treat such inability as a revocation shall not 
invalidate any meeting or other action. 

(h) Unless otherwise agreed between the sender and the recipient, an 
electronic transmission is received when: 

(1) It enters an information processing system that the recipient has 
designated or uses for the purposes of receiving electronic transmissions or 
information of the type sent, and from which the recipient is able to retrieve 
the electronic transmission; and 

(2) It is in a form capable of being processed by that system. 
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(i) Receipt of an electronic acknowledgement from an information process- 
ing system described in subdivision (h)(1) establishes that an electronic 
transmission was received but, by itself, does not establish that the content 
sent corresponds to the content received. 

(j) An electronic transmission is received under this section even if no 
individual is aware of its receipt. : 

(k) Notice or other communication, if in a comprehensible form or manner, 
is effective at the earliest of the following: 

(1) If in a physical form, the earliest of when it is actually received, or 
when it is left at: " 

(A) A member’s address shown on the corporation’s record of members 
maintained by the corporation under § 48-66-101(c); 

(B) A director’s residence or usual place of business; or 

(C) The corporation’s principal place of business; 

(2) If mailed first class postage prepaid and correctly addressed to a 
member, upon deposit in the United States mail; 

(3) If mailed by United States mail postage prepaid and correctly ad- 
dressed to a recipient other than a member, the earliest of when it is actually 
received; or 

(A) If sent by registered or certified mail, return receipt requested, the 
date shown on the return receipt signed by or on behalf of the addressee; 
or 

(B) Five (5) days after it is deposited in the United States mail; 

(4) If an electronic transmission, when it is received as provided in 
subsection (h); or 

(5) If oral, when communicated, if communicated in a comprehensible 
manner. 

(l) A notice or other communication may be in the form of an electronic 
transmission that cannot be directly reproduced in paper form by the recipient 
through an automated process used in conventional commercial practice only 
if: 

(1) The electronic transmission is otherwise retrievable in perceivable 
form; and 

(2) The sender and the recipient have consented in writing to the use of 
such form of electronic transmission. 

(m) If chapters 51-68 of this title prescribe requirements for notices or other 
communications in particular circumstances, those requirements govern. If 
the charter or bylaws prescribe requirements for notices or other communica- 
tions, not inconsistent with this section or other provisions of chapters 51-68 of 
this title, those requirements govern. The charter or bylaws may authorize or 
require delivery of notices of meetings of directors by electronic transmission. 


History. 
Acts 1987, ch. 242, § 1.21; 2014, ch. 899, § 8. 


Cross-References. 

Certified mail in lieu of registered mail, § 1- 
3-111. 
English deemed official and legal language, 
§ 4-1-404. 

Qualified applicability of Tennessee Non- 


profit Corporation Act to certain rural electric 
and community services cooperatives, § 65-25- 
125: 


Textbooks. 

Tennessee Forms (Robinson, Ramsey and 
Harwell), Nos. 5-2005, 5-2006, 5-2105, 5-2106, 
5-2201, 5-2202, 5-2302, 5-2303, 5-2506, 5-2602. 
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PART 3 
FILING DOCUMENTS 


48-51-301. Filing requirements. 


(a) A document must satisfy the requirements of this section, and of any 
other section that adds to or varies these requirements, to be entitled to filing 
by the secretary of state. 

(b) Chapters 51-68 of this title must require or permit filing the document in 
the office of the secretary of state. 

(c) The document must contain the information required by chapters 51-68 
of this title. It may contain other information as well. 

(d) The document must be typewritten or printed in ink in a clear and 
legible fashion on one (1) side of letter size paper. 

(e) The document must be in the English language. A corporate name need 
not be in English if written in English letters or Arabic or Roman numerals, 
and the certificate of existence required of foreign corporations need not be in 
English if accompanied by a reasonably authenticated English translation. 

(f) The document must be executed: 

(1) By the chair of the board of directors of a domestic or foreign 
corporation, by its president, or by another of its authorized officers; 

(2) If directors have not been selected or the corporation has not been 
formed, by an incorporator; or 

(3) If the corporation is in the hands of a receiver, trustee or other 
court-appointed fiduciary, by that fiduciary. 

(g) The person executing the document shall sign it and state beneath or 
opposite such person’s signature such person’s name and the capacity in which 
such person signs. The document may, but need not, contain: 

(1) The corporate seal; 

(2) An attestation by the secretary or an assistant secretary; 

(3) An acknowledgement, verification, or proof; or 

(4) The date the document is signed, except that such date shall be 
required for the annual report for the secretary of state. 

(h) If the secretary of state has prescribed a mandatory form for the 
document under § 48-51-302, the document must be in or on the prescribed 
form. 

(i) The document must be delivered to the office of the secretary of state for 
filing and must be accompanied by the correct filing fee, and any corporate tax, 
license fee, interest or penalty required by chapters 51-68 of this title. 

(j) Whenever this title permits any of the terms of a plan or a filed document 
to be dependent on facts objectively ascertainable outside the plan or filed 
document, the following apply: 

(1) The manner in which the facts will operate upon the terms of the plan 
or filed document shall be set forth in the plan or filed document; 
(2) The facts may include, but are not limited to: 
(A) Any of the following that is available in a nationally recognized 
news or information medium either in print or electronically: statistical or 
market indices, market prices of any security or group of securities, 
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interest rates, currency exchange rates, or similar economic or financial 
data; 
(B) A determination or action by any person or body, including the 
corporation or any other party to a plan or filed document; or 
(C) The terms of, or actions taken under, an agreement to which the 
corporation is a party, or any other agreement or document; 
(3) As used in this subsection (j): 
(A) “Filed document” means a document filed with the secretary of state 
under any provision of chapters 51-68 of this title, except chapter 65 or 
§ 48-66-2038; and 
(B) “Plan” means a plan of domestication, for-profit conversion, entity 
conversion, merger, or membership exchange; 
(4) None of the following provisions of a plan or filed document shall be 
made dependent on facts outside the plan or filed document: 
(A) The name and address of any person required in a filed document; 
(B) The registered office of any entity required in a filed document; 
(C) The registered agent of any entity required in a filed document; 
(D) The number of authorized shares and designation of each class or 
series of shares or the number of authorized memberships and designation 
of each class or series of memberships; 
(E) The effective date of a filed document; and 
(F) Any required statement in a filed document of the date on which the 
underlying transaction was approved or the manner in which that 
approval was given; and 
(5) If a provision of a filed document is made dependent on a fact 
ascertainable outside of the filed document, and that fact is not ascertainable 
by reference to a source described in subdivision (j)(2)(A) or a document that 
is a matter of public record, or the affected shareholders have not received 
notice of the fact from the corporation, then the corporation shall file with 
the secretary of state articles of amendment setting forth the fact promptly 
after the time when the fact referred to is first ascertainable or thereafter 
changes. Articles of amendment under this subdivision (j)(5) are deemed to 
be authorized by the authorization of the original filed document or plan to 
which they relate and may be filed by the corporation without further action 
by the board of directors or the shareholders. 

(k) The secretary of state has the power to promulgate appropriate rules 
and regulations establishing acceptable methods for execution of any docu- 
ment to be filed with the secretary of state. 

(1) All documents submitted to the secretary of state for filing should contain 
a statement which makes it clear that they are being filed pursuant to chapters 
51-68 of this title. 

(m) The secretary of state has the power to establish procedures for the 
filing of documents with the secretary of state by means of electronic trans- 
mission. 

(n) Notwithstanding any other law to the contrary, whenever this title 
requires that an application or other document submitted to the secretary of 
state for filing be accompanied by a confirmation of good standing, tax 
clearance for termination or withdrawal, or other similar communication of 
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taxpayer status by the commissioner of revenue, then such requirement shall 
be met, and a paper certificate need not accompany the application or other 
document, if the commissioner provides to the secretary of state electronic 
verification of the required information. Upon request of the person seeking 
certificate information, the commissioner shall provide to the secretary of state 
electronic verification in lieu of a paper certificate. 


History. Textbooks. 
Acts 1987, ch. 242, § 1.30; 1989, ch. 445, § 1; Tennessee Forms (Robinson, Ramsey and 
1991, ch. 188, § 1; 1999, ch. 80, § 2; 2010, ch. Harwell), No. 5-1401. 


741, § 14; 2014, ch. 899, § 9. Tennessee Jurisprudence, 7 Tenn. Juris., 


Cross-References. Corporations, § 8. 


Filing requirements, §§ 48-11-301 and 48- 
247-101. 


48-51-302. Forms. 


(a)(1) The secretary of state may prescribe and shall furnish on request 
forms for: 
(A) An application for a certificate of existence; 
(B) A foreign corporation’s application for a certificate of authority to 
transact business in this state; 
(C) A foreign corporation’s application for a certificate of withdrawal; 
and 
(D) The annual report. 
(2) If the secretary of state so requires, use of these forms is mandatory. 
(b) The secretary of state may prescribe and shall furnish upon request 
forms for other documents required or permitted to be filed by chapters 51-68 
of this title. If the secretary of state has prescribed a mandatory form for the 
document, the document must be in or on the prescribed form or a conformed 
copy thereof. 


History. 
Acts 1987, ch. 242, § 1.31; 2014, ch. 899, 
§ 10. 


48-51-303. Filing, service, and copying fees. 


(a) The secretary of state shall collect the following fees when the docu- 
ments described in this subsection (a) are delivered to the secretary of state for 


filing: 

. Document Fee 
(1) Charter (including designation of initial registered office 

Audiarent) ok BON, POA 2O'E Caos MS ver Selah, 3 $100.00 
(2) Application for use of indistinguishable name ..................... 20.00 
(3) Application for reserved naMe€ ................ cee ee ee eee eee eee eeeeee 20.00 
(4) Notice of transfer or cancellation of reserved name ............... 20.00 
(5) Application for registered name .............. eee cece eee ee eee e cece ee 20.00 
(6) Application for renewal of registered name ...................8..06. 20.00 
(7) Application for or change, cancellation, or renewal of 

ASSUMIEU HEM 7s. FO, AP RIION BOR, EAR a 20.00 


(8) Corporation’s statement of change of registered agent 
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or registered. office, OF Ot wsije scons. d ausidviiesiesi eas sve de et ok eoele. ors Bala epee 20.00 
(9) Agent’s statement of change of registered office ..................... 5.00 
"per 
corporation 
but not less 
than 20.00 
(10) Agent’s statement of resignation ............... cece eee e cee e eee eeee 20.00 
(11)),Charter amendment ?7- 28 fae, peat hac ah ee eerahare 20.00 
(12) Restatement, of, charter, oss a. 2. .4 to edeh sack «agp len tees ee CE 20.00 
(13) Amended and restated charter ...............cccccceeeeccceeeeeeeees 20.00 
(14) Articles of entity CONVEYSION ............. ccc cece eee eceeeceeeeneeeees 100.00 
(15). Articles. of charter surrender 0): 8d NGA Ee. INP, B 20.00 
(16) Statement of abandonment of merger, conversion, or 
membership exchange. iv: data destinies inland. ds ar Pei ers ....20.00 
(17) Articles of merger or membership exchange ..................+0+ 100.00 
(18) Articles of dissolution and termination by incorporators 
or GITECtOLS.« juvdelvorend undoes as wires wae Re eames On Ue ee 20.00 
(19) ;Articles. of dissolution’ isa Val NIRS PAO PR 20.00 
(20) Articles of revocation of dissolution .............. 0... ccc ceeeceeeeees 20.00 
(21) Articles of termination of corporate existence .................... 20.00 
(22) Certificate of administrative dissolution ..................00eeeee: No fee 
(23) Application for reinstatement following administrative 
dissolution !).4 ivaysa asian. weed are ae eR Tee Be Ae 70.00 
(24) Certificate of reinstatement .............. cece cece ceee cee eeeeeeees No fee 
(25) Articles of termination following administrative dissolution or revo- 
cation yes te el a ee aD ee | LT Ae 100.00 
(26) Certificate of judicial dissolution ............... 0. cece cece cee eee e ee No fee 
(27) Application for certificate of authority (including 
designation of initial registered office and agent) ...................0085 600.00 
(28) Application for amended certificate of authority ................. 20.00 
(29) Application for certificate of withdrawal .................... 0000s 20.00 


(30) Certificate of revocation of authority to transact business ....No fee 
(31) Application for reinstatement following administrative 


revocation. adlies 1h) 6: ay RRR RWI ARG ea ce Ae. 70.00 
(32) Application for certificate of withdrawal following 

administrative revocation... Jai: iwi tite. se. ST eaveuilions etal tae ate ee 100.00 
(33), Annyal report). (cast i. pee Bib sol: Fok eee Be ee 20.00 
(34) Articles:ofi correctioni¢as.) Bi itate |)... f0.0 se ees ce ae 20.00 
(35) Application for certificate of existence or authorization ......... 20.00 
(36) Any other document required or permitted to be filed | 

byzchapters}61-68: of this, titles a astiunaet sedbynt hae nce Op intel ee 20.00 


(b) The secretary of state shall collect a fee of twenty dollars ($20.00) each 
time process is served on the secretary of state under chapters 51-68 of this 
title. The party to a proceeding causing service of process is entitled to recover 
this fee as costs if such party prevails in the proceeding. 

(c) The secretary of state shall collect a fee of twenty dollars ($20.00) for 
copying all filed documents relating to a domestic or foreign corporation. All 
such copies will be certified or validated by the secretary of state. 
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(d) In addition to the other filing requirements of chapters 51-68 of this title, 
a copy of all documents specified in subdivisions (a)(1), (11), (12), (17), (19)-(21) 
shall also be filed in the office of the register of deeds in the county wherein a 
corporation has its principal office, if such principal office is in Tennessee, and 
in the case of a merger, in the county in which the new or surviving corporation 
shall have its principal office, if such principal office is in Tennessee. The 
register of deeds may charge five dollars ($5.00) plus fifty cents (50¢) per page 
in excess of five (5) pages for such filing. 


History. 

Acts 1987, ch. 242, § 1.382; 1989, ch. 445, 
§§ 2, 27; 1991, ch. 188, § 6; 1998, ch. 784, § 2; 
1998, ch. 890, § 2; 2000, ch. 568, § 2; 2014, ch. 
899, §§ 11, 12. 


Register’s fee for recording instruments, § 8- 
21-1001. 


Textbooks. 
Tennessee Forms (Robinson, Ramsey and 


Harwell), No. 5-1401. 
Cross-References. 


Business corporations, fees for filing with 
secretary of state, § 48-11-3038. 


48-51-304. Effective time and date of document. 


(a) Except as provided in subsection (b) and § 48-51-305(c), a document 
accepted for filing is effective: 

(1) At the time of filing on the date it is filed by the secretary of state, as 
evidenced by the secretary of state’s date and time endorsement on the 
original document; or 

(2) At the time specified in the document as its effective time on the date 
it is filed. 

(b) A document may specify a delayed effective time and date and, if it does 
so, the document becomes effective at the time and date specified. If a delayed 
effective date but no time is specified, the document is effective at the close of 
business on that date. A delayed effective date for a document may not be later 
than the ninetieth day after the date it is filed by the secretary of state. 
Notwithstanding the foregoing, documents specified in § 48-51-303(a)(3)-(7), 
(16), (20), (21), (25), (31), (33), (84), may not specify a delayed effective time and 
date. 

(c) The secretary of state shall not file any charter or application for a 
certificate of authority unless that document designates the registered agent 
and registered office of such domestic or foreign corporation in accordance with 
chapters 55 and 65 of this title. The secretary of state shall not file any other 
document under chapters 51-68 of this title if at the time of filing the domestic 
or foreign corporation does not have a registered agent or registered office 
designated at such time, unless at the time such document is received for filing 
the secretary of state also receives for filing a statement designating such 
registered agent or registered office, or both. 


Textbooks. 
Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 5-1701. 


History. 
Acts 1987, ch. 242, § 1.33; 1991, ch. 188, 
§ 13; 2014, ch. 899, § 13. 


48-51-305. Correcting filed document. 


(a) A domestic or foreign corporation may correct a document filed by the 
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secretary of state if the document: 
(1) Contains an incorrect statement; or 
(2) Was defectively executed, attested, sealed, verified, or acknowledged. 
(b) A document is corrected by: 

(1) Preparing articles of correction that: 

(A) Describe the document (including its filing date) or attach a copy of 
it to the articles; 

(B) Specify the incorrect statement and the reason it is incorrect or the 
manner in which the execution was defective; and 

(C) Correct the incorrect statement or defective execution; and 
(2) Delivering the articles to the secretary of state for filing. 

(c) Articles of correction are effective on the effective time and date of the 
document they correct except as to persons relying on the uncorrected 
document and adversely affected by the correction. As to those persons, articles 
of correction are effective when filed. 


+ 


History. 
Acts 1987, ch. 242, § 1.34. 


Textbooks. 
Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 5-2001. 


48-51-306. Filing duty of secretary of state. 


(a) If a document delivered to the office of the secretary of state for filing 
satisfies the requirements of § 48-51-301, the secretary of state shall file it. 

(b) The secretary of state files a document by stamping or otherwise 
endorsing “filed,” together with the secretary of state’s name and official title 
and the date and time of receipt, on such document. After filing a document, 
except for filings pursuant to §§ 48-55-1083, 48-65-109 and 48-66-2038, the 
secretary of state shall deliver the document, with the filing fee receipt (or 
acknowledgement of receipt if no fee is required) attached, to the domestic or 
foreign corporation or its representative in due course. A domestic or foreign 
corporation or its representative may present to the secretary of state an exact 
or conformed copy of the document presented for filing, together with such 
document and, in that event, the secretary of state shall stamp or otherwise 
endorse the exact or conformed copy “filed,” together with the secretary of 
state’s name and official title and the date and time of receipt, and immediately 
return the exact or conformed copy to the party filing the original of such 
document. 

(c) If the secretary of state refuses to file a document, the secretary of state 
shall return it to the domestic or foreign corporation or its representative 
within a reasonable time after the document was received for filing, together 
with a brief, written explanation of the reason for the secretary of state’s 
refusal. 

(d) The secretary of state’s duty to file documents under this section is 
ministerial. The secretary of state’s filing or refusing to file a document does 
not: 

(1) Affect the validity or invalidity of the document in whole or part; 
(2) Relate to the correctness or incorrectness of information contained in 
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the document; 
(3) Create a presumption that the document is valid or invalid or that 
information contained in the document is correct or incorrect; or 
(4) Establish that a document purporting to be an exact or conformed copy 
is in fact an exact or conformed copy. | 
(e) Any corporate document which meets the requirements of chapters 
51-68 of this title for filing and recording shall be received, filed and recorded 
by the appropriate office, notwithstanding any contrary requirements found in 
any other provision of the laws of this state. 


History. Cross-References. 
Acts 1987, ch. 242, § 1.35; 2014, ch. 899, Filing duty, §§ 48-11-306, 48-247-105. 
§§ 14, 15. : 


48-51-307. Appeal from secretary of state’s refusal to file document. 


(a) If the secretary of state refuses to file a document delivered to the 
secretary of state’s office for filing, the domestic or foreign corporation may 
appeal the refusal to the chancery court of Davidson County. The appeal is 
commenced by petitioning the court to compel filing the document and by 
attaching to the petition the document and the secretary of state’s explanation 
of the secretary of state’s refusal to file. 

(b) The court may summarily order the secretary of state to file the 
document or take other action the court considers appropriate. 

(c) The court’s final decision may be appealed as in other civil proceedings. 

(d) Any judicial review of the secretary of state’s refusal to file a document 
shall be conducted in accordance with the Uniform Administrative Procedures 
Act, compiled in title 4, chapter 5. 


History. 
Acts 1987, ch. 242, § 1.36. 


48-51-308. Evidentiary effect of copy of filed document. 


A certificate attached, or certification affixed, to a copy of a document filed by 
the secretary of state, bearing the secretary of state’s signature (which may be 
in facsimile) and the seal of this state, is conclusive evidence that the original 
document is on file with the secretary of state. 


History. 
Acts 1987, ch. 242, § 1.37. 


48-51-3009. Certificate of existence. 


(a) Any person may apply to the secretary of state to furnish a certificate of 
existence for a domestic corporation or a certificate of authorization for a 
foreign corporation authorized to transact business in this state. 

(b) A certificate of existence or authorization sets forth: 

(1) The domestic corporation’s corporate name or the foreign corporation’s 
corporate name used in this state; 
(2) That: 
(A) The domestic corporation is duly incorporated under the laws of this 
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state, the effective date of its incorporation, and the period of its duration 
if less than perpetual; or : 
(B) The foreign corporation is authorized to conduct affairs in this state; 
(3) That all fees, taxes and penalties owed to this state have been paid, if: 
(A) Payment is reflected in the records of the secretary of state or the 
department of revenue; and 
(B) Nonpayment allows: 
(i) Administrative dissolution of a domestic corporation; or 
(ii) Administrative revocation of the certificate of authority of a 
foreign corporation; 
(4) That its most recent annual report required by § 48-66-203 has been 
filed with the secretary of state; 
(5)(A) For a domestic corporation: 
(i) That articles of termination of existence have not been filed; ~ 
(ii) Whether or not articles of dissolution have been filed and remain 
effective; 
(iii) Whether or not a certificate of dissolution has been filed and 
remains effective; and 
(iv) That a decree of judicial dissolution has not been filed; 
(B) For a foreign corporation: 
Gi) That a certificate of withdrawal has not been filed; and 
(ii) Whether or not a certificate of revocation of certificate of authority 
has been filed and remains effective; 
(6) That the certificate of existence or authorization is effective as of the 
date of the issuance of the certificate; and 
(7) Other facts of record in the office of the secretary of state that may be 
requested by the applicant. 

(c) Subject to any qualification stated in the certificate, a certificate of 
existence or authorization issued by the secretary of state is effective as of the 
date on the certificate and may be relied upon as conclusive evidence that the 
domestic or foreign corporation is in existence or is authorized to transact 
business in this state and is in good standing. 


History. 
Acts 1987, ch. 242, § 1.38; 1991, ch. 188, 
§ 12; 2010, ch. 742, § 2; 2011, ch. 99, § 26. 


48-51-310. Penalty for signing false document. 


A person who signs a document, knowing it to be false in any material 
respect, with intent that the document be delivered to the secretary of state for 
filing, commits a Class A misdemeanor. 


History. provides that an offense designated a misde- 
Acts 1987, ch. 242, § 1.39; 1989, ch. 591, meanor without specification as to category is a 
§§ 1, 6. Class A misdemeanor. See also § 39-11-114. 


Code Commission Notes. The misdemeanor Cross-References. 
in this section has been designated as a Class A Forgery, false entries on books, penalty, § 39- 
misdemeanor by authority of § 40-35-111, which 14-114. 
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Penalty for Class A misdemeanor, § 40-35- 
The . 


PART 4 
SECRETARY OF STATE 


48-51-401. Powers. 


The secretary of state has the power reasonably necessary to perform the 
duties required of the secretary of state by chapters 51-68 of this title, 
including, without limitation, the power to promulgate necessary and appro- 
priate rules and regulations consistent with chapters 51-68 of this title, and 
the power to destroy any records in the secretary of state’s office concerning the 
domestic or foreign corporation ten (10) years after such corporation has 
dissolved, withdrawn from the state, or has had its certificate of authority 
revoked. 


History. 
Acts 1987, ch. 242, § 1.40. 


Cross-References. 
Monthly list of newly licensed corporations, 
§ 8-3-104. 


48-51-402. Deputies of secretary of state. 


An act of a duly authorized deputy of the secretary of state in the secretary 
of state’s behalf under chapters 51-68 of this title is the equivalent of the act 
of the secretary of state; provided, that the name of the secretary of state is 
signed by such deputy as deputy. 


History. 
Acts 1987, ch. 242, § 1.41. 


PART 5 
PRIVATE FOUNDATIONS 


48-51-501. Private foundations. 


(a)(1) Except when otherwise determined by a court of competent jurisdic- 
tion, a corporation which is a “private foundation,” as defined in § 509(a) of 
the Internal Revenue Code of 1986 (26 U.S.C. § 509(a)): 

(A) Shall distribute such amounts for each taxable year at such time 
and in such manner as not to subject the corporation to tax under § 4942 
of the Code (26 U.S.C. § 4942); 

(B) Shall not engage in any act of self-dealing as defined in § 4941(d) of 
the Code (26 U.S.C. § 4941(d)); 

(C) Shall not retain any excess business holdings as defined in 
§ 4943(c) of the Code (26 U.S.C. § 4943(c)); 

(D) Shall not make any taxable expenditures as defined in § 4944 of the 
Code (26 U.S.C. § 4944); and 
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(E) Shall not make any taxable expenditures as defined in § 4945(d) of 

the Code (26 U.S.C. § 4945(d)). 

(2) All references in this section to sections of the Code shall be to such 
sections of the Internal Revenue Code of 1986 (26 U.S.C.), as amended from 
time to time, or to corresponding provisions of subsequent internal revenue 
laws of the United States. 

(b) Subsection (a) shall not apply to any corporation to the extent that a 
court of record having equity jurisdiction shall determine that such application 
would be contrary to the terms of the charter or other instrument governing 
such corporation or governing the administration of charitable funds held by it 
and that the same may not be properly changed to conform to such sections. 


History. lum credits in association with nonprofit orga- 
Acts 1987, ch. 242, § 1.50. nizations, § 49-6-1207. 


Cross-References. 
Elective technical prep high school curricu- 


PART 6 
JUDICIAL RELIEF 


48-51-601. Judicial relief. 


(a) If for any reason it is impractical or impossible for any corporation to call 
or conduct a meeting of its members, delegates, or directors, or otherwise 
obtain their consent, in the manner prescribed by its charter, bylaws, or 
chapters 51-68 of this title, then upon petition of a director, officer, delegate, 
member or the attorney general and reporter, any court of record having equity 
jurisdiction in the county where the corporation’s principal office is located 
(and if not in this state, in Davidson County) may order that such a meeting be 
called or that a written ballot or other form of obtaining the vote of members, 
delegates, or directors be authorized, in such a manner as the court finds fair 
and equitable under the circumstances. 

(b) The court shall, in an order issued pursuant to this section, provide for 
a method of notice reasonably designed to give actual notice to all persons who 
would be entitled to notice of a meeting held pursuant to the charter, bylaws 
and chapters 51-68 of this title, whether or not the method results in actual 
notice to all such persons or conforms to the notice requirements that would 
otherwise apply. In a proceeding under this section, the court may determine 
who the members or directors are. | 

(c) The order issued pursuant to this section may dispense with any 
requirement relating to the holding of or voting at meetings or obtaining votes, 
including any requirement as to quorums or as to the number or percentage of 
votes needed for approval, that would otherwise be imposed by the charter, 
bylaws, or chapters 51-68 of this title. 

(d) Whenever practical, any order issued pursuant to this section shall limit 
the subject matter of meetings or other forms of consent authorized to items, 
including amendments to the charter or bylaws, the resolution of which will or 
may enable the corporation to continue managing its affairs without further 
resort to this section; provided, that an order under this section may also 
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authorize the obtaining of whatever votes and approvals are necessary for a 
dissolution, merger or sale of assets. 

(e) Any meeting or other method of obtaining the vote of members, del- 
egates, or directors conducted pursuant to an order issued under this section, 
and which complies with all the provisions of such order, is for all purposes a 
valid meeting or vote, as the case may be, and shall have the same force and 
effect as if it complied with every requirement imposed by the charter, bylaws 
and chapters 51-68 of this title. 


History. profit Corporation Act to certain rural electric 
Acts 1987, ch. 242, § 1.60. and community services cooperatives, § 65-25- 
Cross-References. rae : 
Qualified applicability of Tennessee Non- 
PART 7 


ATTORNEY GENERAL AND REPORTER 


48-51-701. Attorney general and reporter. 


(a) The attorney general and reporter shall be given notice of the commence- 
ment of any proceeding which chapters 51-68 of this title authorize the 
attorney general and reporter to bring but which has been commenced by 
another person. 

(b) Whenever any provision of chapters 51-68 of this title requires that 
notice be given to the attorney general and reporter or permits the attorney 
general and reporter to commence a proceeding: 

(1) If no proceeding has been commenced, the attorney general and 
reporter may take appropriate action including, but not limited to, seeking 
injunctive relief; 

(2) If a proceeding has been commenced by a person other than the 
attorney general and reporter, the attorney general and reporter, as of right, 
may intervene in such proceeding. 

(c) Whenever any provision of chapters 51-68 of this title requires or 
authorizes any act or transaction upon a corporation providing written notice 
to the attorney general and reporter or obtaining prior review, approval, 
consent, or waiver of the attorney general and reporter, with respect to such act 
or transaction, then: 

(1) The party seeking such approval, consent, or waiver shall make full, 
true and timely disclosure with respect to the proposed act or transaction, 
including the production of any relevant data, documents, and detailed 
statements of any and all collateral or oral understandings or agreements; 

(2) The party seeking consent, approval, or waiver is obligated to produce 
in a timely fashion any additional information or documents the attorney 
general and reporter may thereafter request in order to review the matter, 
and the attorney general and reporter may also conduct whatever indepen- 
dent investigation the attorney general and reporter believes is appropriate; 

(3) No oral clearance, release, or other oral statement purporting to bind 
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the attorney general and reporter may be given, and the requesting party 
may rely only upon a written consent, approval, or waiver signed by the 
attorney general and reporter or the attorney general and reporter’s 
designee; 

(4) The attorney general and reporter may decline to consider the request 
for consent, approval, or waiver, and inaction by the attorney general and 
reporter, within the statutory period of notice, or otherwise, shall not be 
construed as consent to or approval of the act or transaction, or construed to 
waive, estop, or in any other way restrict the attorney general and reporter 
from exercising the attorney general and reporter’s authority under chapters 
51-68 of this title; and 

(5) Any written consent, approval, or waiver given by the attorney general 
and reporter under chapters 51-68 of this title shall be deemed only to state 
the enforcement intention of the attorney general and reporter as of the date 
of such written statement. The attorney general and reporter retains the 
right to bring whatever action or proceeding the attorney general and 
reporter subsequently comes to believe is required by the public interest; 
provided, that if the attorney general and reporter in writing approves, 
consents to, or waives enforcement with respect to an act or transaction, the 
attorney general and reporter will not exercise the attorney general and 
reporter’s right to bring an enforcement action hereunder when: 

(A) There has been full and true disclosure at the time the request was 
presented; and 

(B) Each request, if any, for additional information or documents by the 
attorney general and reporter as set forth in this section has been met 
fully, truthfully and timely. 


History. 
Acts 1987, ch. 242, § 1.70. 


NOTES TO DECISIONS 


1. Challenge to Sale of Corporation. 

The attorney general and reporter and direc- 
tors or members of the nonprofit corporation 
are the only persons with standing to bring a 
legal challenge to the sale of a public benefit 
corporation based on either the reasonableness 


of the price or the corporation’s power to sell. 
State ex rel. Adventist Health Care Sys./Sun- 
belt Health Care Corp. v. Nashville Memorial 
Hosp., 914 S.W.2d 903, 1995 Tenn. App. LEXIS 
534 (Tenn. Ct. App. 1995). 


CHAPTER 52 
INCORPORATION 


Section 

48-52-101. Incorporators. 
48-52-102. Charter. 
48-52-103. Incorporation. 


48-52-104. Liability for preincorporation transactions. 


48-52-105. Organization of corporation. 
48-52-106. Bylaws — Limitations on liability. 
48-52-107. Emergency bylaws. 
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48-52-101. Incorporators. 


One (1) or more persons may act as the incorporator or incorporators of a 
corporation by delivering a charter to the secretary of state for filing. If any 
incorporator dies or is for any reason unable to act, the other incorporators, if 
any, may act. If there is no incorporator able to act, any person for whom an 
incorporator was acting as agent may act in the incorporator’s stead or, if such 
other person also dies or is for any reason unable to act, or the incorporator was 


not acting as an agent, the incorporator’s legal representative may act. 


History. 
Acts 1987, ch. 242, § 2.01. 


Cross-References. 

Application of nonprofit corporation law, title 
48, chs. 51-67, to corporations existing on Janu- 
ary 1, 1988, § 48-68-101. 

Business corporations, incorporation, title 
48, ch. 12. 


profit Corporation Act to certain rural electric 
and community services cooperatives, § 65-25- 
125. 

Trusts for perpetual care of private cemeter- 
ies, title 46, ch. 7. 


Textbooks. 
Tennessee Jurisprudence, 7 Tenn. Juris., 
Corporations, § 8. 


Qualified applicability of Tennessee Non- 


48-52-102. Charter. 


(a) The charter must set forth: 

(1) Acorporate name for the corporation that satisfies the requirements of 
§ 48-54-101; 

(2) One (1) of the following statements: 

(A) This corporation is a public benefit corporation; or 
(B) This corporation is a mutual benefit corporation; 

(3) If the corporation is a religious corporation, a statement to that effect; 

(4) The street address and zip code of the corporation’s initial registered 
office, the county in which the office is located, and the name of its initial 
registered agent at that office; 

(5) The name, address and zip code of each incorporator; 

(6) The street address and zip code of the initial principal office, and a 
mailing address if the United States Postal Service does not deliver to the 
principal office, of the corporation; 

(7) A statement that the corporation is not for profit; 

(8) A statement that the corporation will or will not have members; and 

(9) Provisions not inconsistent with law regarding the distribution of 
assets upon dissolution. 

(b) The charter may set forth: 

(1) The names and addresses of the individuals who are to serve as the 
initial directors; 

(2) Provisions not inconsistent with law: 

(A) Stating the purpose or purposes for which the corporation is 
organized; 

(B) Regarding the management of the business and regulating the 
affairs of the corporation; and 

(C) Defining, limiting and regulating the powers and rights of the 
corporation, its board of directors and members or any class thereof; 

(3)(A) A provision eliminating or limiting the personal liability of a 
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director to the corporation or its members for monetary damages for 

breach of fiduciary duty as a director; provided, that such provision shall 

not eliminate or limit the liability of a director: 

(i) For any breach of the director’s duty of loyalty to the corporation or 
its members; 

Gi) For acts or omissions not in good faith or which involve inten- 
tional misconduct or a knowing violation of law; or 

(iii) Under § 48-58-302; 

(B)G) No such provision shall eliminate or limit the liability of a director 
for any act or omission occurring prior to the date when such provision 
becomes effective; 

(ii) All references in this subsection (b) to a “director” are also deemed 
to refer to a member of the governing body of a corporation which 
dispenses with or limits the authority of the board of directors pursuant 
to § 48-58-101(c); 

(4) Any provision that under chapters 51-68 of this title is required or 
permitted to be set forth in the bylaws; 

(5)(A) A provision permitting or making obligatory indemnification of a 

director for liability to any person for any action taken, or any failure to 

take any action, as a director, except liability for: 

(i) Receipt of a financial benefit to which the director is not entitled; 

(ii) An intentional infliction of harm; 

(iii) A violation of § 48-58-302; or 

(iv) An intentional violation of criminal law; and 
(B) For purposes of subdivision (b)(5)(A): 

(i) “Liability” means the obligation to pay a judgment, settlement, 
penalty, fine, including excise tax assessed with respect to an employee 
benefit plan, as reasonable expenses incurred with respect to a proceed- 
ing; and 

(ii) “Proceeding” includes a threatened, pending or completed 
proceeding; 

(6) That the lability of a director of a corporation that is not a public 
benefit corporation may be eliminated or limited by a provision of the charter 
that a director shall not be liable to the corporation or its members for money 
damages for any action taken, or any failure to take any action, as a director, 
except liability for: 

(A) The amount of a financial benefit received by the director to which 
the director is not entitled; 
(B) An intentional infliction of harm; 
(C) A violation of § 48-58-302; or 
(D) An intentional violation of criminal law. 
(c) The charter need not set forth any of the corporate powers enumerated 
in chapters 51-68 of this title. 


History. Cross-References. 
Acts 1987, ch. 242, § 2.02; 1991, ch. 188, § 2; Applicability to corporations existing on 
2014, ch. 899, §§ 16-19. January 1, 1988, § 48-68-101. 
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Textbooks. OAG 00-029, 2000 Tenn. AG LEXIS 29 
Tennessee Forms (Robinson, Ramsey and (2/22/00). 
Harwell), Nos. 5-1401, 8-502. 


Attorney General Opinions. 
Amending a nonprofit corporation’s charter, 


48-52-103. Incorporation. 


(a) Unless a delayed effective date is specified, the corporate existence 
begins when the charter is filed by the secretary of state. 

(b) The secretary of state’s filing of the charter is conclusive proof that the 
incorporators satisfied all conditions precedent to incorporation, except in a 
proceeding by the state to cancel or revoke the incorporation or involuntarily 
dissolve the corporation. 


History. Textbooks. 
Acts 1987, ch. 242, § 2.03. Tennessee Forms (Robinson, Ramsey and 


Cross-References. Harwell), No. 5-1401. 


Proof of incorporation in criminal cases, 
§ 40-17-117. 


48-52-104. Liability for preincorporation transactions. 


All persons purporting to act as or on behalf of a corporation, knowing there 
was no incorporation under chapters 51-68 of this title, are jointly and 
severally liable for all liabilities created while so acting, except for any liability 
to any person who knew or reasonably should have known that there was no 
incorporation. 


History. 
Acts 1987, ch. 242, § 2.04. 


48-52-105. Organization of corporation. 


(a) After incorporation: 

(1) If initial directors are named in the charter, the initial directors shall 
hold an organizational meeting, at the call of a majority of the directors, to 
complete the organization of the corporation by appointing officers, adopting 
bylaws, and carrying on any other business brought before the meeting; 

(2) If initial directors are not named in the charter, the incorporator or 
incorporators shall hold an organizational meeting at the call of a majority 
of the incorporators and upon two (2) days’ notice of the date, time, and place 
of the meeting to: 

(A) Elect directors and complete the organization of the corporation; or 
(B) Elect a board of directors who shall complete the organization of the 
corporation. 

(b) Action required or permitted by chapters 51-68 of this title to be taken by 
incorporators at an organizational meeting may be taken without a meeting. If 
all incorporators consent to taking such action without a meeting, the 
affirmative vote of the number of incorporators that would be necessary to 
authorize or take such action at a meeting is the act of the incorporators. The 
action must be evidenced by one (1) or more written consents describing the 
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action taken, signed by each incorporator in one (1) or more counterparts, 
indicating each signing incorporator’s vote or abstention on the action, and 
shall be included in the minutes or filed with the corporate records reflecting 


the action taken. 


(c) An organizational meeting may be held in or out of this state. 


History. 
Acts 1987, ch. 242, § 2.05. 


Textbooks. 
Tennessee Forms (Robinson, Ramsey and 
Harwell), Nos. 5-1501, 5-1601. 


Tennessee Jurisprudence, 7 Tenn. Juris., 
Corporations, § 8. 


NOTES TO DECISIONS 


DECISIONS UNDER PRIOR LAW 


1. Failure to Hold Organizational Meet- 
ing. 

An association was legally constituted and 
empowered to file a lawsuit to challenge TVA’s 
compliance with the Environmental Policy Act 
with respect to a particular project where the 
incorporators failed to hold an organizational 
meeting but instead held a general member- 


ship meeting at which the constitution and 
bylaws were approved and directors elected 
and where the directors met and ratified the 
actions of the general membership meeting 
after the lawsuit was commenced. Duck River 
Preservation Asso. v. Tennessee Valley Author- 
ity, 410 F. Supp. 756, 1974 U.S. Dist. LEXIS 
12792 (E.D. Tenn. 1974). 


48-52-106. Bylaws — Limitations on liability. 


(a) The incorporators or board of directors of a corporation shall adopt initial 


bylaws for the corporation. 


(b) The bylaws of a corporation may contain any provision for managing the 
business and regulating the affairs of the corporation that is not inconsistent 


with law or the charter. 


(c)(1) The bylaws may contain a provision permitting or requiring indem- 
nification of a director for liability to any person for any action taken, or any 
failure to take any action, as a director, except liability for: 
(A) Receipt of a financial benefit to which the director is not entitled; 
(B) An intentional infliction of harm; 
(C) A violation of § 48-58-302 (unlawful distribution); or 
(D) An intentional violation of criminal law; and 
(2) For purposes of this subsection (c): | 
(A) “Liability” means the obligation to pay a judgment, settlement, 
penalty, fine, including excise tax assessed with respect to an employee 
benefit plan, as reasonable expenses incurred with respect to a proceeding; 


and 


(B) “Proceeding” includes a threatened, pending or completed proceed- 


ing. 


(d) The liability of a director of a nonprofit corporation that is not a public 
benefit corporation may be eliminated or limited by a provision of the bylaws 
that a director shall not be liable to the corporation or its members for money 
damages for any action taken, or any failure to take any action, as a director, 


except liability for: 


(1) The amount of a financial benefit received by the director to which the 
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director is not entitled; 
(2) An intentional infliction of harm; 
(3) A violation of § 48-58-302; or 
(4) An intentional violation of criminal law. 


History. Tennessee Jurisprudence, 7 Tenn. Juris., 
Acts 1987, ch. 242, § 2.06; 2014, ch. 899, Corporations, § 17. 

§ 20. 

Textbooks. 


Tennessee Forms (Robinson, Ramsey and 
Harwell), Nos. 5-1502, 5-1503, 5-1602, 5-1603. 


NOTES TO DECISIONS 
DECISIONS UNDER PRIOR LAW 


1. Force of Bylaws. were a part of its charter. State ex rel. College 
Bylaws consistent with the charter were as __ of Bishops v. Board of Trust, 129 Tenn. 279, 164 
much the law of the corporation as though they S.W. 1151, 1913 Tenn. LEXIS 102 (1914). 


48-52-107. Emergency bylaws. 


(a) Unless the charter provides otherwise, the board of directors or the 
incorporators of a corporation may adopt bylaws to be effective only in an 
emergency. The emergency bylaws, which are subject to amendment or repeal 
by the members, may make all provisions necessary for managing the 
corporation during the emergency, including: 

(1) Procedures for calling a meeting of the board of directors; 
(2) Quorum requirements for the meeting; and 
(3) Designation of additional or substitute directors. 

(b) All provisions of the regular bylaws consistent with the emergency 
bylaws remain effective during the emergency. The emergency bylaws are not 
effective after the emergency ends. 

(c) Corporate action taken in good faith in accordance with the emergency 
bylaws: 

(1) Binds the corporation; and 
(2) May not be used to impose liability on a corporate director, officer, 
employee or agent. 


History. 
Acts 1987, ch. 242, § 2.07. 


Textbooks. 
Tennessee Jurisprudence, 7 Tenn. Juris., 
Corporations, § 17. 


CHAPTER 53 
PURPOSES AND POWERS 


Part 1. Purposes and Powers of Nonprofit Corporations 


Section 
48-53-101. Purposes. 
48-53-102. General powers. 
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Section 
48-53-103. Emergency powers. 
48-53-104. Ultra vires actions. 


Part 2. Nonprofit Fair Asset Protection Act 


48-53-201. Short title. 

48-53-202. Nonprofit fair asset protection. 
48-53-203. “Good cause” defined. 
48-53-204. Violations — Remedies. 


PART 1 


PURPOSES AND POWERS OF NONPROFIT 
CORPORATIONS 


48-53-101. Purposes. 


(a) Every corporation incorporated under chapters 51-68 of this title has the 
purpose of engaging in any lawful business unless a more limited purpose is 
set forth in the charter. 

(b) A corporation engaging in an activity that. is subject to regulation under 
another statute of this state may incorporate under chapters 51-68 of this title 
only if permitted by, and subject to all limitations of, the other statute. 


History. 48, chs. 51-67, to corporations existing on Janu- 
Acts 1987, ch. 242, § 3.01. ary 1, 1988, § 48-68-101. 
Business corporations, purposes and powers, 


Cross-References. title 48, ch. 13. 


Application of nonprofit corporation law, title 


48-53-102. General powers. 


(a) Unless its charter provides otherwise, every corporation has perpetual 
duration and succession in its corporate name and has the same powers as an 
individual to do all things necessary or convenient to carry out its affairs, 
including, without limitation, power to: 

(1) Sue and be sued, complain, and defend in its corporate name; 

(2) Have a corporate seal, which may be altered at will, and to use it, or 
a facsimile of it, by impressing or affixing it or in any other manner 
reproducing it; 

(3) Make and amend bylaws, not inconsistent with its charter or with the 
laws of this state, for regulating and managing the affairs of the corporation; 

(4) Purchase, receive, lease, or otherwise acquire, and own, hold, improve, 
use, and otherwise deal with, real or personal property, or any legal or 
equitable interest in property, wherever located; 

(5) Sell, convey, mortgage, pledge, lease, exchange, and otherwise dispose 
of, or grant a security interest in, all or any part of its property; 

(6) Purchase, receive, subscribe for, or otherwise acquire; own, hold, vote, 
use, sell, mortgage, lend, pledge, or otherwise dispose of, or grant a security 
interest in; and deal in and with shares of other interests in, or obligations 
of, any other entity; | 

(7) Make contracts and guarantees, incur liabilities, borrow money, issue 
its notes, bonds, and other obligations, (which may be convertible into or 
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include the option to purchase other securities of the corporation), and 


secure any of its obligations or those of any other person by mortgage, pledge 


of, or security interest in, any of its property, franchises, or income; 

(8) Lend money, invest and reinvest its funds, and receive and hold real 
and personal property as security for repayment; 

(9) Be a promoter, partner, member, associate, or manager of any part- 
nership, joint venture, trust, or other entity; 

(10) Conduct its activities, locate offices, and exercise the powers granted 
by chapters 51-68 of this title within or without this state; 

(11) Elect, appoint, and designate directors and appoint officers, employ- 
ees, and agents of the corporation, define their duties, and fix their 


compensation; 


(12) Pay pensions and establish pension plans, pension trusts, profit 
sharing plans, and benefit or incentive plans for any or all of the current or 
former directors, officers, employees, and agents; 

(13) Make donations for the public welfare or for charitable, scientific, or 


educational purposes; 


(14) Make payments or donations, or do any other act, not inconsistent 
with law, that furthers the corporate interest; 

(15) Accept gifts, devises, and bequests subject to any conditions or 
limitations contained in such gift, devise, or bequest, so long as such 
conditions or limitations are not contrary to chapters 51-68 of this title or the 
purposes for which the corporation is organized; 

(16) Impose dues, assessments, admission, service and transfer fees upon 


its members; 


(17) Establish conditions for admission to membership, admit members, 


and issue memberships; 
(18) Carry on a business; and 


(19) Do all things necessary or convenient, not inconsistent with law, to 
further the activities and affairs of the corporation. 
(b) A nonprofit corporation shall not have or issue shares of stock. 


History. 
Acts 1987, ch. 242, § 3.02. 


Cross-References. 

Authentication of corporate instruments, 
§ 66-22-108. 

Ownership and conveyance of land by reli- 
gious societies, title 66, ch. 2, part 2. 


Law Reviews. 
Conversions of Nonprofit Hospitals to For- 


48-53-103. Emergency powers. 


Profit Status: The Tennessee Experience, 28 U. 
Mem. L. Rev. 1077 (1998). | 


Attorney General Opinions. 

Domestic nonprofit water cooperative merg- 
ing with or transferring assets to municipality, 
OAG 06-176, 2006 Tenn. AG LEXIS 196 
(12/19/06). 


(a) In anticipation of or during an emergency, the board of directors of a 


corporation may: 


(1) Modify lines of succession to accommodate the incapacity of any 
director, officer, employee or agent; and 

(2) Relocate the principal office, designate alternative principal offices or 
regional offices, or authorize the officers to do so. 
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(b) During an emergency, unless emergency bylaws provide otherwise: 

(1) Notice of a meeting of the board of directors need be given only to those 
directors whom it is practicable to reach and may be given in any practicable 
manner, including by publication and radio; and 

(2) One (1) or more officers of the corporation present at a meeting of the 
board of directors may be deemed to be directors for the meeting, in order of 
rank and within the same rank in order of seniority, as necessary to achieve 


a quorum. 


(c) Corporate action taken in good faith during an emergency under this 
section to further the ordinary affairs of the corporation: 


(1) Binds the corporation; and 


(2) May not be used to impose liability on a corporate director, officer, 


employee, or agent. 


History. 
Acts 1987, ch. 242, § 3.03. 


48-53-104. Ultra vires actions. 


(a) Except as provided in subsection (b), the validity of corporate action may 
not be challenged on the ground that the corporation lacks or lacked power to 
act. 

(b) A corporation’s power to act may be challenged in a proceeding against 
the corporation to enjoin an act where a third party has not acquired rights. 
The proceedings may be brought by the attorney general and reporter, a 
director, or by a member or members in a derivative proceeding. 

(c) A corporation’s power to act may be challenged in a proceeding against 
an incumbent or former director, officer, employee or agent of the corporation. 
The proceeding may be brought by a director, the attorney general and 
reporter, or the corporation, directly, derivatively, or through a receiver, a 


trustee or other legal representative. 


History. 
Acts 1987, ch. 242, § 3.04. 


Cross-References. 
For-profit business corporations, Ultra vires 
actions, § 48-13-104. 


Limited liability companies, Ultra vires ac- 
tions, § 48-213-101. 


Textbooks. 
Tennessee Jurisprudence, 7 Tenn. Juris., 
Corporations, §§ 72, 86. 


NOTES TO DECISIONS 


Analysis 


1. Challenge to Sale of Corporation. 
2. Standing. 


1. Challenge to Sale of Corporation. 

The attorney general and reporter and direc- 
tors or members of the nonprofit corporation 
are the only persons with standing to bring a 
legal challenge to the sale of a public benefit 
corporation based on either the reasonableness 
of the price or the corporation’s power to sell. 
State ex rel. Adventist Health Care Sys./Sun- 
belt Health Care Corp. v. Nashville Memorial 


Hosp., 914 S.W.2d 903, 1995 Tenn. App. LEXIS 
534 (Tenn. Ct. App. 1995). 


2. Standing. 

Homeowners had no standing to pursue de- 
rivative claims against a developer because the 
homeowners controlled less than five percent of 
the voting power of a homeowners’ association. 
Hughes v. New Life Dev. Corp., 387 S.W.3d 453, 
2012 Tenn. LEXIS 819 (Tenn. Nov. 19, 2012). 

Trial court’s ruling that a homeowner asso- 
ciation’s (HOA) had the authority to bring an 
action against the owners of a lot in the subdi- 
vision because pursuant to the Tennessee Non- 
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Profit Corporation Act, the owners could not 
challenge the HOA’s power to enforce the dec- 
laration of covenants, conditions, and restric- 
tions; the owners were not members of the 
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HOA, and they did not file a derivative action. 
Royalton Woods Homeowner Ass'n v. Soholt, — 
S.W.3d —, 2019 Tenn. App. LEXIS 46 (Tenn. Ct. 
App. Jan. 29, 2019). 


DECISIONS UNDER PRIOR LAW 


Analysis 


1. Ratification. 
2. Suit by Members. 


1. Ratification. 

An association was legally constituted and 
empowered to file a lawsuit to challenge TVA’s 
compliance with the Environmental Policy Act 
with respect to a particular project even though 
the incorporators failed to hold an organiza- 
tional meeting but instead held a general mem- 
bership meeting at which the constitution and 
bylaws were approved and directors elected 
and where the directors met and ratified the 
actions of the general membership meeting 
after the lawsuit was commenced. Duck River 
Preservation Asso. v. Tennessee Valley Author- 


ity, 410 F. Supp. 756, 1974 U.S. Dist. LEXIS 
12792 (E.D. Tenn. 1974). 


2. Suit by Members. 

One or more stockholders of a corporation 
could maintain a suit in chancery in behalf of 
themselves and all other stockholders against 
the corporation and its officers and all others 
participating in any unauthorized and ultra 
vires action, to declare such action ultra vires 
and to enjoin its consummation, where the 
complainant stockholders had first demanded 
of the corporation that it bring the suit for the 
purpose, and the demand was refused. Knapp v. 
Supreme Commandery, U. O. G. C. W., 121 
Tenn. 212, 118 S.W. 390, 1908 Tenn. LEXIS 17 
(1908). 


PART 2 
NONPROFIT FAIR ASSET PROTECTION ACT 


48-53-201. Short title. 


This part shall be known and may be cited as the “Nonprofit Fair Asset 


Protection Act.” 
History. 
Acts 2018, ch. 769, § 1. 


Compiler’s Notes. 
For the Preamble to the act concerning pro- 


tecting assets of nonprofit corporations, see 
Acts 2018, ch. 769. 


48-53-202. Nonprofit fair asset protection. 


Notwithstanding any provision of law to the contrary, it is unlawful for: 

(1) Anational nonprofit corporation that has received a charter under 36 
U.S.C. Subt. II, Pt. B, to terminate, revoke, suspend, or fail to renew a 
license or charter affiliating a Tennessee nonprofit corporation with the 
national nonprofit corporation absent good cause; 

(2) Anational nonprofit corporation that has received a charter under 36 
U.S.C. Subt. II, Pt. B, to discriminate against a licensed or chartered 
affiliated Tennessee nonprofit corporation by imposing requirements not 
imposed on other similarly situated affiliates of the national nonprofit 
corporation; or 

(3) A national nonprofit corporation that has received a charter under 36 
U.S.C. Subt. II, Pt. B, to act indirectly to accomplish what would be 
otherwise prohibited under this part. 
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History. tecting assets of nonprofit corporations, see 
Acts 2018, ch. 769, § 1. Acts 2018, ch. 769. 


Compiler’s Notes. 
For the Preamble to the act concerning pro- 


48-53-203. “Good cause” defined. 


For the purpose of this part, “good cause” means to exclude any refusal or 
failure by the Tennessee nonprofit corporation to make purchases of or to 
contract to make purchases of goods or services where the board of directors of 
the Tennessee nonprofit corporation determines, according to the standards set 
forth in § 48-58-301, that making a purchase or contracting to make a 
purchase is not in the best interest of the Tennessee nonprofit corporation or is 
commercially unreasonable. 


History. tecting assets of nonprofit corporations, see 
Acts 2018, ch. 769, § 1. Acts 2018, ch. 769. 


Compiler’s Notes. 
For the Preamble to the act concerning pro- 


48-53-204. Violations — Remedies. 


(a) Any condition, stipulation, provision, or term of any agreement that is in 
conflict with this part or that would purport to waive or restrict the application 
of any provision of this part is void and unenforceable. 

(b) Nothing in this part abrogates or amends the standards for directors set 
forth in § 48-58-301. | 

(c) In addition to any other remedies or rights of actions, a Tennessee 
nonprofit corporation that is injured by a violation or threatened violation of 
this part may bring a private right of action for injunctive relief and to recover 
costs and reasonable attorneys’ fees if the Tennessee nonprofit corporation is 
the prevailing party in the action. 

(d) All ordinances, resolutions, rules, or requirements of any type that are in 
conflict with this part are void and unenforceable. 


History. tecting assets of nonprofit corporations, see 
Acts 2018, ch. 769, § 1. Acts 2018, ch. 769. 
Compiler’s Notes. 
For the Preamble to the act concerning pro- 
CHAPTER 54 
NAME 
Section | 


48-54-101. Corporate name. 
48-54-102. Reserved name. 
48-54-103. Registered name. 


48-54-101. Corporate name. 


(a) Acorporate name may not contain language stating or implying that the 
corporation: 
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(1) Transacts or has power to transact any affairs for which authorization 
in whatever form and however denominated is required under the laws of 
this state, unless the appropriate commission or officer has granted such 
authorization and certifies that fact in writing; 

(2) Is organized as, affiliated with, or sponsored by, any fraternal, veter- 
ans’, service, religious, charitable or professional organization, unless that 
fact is certified in writing by the organization with which affiliation or 
sponsorship is claimed; 

(3) Is an agency or instrumentality of, affiliated with, or sponsored by the 
United States or the state of Tennessee or a subdivision or agency thereof, 
unless such fact is certified in writing by the appropriate official of the 
United States or the state of Tennessee or subdivision or agency thereof; or 

(4) Is organized for a purpose other than that permitted by § 48-53-101 
and its charter. 

(b) Except as authorized by subsection (c), the name of a corporation shall be 
distinguishable upon the records of the secretary of state from the respective 
names of or for every other entity, whether true, assumed, reserved or 
registered, to the extent the use or reservation of such names is evidenced by 
a filing with the secretary of state under applicable law. 

(c) A domestic corporation, or person acting on behalf of a corporation not 
yet formed, may apply to the secretary of state for authorization to use a name 
that is not distinguishable upon the secretary of state’s records from one (1) or 
more of the names described in subsection (b). The secretary of state shall 
authorize use of the indistinguishable name applied for, if: 

(1) The person holding the right to use the previously filed name de- 
scribed in subsection (b) consents to the use in writing and submits an 
undertaking, in a form satisfactory to the secretary of state, to cancel its 
reservation of such name or change such name to a name that is distinguish- 
able upon the records of the secretary of state from the name of the 
applicant; 

(2) The applicant delivers to the secretary of state a certified copy of the 
final judgment of a court of competent jurisdiction establishing the appli- 
cant’s right to use the name applied for in this state; or 

(3) The person holding the right to use the previously filed name de- 
scribed in subsection (b) consents in writing to the use of such name by the 
applicant, and both the other person and the applicant consent in a form 
satisfactory to the secretary of state to use the same registered agent. 
(d)(1) A domestic corporation or a foreign corporation authorized to conduct 
affairs or applying for a certificate of authority to conduct affairs may elect 
to adopt an assumed corporate name that complies with the requirements of 
subsections (a), (b) and (c). 

(2) As used in chapters 51-68 of this title, “assumed corporate name” 
means any name used by the corporation other than its true corporate name, 
except that the following shall not constitute the use of an assumed 
corporate name under chapters 51-68 of this title: 

(A) The identification by a corporation of its business with a trademark 
or service mark of which it is the owner or licensed user; and 
(B) The use of a name of a division, not separately incorporated; 


48-54-101 NONPROFIT CORPORATIONS 286 


provided, that the corporation also clearly discloses its corporate name. 

(3) Before conducting affairs in this state under an assumed corporate 
name or names, the corporation shall, for each assumed corporate name, 
pursuant to resolution by its board of directors, execute and file in accor- 
dance with chapter 51, part 3 of this title, an application setting forth: 

(A) The true corporate name; 

(B) The state or country under the laws of which it is organized; 

(C) That it intends to transact business under an assumed corporate 
name; and 

(D) The assumed corporate name which it proposes to use. 

(4) The right to use an assumed corporate name shall be effective for five 
(5) years from the date of filing by the secretary of state. 

(5) Acorporation shall renew the right to use its assumed corporate name 
or names, if any, within the two (2) months preceding the expiration of such 
right, for a period of five (5) years, by filing an application to renew each 
assumed name and paying the renewal fee as prescribed by § 48-51-303(a). 
(e) Any domestic or foreign corporation may, pursuant to resolution by its 

board of directors, change or cancel any or all of its assumed corporate names 
by executing and filing, in accordance with chapter 51, part 3 of this title, an 
application setting forth: 

(1) The true corporate name; 

(2) The state or country under the laws of which it is organized; 

(3) That it intends to cease conducting affairs under an assumed corpo- 
rate name by changing or cancelling it; 

(4) The assumed corporate name to be changed from or cancelled; and 

(5) If the assumed corporate name is to be changed, the assumed 
corporate name which the corporation proposes to use. 

(f) Upon the filing of an application to change an assumed corporate name, 
the corporation shall have the right to use such assumed corporate name for 
the period authorized by subsection (d). 

(g) The right to use an assumed corporate name shall be cancelled by the 
secretary of state: 

(1) If the corporation fails to renew an assumed corporate name; 

(2) If the corporation has filed an application to change or cancel an 
assumed corporate name; 

(3) If a domestic corporation has been dissolved; or 

(4) If a foreign corporation has had its certificate of authority to conduct 
affairs in this state revoked or has withdrawn its certificate of authority. 
(h) Nothing in this section or in § 48-54-102, § 48-54-103 or § 48-65-106 

shall abrogate or limit the law as to unfair competition or unfair trade practice, 
or derogate from the common law, the principles of equity, or the statutes of 
this state or of the United States with respect to the right to acquire and 
protect trade names and trademarks. 


History. Cross-References. 

Acts 1987, ch. 242, § 4.01; 1989, ch. 445, Application of nonprofit corporation law, title 
8§ 3, 26; 2010, ch. 743, §§ 3, 4; 2017, ch. 333, 48, chs. 51-67, to corporations existing on Janu- 
§ 1. ary 1, 1988, title 48, ch. 68. 
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Business corporations, name, title 48, ch. 14. Textbooks. 


Corporate name of foreign corporations, Tennessee Forms (Robinson, Ramsey and 
§ 48-65-106. Harwell), Nos. 5-1804 — 5-1806, 5-2307. 

Foreign corporations, Corporate name, § 48- Tennessee Jurisprudence, 7 Tenn. Juris., 
25-106. Corporations, § 16. 


Savings and loan associations, Corporate 
name, § 45-3-209. 


48-54-102. Reserved name. 


(a) Aperson may reserve the exclusive use of a corporate name, including an 
assumed corporate name for a foreign corporation whose corporate name is not 
available, by delivering an application to the secretary of state for filing. The 
application must set forth the name and address of the applicant and the name 
proposed to be reserved. If the secretary of state finds that the corporate name 
applied for meets the requirements of § 48-54-101 and is available, the 
secretary of state shall reserve the name for the applicant’s exclusive use for a 
four-month period. Upon the expiration of the four-month period, the same or 
any other party may apply to reserve the same name. 

(b) The owner of a reserved corporate name, including an assumed corpo- 
rate name, may transfer the reservation to another person by delivering to the 
secretary of state a notice of the transfer signed by the owner that states the 
name and address of the transferee. 

(c) The reservation of a specific name may be cancelled by filing with the 
secretary of state a notice, executed by the applicant or transferee, specifying 
the name reservation to be cancelled and the name and address of the 
applicant or transferee. 


History. 
Acts 1987, ch. 242, § 4.02; 1989, ch. 445, § 4. 


Textbooks. . 
Tennessee Forms (Robinson, Ramsey and 
Harwell), Nos. 5-1801 — 5-1803. 


48-54-103. Registered name. 


(a) A foreign corporation may register its corporate name, or an assumed 
corporate name under which it conducts affairs, if the name is distinguishable 
upon the records of the secretary of state from the corporate names that are not 
available under § 48-54-101(b). 

(b) A foreign corporation registers its corporate name, or its assumed 
corporate name, or its corporate name with any changes required by § 48-65- 
106, by delivering to the secretary of state for filing an application: 

(1) Setting forth its corporate name, or its corporate name with any 
changes required by § 48-65-106, the state or country and date of its 
incorporation, and a brief description of the activities in which it is engaged; 
and 

(2) Accompanied by a certificate of existence (or a document of similar 
import) from the state or country of incorporation. The certificate shall not 
bear a date of more than one (1) month prior to the date the application is 
filed in this state. 

(c) The name is registered for the applicant’s exclusive use upon the 
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effective date of the application and until the end of the calendar year in which 
such registration occurs. 

(d) A foreign corporation whose registration is effective may renew it for 
successive years by delivering to the secretary of state for filing a renewal 
application, which complies with the requirements of subsection (b), between 
October 1 and December 31 of the preceding year. The renewal application 
renews the registration for the following calendar year. 

(e) A foreign corporation whose registration is effective may thereafter 
qualify as a foreign corporation under that name or consent in writing to the 
use of that name by a corporation thereafter incorporated under chapters 
51-68 of this title or by another foreign corporation thereafter authorized to 
transact business in this state. The registration terminates when the domestic 
corporation is incorporated or the foreign corporation qualifies or consents to 
the qualification of another foreign corporation under the registered name. 


History. 
Acts 1987, ch. 242, § 4.03. 


Textbooks. 
Tennessee Forms (Robinson, Ramsey and 
Harwell), Nos. 5-1807, 5-1808. 


CHAPTER 55 
OFFICE AND AGENT 


Section 

48-55-101. Registered office and registered agent. 

48-55-102. Change of registered office or registered agent. 

48-55-103. Resignation of registered agent. 

48-55-104. Service on corporation. 

48-55-105. Procedure for service on domestic or foreign corporation by service on secretary of 
state. 


48-55-101. Registered office and registered agent. 


(a) Each corporation must continuously maintain in this state: 

(1) A registered office that may be the same as any of its places of 
business; and 

(2) Aregistered agent, who may be: 

(A) An individual who resides in this state and whose business office is 
identical with the registered office; 

(B) A for-profit domestic corporation or nonprofit domestic corporation 
whose business office is identical with the registered office; or 

(C) A for-profit foreign corporation or nonprofit foreign corporation 
authorized to transact business or conduct affairs in this state whose 
business office is identical with the registered office. 

(b) If a registered agent resigns or is unable to perform the registered 
agent’s duties, the designating corporation shall promptly designate another 
registered agent to the end that it shall at all times have a registered agent in 
this state. | 
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History. 
Acts 1987, ch. 242, § 5.01. 


Cross-References. 

Application of nonprofit corporation law, title 
48, chs. 51-67, to corporations existing on Janu- 
ary 1, 1988, § 48-68-101. 

Business corporations, office and agent, tile 
48, ch. 15. 

Long-arm statutes, title 20, ch. 2, part 2. 


OFFICE AND AGENT 


48-55-103 


Qualified applicability of Tennessee Non- 
profit Corporation Act to certain rural electric 
and community services cooperatives, § 65-25- 
125. 


Textbooks. 

Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 5-1904. 

Tennessee Jurisprudence, 7 Tenn. Juris., 
Corporations, § 8. 


48-55-102. Change of registered office or registered agent. 


(a) A corporation may change its registered office or registered agent by 
delivering to the secretary of state for filing a statement of change that sets 
forth: 

(1) The name of the corporation; 

(2) If the current registered office is to be changed, the street address of 
the new registered office and the zip code for such office and the county in 
which the office is located; 

(3) If the current registered agent is to be changed, the name of the new 
registered agent; and | 

(4) That after the change or changes are made, the street addresses of its 
registered office and the business office of its registered agent will be 
identical. 

(b) If a registered agent changes the street address of such registered 
agent’s business office, such registered agent may change the street address of 
the registered office of any corporation for which such registered agent is the 
registered agent by notifying the corporation in writing of the change and 
signing (either manually or in facsimile) and delivering to the secretary of 
state for filing a statement that complies with the requirements of subsection 
(a) and recites that the corporation has been notified of the change. 


History. and community services cooperatives, § 65-25- 
Acts 1987, ch. 242, § 5.02; 1991, ch. 188, 125. 
ert. 
Textbooks. 


Cross-References. 
Qualified applicability of Tennessee Non- 
profit Corporation Act to certain rural electric 


Tennessee Forms (Robinson, Ramsey and 
Harwell), Nos. 5-1901, 5-1902. 


48-55-103. Resignation of registered agent. 


(a) A registered agent may resign the registered agent’s agency appoint- 
ment by signing and filing with the secretary of state an original statement of 
resignation, accompanied by the registered agent’s certification that the 
registered agent has mailed a copy thereof to the principal office of the 
corporation by certified mail. The statement may include a statement that the 
registered office is also discontinued. 

(b) The agency appointment is terminated, and the registered office discon- 
tinued if so provided, on the date on which the statement is filed by the 
secretary of state. 
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History. and community services cooperatives, § 65-25- 
Acts 1987, ch. 242, § 5.03. 125. 

Cross-References. Textbooks. 
Qualified applicability of Tennessee Non- Tennessee Forms (Robinson, Ramsey and 


profit Corporation Act to certain rural electric Harwell), No. 5-1903. 


48-55-104. Service on corporation. 


(a) A corporation’s registered agent is the corporation’s agent for service of 
process, notice, or demand required or permitted by law to be served on the 
corporation. 

(b) Whenever a domestic or foreign corporation authorized to transact 
business or conduct affairs in this state fails to appoint or maintain a 
registered agent in this state, whenever its registered agent cannot be found 
with reasonable diligence, whenever a foreign corporation shall transact 
business or conduct affairs in this state without first procuring a certificate of 
authority to do so from the secretary of state, or whenever the certificate of 
authority of a foreign corporation shall have been withdrawn or revoked, then 
the secretary of state shall be an agent of such corporation upon whom any 
such process, notice, or demand may be served. 

(c) This section does not prescribe the only means, or necessarily the 
required means, of serving a corporation. 


History. profit Corporation Act to certain rural electric 
Acts 1987, ch. 242, § 5.04. and community services cooperatives, § 65-25- 


Cross-References. 125. 


Qualified applicability of Tennessee Non- 


48-55-105. Procedure for service on domestic or foreign corporation 
by service on secretary of state. 


(a) Service on the secretary of state, when the secretary of state is an agent 
for a domestic or foreign corporation as provided in § 48-55-104(b), of any 
process, notice, or demand shall be made by delivering to the secretary of state 
the original and one (1) copy of such process, notice, or demand, duly certified 
by the clerk of the court in which the suit or action is pending or brought, 
together with the proper fee. A statement which identifies which of the 
grounds, as listed in § 48-55-104(b), for service on the secretary of state is 
applicable, must be included. The secretary of state shall endorse the time of 
receipt upon the original and copy and immediately shall send the copy, along 
with a written notice that service of the original was also made, by registered 
or certified mail, with return receipt requested, addressed to such corporation 
at its registered office or principal office as shown in the records on file in the 
secretary of state’s office or as shown in the official registry of the state or 
country in which such corporation is incorporated. If none of the previously 
mentioned addresses are available to the secretary of state, service may be 
made on any one (1) of the incorporators at the address set forth in the charter. 
The secretary of state may require the plaintiff (or complainant as the case 
may be) or such person’s attorney to furnish the latter address. 

(b) The refusal or failure of such corporation to accept delivery of the 
registered or certified mail provided for in subsection (a), or the refusal or 
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failure to sign the return receipt, shall not affect the validity of such service; 
and any such corporation refusing or failing to accept delivery of such 
registered or certified mail shall be charged with knowledge of the contents of 
any process, notice, or demand contained therein. 

(c) When the registered or certified mail return receipt is received by the 
secretary of state or when a corporation refuses or fails to accept delivery of the 
registered or certified mail and it is returned to the secretary of state, the 
secretary of state shall forward the receipt or such refused or undelivered mail 
to the clerk of the court in which the suit or action is pending, together with the 
original process, notice, or demand, a copy of the notice sent to the defendant 
corporation and the secretary of state’s affidavit setting forth the secretary of 
state’s compliance with this section. Upon receipt thereof, the clerk shall copy 
the affidavit on the rule docket of the court and shall mark it, the receipt or 
refused or undelivered mail, and the copy of notice as of the day received and 
place them in the file of the suit or action where the process and pleadings are 
kept, and such receipt or refused or undelivered mail, affidavit, and copy of 
notice shall be and become a part of the technical record in the suit or action 
and thereupon service on the defendant shall be complete. Service made under 
this section shall have the same legal force and validity as if the service had 
been made personally in this state. 

(d) Subsequent pleadings or papers permitted or required to be served on 
such defendant domestic or foreign corporation may be served on the secretary 
of state as agent for such defendant corporation in the same manner, at the 
same cost and with the same effect as process, notice, or demand are served on 
the secretary of state as agent for such defendant corporation under this 
section. | 

(e) No appearance shall be required in the suit or action by the defendant 
domestic or foreign corporation nor shall any judgment be taken against the 
defendant domestic or foreign corporation in less than one (1) month after the 
date service is complete under this section. 

(f) The secretary of state shall keep a record of all processes, notices, and 
demands served upon the secretary of state under this section, which record 
shall include the time of such service and the secretary of state’s action with 
reference thereto. 


History. Qualified applicability of Tennessee Non- 
Acts 1987, ch. 242, § 5.05; 1989, ch. 445,§ 5. profit Corporation Act to certain rural electric 


ert oh ve tok! and community services cooperatives, § 65-25- 


Certified mail in lieu of registered mail, § 1- ah 
3-111. 
CHAPTER 56 
MEMBERS AND MEMBERSHIPS 
Part 1. Admission of Members 
Section 


48-56-101. Admission. 
48-56-102. Consideration. 
48-56-103. No members required. 
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Part 2. Types of Memberships — Members’ Rights and Obligations 


Section 

48-56-201. Differences in rights and obligations of members. 
48-56-202. Transfers. 

48-56-203. Member’s liability to third parties. 

48-56-204. Member’s liability for dues, assessments and fees. 
48-56-205. Creditor’s action against member. 


Part 3. Resignation and Termination 


48-56-301. Resignation. 
48-56-302. Termination. 
48-56-303. Purchase of memberships. 


Part 4. Derivative Suits 
48-56-401. Derivative suits. 
Part 5. Delegates 
48-56-501. Delegates. 


PART 1 
ADMISSION OF MEMBERS 


48-56-101. Admission. 


(a) A corporation may admit any person as a member. If there are to be 
criteria or procedures for admission as a member, then such criteria or 
procedures shall be established by the charter or bylaws. 

(b) No person shall be admitted as a member without the person’s consent. 

(c) Acorporation may issue certificates evidencing membership therein, but 
such certificates shall not include provisions inconsistent with the charter, 
bylaws, or chapters 51-68 of this title. 


History. Business corporations, shareholders, title 48, 
Acts 1987, ch. 242, § 6.01. ch. 17. 


Business corporations, shares and distribu- 


Cross-References. tions, title 48, ch. 16. 


Application of nonprofit corporation law, chs. 
51-67 of this title, to corporations existing on 
January 1, 1988, § 48-68-101. 


48-56-102. Consideration. 


Except as provided in its charter or bylaws, a corporation may admit 
members for no consideration or for such consideration as is determined by the 
board. 


History. 
Acts 1987, ch. 242, § 6.02. 


48-56-103. No members required. 
A corporation is not required to have members. 


History. Cross-References. 
Acts 1987, ch. 242, § 6.03. Inapplicability of Nonprofit Corporation Act 
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to certain rural electric and community ser- 
vices cooperatives, § 65-25-125. 
PART 2 
TYPES OF MEMBERSHIPS — MEMBERS’ RIGHTS AND 
OBLIGATIONS 


48-56-201. Differences in rights and obligations of members. 


All members have the same rights and obligations with respect to voting, 
dissolution, redemption and transfer, unless the charter or bylaws establish 
classes of membership with different rights or obligations. All members have 
the same rights and obligations with respect to any other matters, except as set 
forth in or authorized by the charter or bylaws. 


History. 
Acts 1987, ch. 242, § 6.20. 


48-56-202. Transfers. 


(a) Except as set forth in or authorized by the charter or bylaws, no member 
of a corporation may transfer a membership or any right arising therefrom. 

(b) Where transfer rights have been provided, no restriction on them shall 
be binding with respect to a member holding a membership issued prior to the 
adoption of the restriction unless the restriction is approved by the members 
and the affected member. 


History. 
Acts 1987, ch. 242, § 6.21. 


48-56-203. Member’s liability to third parties. 


A member of a corporation is not, as such, personally liable for the acts, 
debts, liabilities, or obligations of the corporation. 


- History. 
Acts 1987, ch. 242, § 6.22. 


NOTES TO DECISIONS 


1. Applicability. 

Had the city and county designated them- 
selves as “members” of the Waste Authority 
Corporation, which they created, T.C.A. § 48- 
56-203 would have relieved them of all contrac- 
tual liability. Where the city and county opted 
to form the corporation without members, how- 


ever, they cannot invoke T.C.A. § 48-56-203 to 
insulate themselves from liability. Foster 
Wheeler Energy Corp. v. Metropolitan Knox 
Solid Waste Authority, Inc., 970 F.2d 199, 1992 
U.S. App. LEXIS 16712 (6th Cir. Tenn. 1992), 
rehearing denied, 970 F.2d 199, 1992 U.S. App. 
LEXIS 20940 (6th Cir. 1992). 


48-56-204. Member’s liability for dues, assessments and fees. 


(a) Amember may become liable to the corporation for dues, assessments or 
fees by consenting (expressly or impliedly) to such obligation; provided, that a 
charter or bylaw provision or a resolution adopted by the board authorizing or 
imposing dues, assessments or fees does not, of itself, create liability. 
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(b) Nothing in this section shall prevent a corporation from terminating or 
suspending a member’s membership for nonpayment of dues, assessments or 
fees, even though the member is not liable to the corporation, pursuant to this 
section, for payment of such dues, assessments or fees. 


History. to certain rural electric and community ser- 
Acts 1987, ch. 242, § 6.23. vices cooperatives, § 65-25-125. 


Cross-References. 
Inapplicability of Nonprofit Corporation Act 


48-56-205. Creditor’s action against member. 


(a) No proceeding may be brought by a creditor of a corporation to reach the 
liability, if any, of a member to the corporation unless final judgment has been 
rendered in favor of the creditor against the corporation and execution has 
been returned unsatisfied in whole or in part or unless such proceeding would 
be useless. 

(b) All creditors of the corporation, with or without reducing their claims to 
judgment, may intervene in any creditor’s proceeding brought under subsec- 
tion (a) to reach and apply unpaid amounts due the corporation. Any or all 
members who owe amounts to the corporation may be joined in such proceed- 
ing. 

(c) Nothing provided in subsection (a) or (b) is intended to preclude the 
availability of other remedies to a creditor. 


History. 
Acts 1987, ch. 242, § 6.24. 
NOTES TO DECISIONS 
1. Nonprofit Corporations. recognizes that such a suit can be maintained. 


No law prevents the corporate veil of anon- Foster Wheeler Energy Corp. v. Metropolitan 
profit corporation from being pierced to reach Knox Solid Waste Authority, Inc., 970 F.2d 199, 
its members for the same reasons that the veil 1992 U.S. App. LEXIS 16712 (6th Cir. Tenn. 
of a business corporation can be pierced to 1992), rehearing denied, 970 F.2d 199, 1992 
reach its stockholders, and T.C.A. § 48-56-205 U.S. App. LEXIS 20940 (6th Cir. 1992). 


PART 3 
RESIGNATION AND TERMINATION 


48-56-301. Resignation. 


(a) A member may resign at any time. 
(b) The resignation of a member does not relieve the member from any 
obligations the member may have to the corporation. 


History. Textbooks. 
Acts 1987, ch. 242, § 6.30. Tennessee Forms (Robinson, Ramsey and 


Cross-References. Harwell), No. 5-2505. 


Inapplicability of Nonprofit Corporation Act 
to certain rural electric and community ser- 
vices cooperatives, § 65-25-125. 
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48-56-302. Termination. 


(a) Unless the charter provides for the removal of a member and termina- 
tion of a membership without cause, no member may be expelled or suspended, 
and no membership or memberships may be terminated or suspended except 
pursuant to a procedure which is fair and reasonable and is carried out in good 
faith. 

(b) A procedure is fair and reasonable when either: 

(1) The charter or bylaws set forth a procedure which provides: 

(A) Not less than fifteen (15) days’ prior written notice of the expulsion, 
suspension, or termination and the reasons therefor; and 

(B) An opportunity for the member to be heard, orally or in writing, not 
less than five (5) days before the effective date of the expulsion, suspen- 
sion, or termination by a person or persons authorized to decide that the 
proposed expulsion, suspension, or termination not take place; or 
(2) It is fair and reasonable taking into consideration all of the relevant 

facts and circumstances. 

(c) A procedure is not necessarily unfair nor unreasonable: 

(1) If a member’s attorney is excluded from the hearing; 

(2) If the member is not allowed to cross-examine adverse witnesses; or 

(3) If the person or persons authorized to make the decision consider 
matters and evidence which would be inadmissible in a court of law. 

(d) Any written notice given by mail must be given by first class or certified 
mail sent to the last address of the member shown on the corporation’s records. 

(e) Any proceeding challenging an expulsion, suspension or termination, 
including a proceeding in which defective notice is alleged, must be commenced 
within one (1) year after the effective date of the expulsion, suspension or 
termination. 

(f) A member who has been expelled or suspended may be liable to the 
corporation for dues, assessments or fees. 

(g) This section shall not apply to any amendment of the charter or bylaws 
meeting the requirements of chapters 51-68 of this title and § 48-60-302. 


History. to certain rural electric and community ser- 
Acts 1987; ch. 242, § 6.31. vices cooperatives, § 65-25-125. 


Cross-References. 
Inapplicability of Nonprofit Corporation Act 


NOTES TO DECISIONS 


1. Power of Board of Directors. the best judge of what causes justify expelling a 
Where the corporate charter did not provide member. Original Lawrence County Farm Org. 
otherwise, the board of directors of a nonprofit y. Tennessee Farm Bureau Fed’n, 907 S.W.2d 


corporation had the power to decide the issue of 419, 1995 Tenn. App. LEXIS 288 (Tenn. Ct. 
termination of a member, and the corporation App. 1995). 
itself, acting through its board of directors, was 


48-56-303. Purchase of memberships. 


(a) A public benefit corporation may not purchase any of its memberships or 
any right arising therefrom. 
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(b) A mutual benefit corporation may purchase the membership of a 
member who resigns or whose membership is terminated for the amount and 
pursuant to the conditions set forth in or authorized by its charter. No payment 
shall be made in violation of chapter 63 of this title. 


History. to certain rural electric and community ser- 
Acts 1987, ch. 242, § 6.32. vices cooperatives, § 65-25-125. 


Cross-References. 
Inapplicability of Nonprofit Corporation Act 


PART 4 
DERIVATIVE SUITS 


48-56-401. Derivative suits. 


(a) A proceeding may be brought in the right of a domestic or foreign 
corporation to procure a judgment in its favor by: 

(1) Any member or members having five percent (5%) or more of the 
voting power or by fifty (50) members, whichever is less; or 
(2) Any director. 

(b) In any such proceeding, each plaintiff shall be a member or director at 
the time of bringing the proceeding. | 

(c) Acomplaint in a proceeding brought in the right of a corporation must be 
verified and allege with particularity the demand made, if any, to obtain action 
by the directors and either why the plaintiffs could not obtain the action or why 
they did not make the demand. If a demand for action was made and the 
corporation’s investigation of the demand is in progress when the proceeding is 
filed, the court may stay the suit until the investigation is completed. 

(d) A proceeding commenced under this section may not be discontinued or 
settled without the court’s approval. If the court determines that a proposed 
discontinuance or settlement will substantially affect the interest of the 
corporation’s members or a class of members, the court shall direct that notice 
be given the members affected. If notice is so directed to be given, the court 
may determine which party or parties to the suit shall bear the expense of 
giving such notice, in such proportion as the court finds to be reasonable in the 
circumstances, and the amount of such expense shall be awarded as special 
costs of the suit and recoverable in the same manner as other taxable costs. 

(e) On termination of the proceeding, the court may require the plaintiffs to 
pay any defendant’s reasonable expenses (including counsel fees) incurred in 
defending the suit if it finds that the proceeding was commenced frivolously or 
in bad faith. 

(f) If the proceeding on behalf of the corporation results in the corporation 
taking some action requested by the plaintiffs or otherwise was successful, in 
whole or in part, or if anything was received by the plaintiffs as a result of a 
judgment, compromise, or settlement of an action or claim, the court may 
award the plaintiffs reasonable expenses (including counsel fees). 

(g) The plaintiffs shall notify the attorney general and reporter within ten 
(10) days after commencing any proceedings under this section if the proceed- 
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48-56-401 


ing involves a public benefit corporation or assets held in charitable trust by a 


mutual benefit corporation. 


History. 
Acts 1987, ch. 242, § 6.40. 


Textbooks. 
Tennessee Jurisprudence, 7 Tenn. Juris., 
Corporations, § 90. 


NOTES TO DECISIONS 


1. Standing. 

In a dispute between homeowners and a 
developer, it was error for a trial court to order 
the developer from violating the tax limitations 
of the developer’s charter because the home- 
owners had no standing to allege a violation. 
Hughes v. New Life Dev. Corp., 387 S.W.3d 453, 
2012 Tenn. LEXIS 819 (Tenn. Nov. 19, 2012). 

Chancery court properly granted summary 
judgment to an intervening nonprofit organiza- 
tion and its directors and dismissed all of the 
members’ claims because the members lacked 
standing inasmuch as they could not fairly and 
adequately represent the interest of the orga- 


nization’s remaining members where they vol- 
untarily surrendered their memberships in the 
organization according to the organization’s 
constitution, and exhibited an overriding an- 
tagonistic relationship between the members 
and the organization, and the trial court al- 
lowed the members a reasonable opportunity to 
engage in discovery related to the issue of 
standing both before and after the organization 
intervened in the case. United Supreme Coun- 
cil AASR SJ v. McWilliams, — S.W.3d —, 2019 
Tenn. App. LEXIS 142 (Tenn. Ct. App. Mar. 21, 
2019). 


DECISIONS UNDER PRIOR LAW 


Analysis 


1. In General. 
2. Construction with Other Laws. 
3. Attorney’s Fees. 


1. In General. 

Members of a not-for-profit corporation can 
bring a derivative action in Tennessee. Bourne 
v. Williams, 633 S.W.2d 469, 1981 Tenn. App. 
LEXIS 596 (Tenn. Ct. App. 1981); Hannewald v. 
Fairfield Communities, Inc., 651 S.W.2d 222, 
1983 Tenn. App. LEXIS 701 (Tenn. Ct. App. 
1983), superseded by statute as stated in, 
Brady v. Calcote, — S.W.3d —, 2005 Tenn. App. 
LEXIS 8 (Tenn. Ct. App. Jan. 11, 2005), super- 
seded by statute as stated in, House v. Edmond- 
son, — S.W.3d —, 2006 Tenn. App. LEXIS 320 
(Tenn. Ct. App. May 16, 2006), superseded by 
statute as stated in, House v. Estate of Ed- 
mondson, 245 S.W.3d 372, 2008 Tenn. LEXIS 
16 (Tenn. Jan. 25, 2008). 


2. Construction with Other Laws. 

Tenn. R. Civ. P. 23.06 was broader than 
former similar section, but they were not in 
conflict; former section did not affirmatively bar 
derivative suits, while Tenn. R. Civ. P. 23.06 
does include them. Hannewald v. Fairfield 


Communities, Inc., 651 S.W.2d 222, 1983 Tenn. 
App. LEXIS 701 (Tenn. Ct. App. 1983), super- 
seded by statute as stated in, Brady v. Calcote, 
— §.W.3d —, 2005 Tenn. App. LEXIS 8 (Tenn. 
Ct. App. Jan. 11, 2005), superseded by statute 
as stated in, House v. Edmondson, — S.W.3d —, 
2006 Tenn. App. LEXIS 320 (Tenn. Ct. App. 
May 16, 2006), superseded by statute as stated 
in, House v. Estate of Edmondson, 245 S.W.3d 
372, 2008 Tenn. LEXIS 16 (Tenn. Jan. 25, 
2008). 


3. Attorney’s Fees. 

Former section, read as a whole and in con- 
junction with Tenn. R. Civ. P. 23.06, did not bar 
members of not-for-profit corporations from re- 
covering attorney’s fees in successful derivative 
actions. Hannewald v. Fairfield Communities, 
Inc., 651 S.W.2d 222, 1983 Tenn. App. LEXIS 
701 (Tenn. Ct. App. 1983), superseded by stat- 
ute as stated in, Brady v. Calcote, — S.W.3d —, 
2005 Tenn. App. LEXIS 8 (Tenn. Ct. App. Jan. 
11, 2005), superseded by statute as stated in, 
House v. Edmondson, — S.W.3d —, 2006 Tenn. 
App. LEXIS 320 (Tenn. Ct. App. May 16, 2006), 
superseded by statute as stated in, House v. 
Estate of Edmondson, 245 S.W.3d 372, 2008 
Tenn. LEXIS 16 (Tenn. Jan. 25, 2008). 
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PART 5 ‘ 
DELEGATES 


48-56-501. Delegates. 


(a) A corporation may provide in its charter or bylaws for delegates having 
some or all of the authority of members. 
(b) The charter or bylaws may set forth provisions relating to: 
(1) The characteristics, qualifications, rights, limitations and obligations 
of delegates, including their selection and removal; 
(2) Calling, noticing, holding and conducting meetings of delegates; and 
(3) Carrying on corporate activities during and between meetings of 
delegates. 


History. 
Acts 1987, ch. 242, § 6.50. 


to certain rural electric and community ser- 
vices cooperatives, § 65-25-125. 


Cross-References. 
Inapplicability of Nonprofit Corporation Act 
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PART 1 
MEETINGS AND ACTION WITHOUT MEETINGS 


48-57-101. Annual meeting. 


(a) At a time stated in or fixed in accordance with the bylaws, a corporation 
with members shall hold annually a meeting of its members. 

(b) Annual membership meetings may be held in or out of this state at the 
place stated in or fixed in accordance with the bylaws. If no place is stated in 
or fixed in accordance with the bylaws, annual meetings shall be held at the 
corporation’s principal office. 

(c) At the annual meeting: 

(1) The president and chief financial officer shall report on the activities 
and financial condition of the corporation; and 
(2) The members shall consider and act upon such other matters as may 

be raised consistent with the notice requirements of § 48-57-105. 

(d) The failure to hold an annual meeting at a time stated in or fixed in 
accordance with a corporation’s bylaws does not affect the validity of any 
corporate action. 


History. Business corporations, shareholders’ meet- 
Acts 1987, ch. 242, § 7.01. ings, title 48, ch. 17, part 1. 
Cross-References. Textbooks. 
Application of nonprofit corporation law, title Tennessee Jurisprudence, 7 Tenn. Juris., 


48, chs. 51-67, to corporations existing on Janu- Corporations, § 44. 
ary 1, 1988, § 48-68-101. 


48-57-102. Special meeting. 


(a) A corporation with members shall hold a special meeting of members: 

(1) On call of its board of directors or the person or persons authorized to 
do so by the charter or bylaws; or 

(2) Unless the charter otherwise provides, if the holders of at least ten 
percent (10%) of all the votes entitled to be cast on any issue proposed to be 
considered at the proposed special meeting sign, date, and deliver to the 
corporation’s secretary one (1) or more written demands for the meeting 
describing the purpose or purposes for which it is to be held. 

(b) If not otherwise fixed under § 48-57-103 or § 48-57-107, the record date 
for determining the members entitled to demand a special meeting is the date 
the first member signs the demand. 

(c) If a notice for a special meeting demanded under subdivision (a)(2) is not 
given pursuant to § 48-57-105 within one (1) month after the effective date of 
the written demand or demands under § 48-51-202, regardless of the require- 
ments of subsection (d), any person or persons signing the demand or demands 
may set the time and place of the meeting and give notice pursuant to 
§ 48-57-105. 

(d) Special meetings of members may be held in or out of this state at the 
place stated in or fixed in accordance with the bylaws. If no place is stated in 
or fixed in accordance with the bylaws, special meetings shall be held at the 
corporation’s principal office. 
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(e) Only business within the purpose or purposes described in the meeting 
notice required by § 48-57-105 may be conducted at a special meeting of 
members. 


History. to certain rural electric and community ser- 
Acts 1987, ch. 242, § 7.02; 1989, ch. 445,§ 6. vices cooperatives, § 65-25-125. 


Cross-References. 
Inapplicability of Nonprofit Corporation Act 


48-57-103. Court-ordered meeting. 


(a) A court of record having equity jurisdiction in the county where a 
corporation’s principal office (or, if none in this state, its registered office) is 
located may summarily order a meeting to be held on application of: 

(1) Any member or other person entitled to participate in the annual 
meeting, and in the case of a public benefit corporation, the attorney general 
and reporter, if an annual meeting was not held within the earlier of six (6) 
months after the end of the corporation’s fiscal year or fifteen (15) months 
after its last annual meeting; or 

(2) A member who signed a demand for a special meeting valid under 
§ 48-57-102, or a person or persons entitled to call a special meeting and in 
the case of a public benefit corporation, the attorney general and reporter, if: 

(A) Notice of the special meeting was not given within one (1) month 
after the date the demand was delivered to the corporation’s secretary; or 
(B) The special meeting was not held in accordance with the notice. 

(b) The court may fix the time and place of the meeting, determine the 
members entitled to participate and vote at the meeting, specify a record date 
for determining members entitled to notice of the meeting, prescribe the form 
and content of the meeting notice, fix the quorum required for specific matters 
to be considered at the meeting (or direct that the votes represented at the 
meeting constitute a quorum for action on those matters), and enter other 
orders necessary to accomplish the purpose or purposes of the meeting. 

(c) If the court orders a meeting, it may also order the corporation to pay the 
member’s costs (including reasonable counsel fees) incurred to obtain the 
order. 


History. to certain rural electric and community ser- 
Acts 1987, ch. 242, § 7.03. vices cooperatives, § 65-25-125. 


Cross-References. 
Inapplicability of Nonprofit Corporation Act 


48-57-104. Action by written consent. 


(a) Action required or permitted by chapters 51-68 of this title to be taken at 
a meeting of members may be taken without a meeting if all members entitled 
to vote on the action consent in writing to taking such action without a 
meeting. If all members entitled to vote on the action consent in writing to 
taking such action without a meeting, the affirmative vote of the number of 
votes that would be necessary to authorize or take such action at a meeting 
shall be the act of the members. The action must be evidenced by one (1) or 
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more written consents describing the action taken, signed by each member 
entitled to vote on the action in one (1) or more counterparts, indicating each 
signing member’s vote or abstention on the action and delivered to the 
corporation for inclusion in the minutes or filing with the corporate records. 

(b) The charter may provide that any action required or permitted by 
chapters 51-68 of this title to be taken at a members’ meeting may be taken 
without a meeting, and without prior notice, if consents in writing setting forth 
the action so taken are signed by the members having not less than the 
minimum number of votes that would be required to authorize or take the 
action at a meeting at which all memberships entitled to vote on the action 
were present and voted. The written consent shall bear the date of signature 
of the member who signs the consent and be delivered to the corporation for 
inclusion in the minutes or filing with the corporate records. 

(c) If not otherwise determined under § 48-57-103 or § 48-57-107, the 
record date for determining members entitled to take such action without a 
meeting is the date the first member signs the consent under subsection (a). 

(d) Aconsent signed under this section has the effect of a meeting vote and 
may be described as such in any document. Unless the charter, bylaws or a 
resolution of the board of directors provides for a reasonable delay to permit 
tabulation of written consents, the action taken by written consent shall be 
effective when written consents signed by sufficient members to take the action 
are delivered to the corporation. 

(e) If chapters 51-68 of this title or the charter requires that notice of 
proposed action be given to nonvoting members and the action is to be taken by 
consent of the voting members, then the corporation must give its nonvoting 
members written notice of the proposed action at least ten (10) days before the 
action is taken. The notice must contain or be accompanied by the same 
material that under chapters 51-68 of this title would have been required to be 
sent to nonvoting members in a notice of meeting at which the proposed action 
would have been submitted to the members for action. 

(f)(1) If action is taken by less than unanimous written consent of the voting 

members, the corporation must give its nonconsenting voting members 

written notice of the action not more than ten (10) days after: 
(A) Written consents sufficient to take the action have been delivered to 
the corporation; or 
(B) Such later date that tabulation of consents is completed pursuant to 

an authorization under subsection (d). 

(2) The notice must reasonably describe the action taken and contain or 
be accompanied by the same material of this title, as would have been 
required to be sent to voting members in a notice of a meeting at which the 
action would have been submitted to the members for action. 

(g) The notice requirements in subsections (e) and (f) shall not delay the 
effectiveness of actions taken by written consent, and a failure to comply with 
such notice requirements shall not invalidate actions taken by written consent; 
provided, that this subsection (g) shall not be deemed to limit judicial power to 
fashion any appropriate remedy in favor of a member adversely affected by a 
failure to give such notice within the required time period. 

(h) An electronic transmission may be used to consent to an action, if the 
electronic transmission contains or is accompanied by information from which 
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the corporation can determine the date on which the electronic transmission 
was signed and that the electronic transmission was authorized by the 
member, the member’s agent or the member’s attorney-in-fact. | | 

(i) Delivery of a written consent to the corporation under this section is 
delivery to the corporation’s registered agent at its registered office or to the 
secretary of the corporation at its principal office (or to a designated mailing 
address such as a post office box if the United States Postal Service does not 
deliver to the corporation’s principal office). 


History. to certain rural electric and community ser- 
Acts 1987, ch. 242, § 7.04; 2014, ch. 899, vices cooperatives, § 65-25-125. 
99.21, 22 


Cross-References. 
Inapplicability of Nonprofit Corporation Act 


48-57-105. Notice of meeting. 


(a) A corporation shall give notice consistent with its charter or bylaws of 
meetings of members in a fair and reasonable manner. 

(b) Any notice which conforms to the requirements of subsection (c) is fair 
and reasonable, but other means of giving notice may also be fair and 
reasonable when all the circumstances are considered. 

(c) Notice is fair and reasonable if: 

(1) The corporation notifies its members of the place, date and time of 
each annual and special meeting of members no fewer than ten (10) days nor 
more than two (2) months before the meeting date; 

(2) Notice of an annual meeting includes a description of any matter or 
matters which must be approved by the members under § 48-58-3302, 
§ 48-58-507, § 48-60-1038, § 48-60-202, § 48-61-1038, § 48-62-102 or § 48- 
64-102; and 

(3) Notice of a special meeting includes a description of the matter or 
matters for which the meeting is called. 

(d) Unless the bylaws require otherwise, if an annual or special meeting of 
members is adjourned to a different date, time or place, notice need not be 
given of the new date, time or place, if the new date, time or place is announced 
at the meeting before adjournment. If a new record date for the adjourned 
meeting is or must be fixed under § 48-57-107, however, notice of the 
adjourned meeting must be given under this section to the members of record 
of the new record date. 

(e) When giving notice of an annual or special meeting of members, a 
corporation shall give notice of a matter a member intends to raise at the 
meeting if: 

(1) Requested in writing to do so by a person entitled to call a special 
meeting; and 

(2) The request is received by the secretary or president of the corporation 
at least ten (10) days before the corporation gives notice of the meeting. 

(f) A certificate of the secretary or other person giving the notice that the 
notice required by this section has been given shall, in the absence of fraud, be 
prima facie evidence of the facts stated therein. 
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History. Textbooks. 
Acts 1987, ch. 242, § 7.05. Tennessee Forms (Robinson, Ramsey and 
Harwell), Nos. 5-2006, 5-2106, 5-2202, 5-2303, 
Cross-References. 5-2506 


Inapplicability of Nonprofit Corporation Act 
to certain rural electric and community ser- 
vices cooperatives, § 65-25-125. 


48-57-1006. Waiver of notice. 


(a) Amember may waive any notice required by chapters 51-68 of this title, 
the charter, or bylaws before or after the date and time stated in the notice. The 
waiver must be in writing, be signed by the member entitled to the notice, and 
be delivered to the corporation for Eda Calarge in the minutes or filing with the 
corporate records. 

(b) A member’s attendance at a meeting: 

(1) Waives objection to lack of notice or defective notice of the meeting, 
unless the member at the beginning of the meeting (or promptly upon the 
member’s arrival) objects to holding the meeting or transacting business at 
the meeting; and 

(2) Waives objection to consideration of a particular matter at the meeting 
that is not within the purpose or purposes described in the meeting notice, 
unless the member objects to considering the matter when it is presented. 


History. 
Acts 1987, ch. 242, § 7.06. 


Textbooks. 
Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 5-2601. 


48-57-107. Record date — Determining members entitled to notice and 
vote. 


(a) The bylaws may fix or provide the manner of fixing the record date for 
determining the members entitled to notice of a members’ meeting. If the 
bylaws do not fix or provide for fixing such a record date, the board may fix a 
future date as such a record date. If no such record date is fixed, members at 
the close of business on the business day preceding the day on which notice is 
given, or if notice is waived, at the close of business on the business day 
preceding the day on which the meeting is held, are entitled to notice of the 
meeting. 

(b) The bylaws may fix or provide the manner of fixing a date as the record 
date for determining the members entitled to vote at a member’s meeting. If 
the bylaws do not fix or provide for fixing such a record date, the board may fix 
a future date as such a record date. If no such record date is fixed, members on 
the date of the meeting who are otherwise eligible to vote are entitled to vote 
at the meeting. 

(c) The bylaws may fix or provide the manner for determining a date as the 
record date for the purpose of determining the members entitled to exercise 
any rights in respect of any other lawful action. If the bylaws do not fix or 
provide for fixing such a record date, the board may fix in advance such a 
record date. If no such record date is fixed, members at the close of business on 
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the day on which the board adopts the resolution relating thereto, or the 
sixtieth day prior to the date of such other action, whichever is later, are 
entitled to exercise rights. | 

(d) Arecord date fixed under this section may not be more than seventy (70) 
days before the meeting or action. requiring a determination of members 
occurs. 

(e) A determination of members entitled to notice of or to vote at a 
membership meeting is effective for any adjournment of the meeting unless 
the board fixes a new date for determining the right to notice or the right to 
vote, which it must do if the meeting is adjourned to a date more than four (4) 
months after the record date for determining members entitled to notice of the 
original meeting. 

(f) If a court orders a meeting adjourned to a date more than four (4) months 
after the date fixed for the original meeting, it may provide that the original 
record date for notice or voting continues in effect or it may fix a new record 
date for notice or voting. 


History. 
Acts 1987, ch. 242, § 7.07. 


48-57-108. Action by written ballot. 


(a) Except as otherwise restricted by the charter or bylaws, any action that 
may be taken at any annual, regular, or special meeting of members may be 
taken without a meeting if the corporation having members delivers a ballot to 
every member entitled to vote on the matter. 

(b) A ballot must: 

(1) Be in the form of a document; 

(2) Set forth each proposed action; 

(3) Provide an opportunity to vote for, or withhold a vote for, each 
candidate for election as a director; and 

(4) Provide an opportunity to vote for or against or abstain from each 
proposed action. 

(c) Approval by ballot pursuant to this section of action, unless the charter, 
bylaws, or chapters 51-68 of this title require a greater number of affirmative 
votes, is valid only when the number of votes cast by ballot equals or exceeds 
the quorum required to be present at a meeting authorizing the action, and the 
number of approvals equals or exceeds the number of votes that would be 
required to approve the matter at a meeting at which the total number of votes 
cast was the same as the number of votes cast by ballot. 

(d) All solicitations for votes by ballot must: 

(1) Indicate the number of responses needed to meet the quorum 
requirements; 

(2) State the percentage of approvals necessary to approve each matter 
other than election of directors; and 

(3) Specify the time by which a ballot must be received by the corporation 
having members in order to be counted. 

(e) Except as otherwise permitted by the charter, bylaws or ballot, a ballot 
may not be revoked. 
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History. to certain rural electric and community ser- 
Acts 1987, ch. 242, § 7.08; 2014, ch. 899, vices cooperatives, § 65-25-125. 
§ 23. 


Cross-References. 
Inapplicability of Nonprofit Corporation Act 


PART 2 
VOTING 


48-57-201. Members’ list for meeting. 


(a) After fixing a record date for a notice of a meeting, a corporation shall 
prepare an alphabetical list of the names of all its members who are entitled 
to notice of a meeting. The list must show the address and number of votes 
each member is entitled to vote at the meeting. The corporation shall prepare 
on a current basis through the time of the membership meeting a list of 
members, if any, who are entitled to vote at the meeting, but not entitled to 
notice of the meeting. This list shall be prepared on the same basis and be part 
of the list of members. 

(b) The list of members must be available for inspection by any member for 
the purpose of communication with other members concerning the meeting, 
beginning two (2) business days after notice is given of the meeting for which 
the list was prepared and continuing through the meeting, at the corporation’s 
principal office or at a reasonable place identified in the meeting notice in the 
city where the meeting will be held. A member, a member’s agent, or attorney 
is entitled on written demand to inspect and, subject to the limitations of 
§§ 48-66-102(c) and 48-66-105, to copy the list, at a reasonable time and at the 
member’s expense, during the period it is available for inspection. 

(c) The corporation shall make the list of members available at the meeting, 
and any member, a member’s agent, or attorney is entitled to inspect the list 
at any time during the meeting or any adjournment. 

(d) If the corporation refuses to allow a member, a member’s agent, or 
attorney to inspect the list of members before or at the meeting (or copy the list 
as permitted by subsection (b)), a court of record having equity jurisdiction in 
the county where a corporation’s principal office (or if none in this state, its 
registered office) is located, on application of the member, may summarily 
order the inspection or copying at the corporation’s expense and may postpone 
the meeting for which the list was prepared until the inspection or copying is 
complete. 

(e) Refusal or failure to make available the members’ list does not affect the 
validity of action taken at the meeting. 


History. Textbooks. 
Acts 1987, ch. 242, § 7.20. Tennessee Jurisprudence, 7 Tenn. Juris., 


Cross-References. Corporations, § 44. 


Inapplicability of Nonprofit Corporation Act 
to certain rural electric and community ser- 
vices cooperatives, § 65-25-125. 
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48-57-202. Voting entitlement generally. 


(a) Unless the charter or bylaws provide otherwise, each member is entitled 
to one (1) vote on each matter voted on by the members. 

(b) Unless the charter or bylaws provide otherwise, if a membership stands 
of record in the names of two (2) or more persons, their acts with respect to 
voting shall have the following effect: 

(1) If only one (1) vote, such act binds all; and 
(2) If more than one (1) vote, the vote shall be divided on a pro rata basis. 

(c) Memberships standing in the name of another nonprofit or for-profit 
corporation, domestic or foreign, may be voted by such officer, agent or proxy as 
the bylaws of such corporation may prescribe or, in the absence of a bylaw 
provision, as the board of directors of such corporation may determine. The 
corporation whose membership is being voted may rely on the representations 
of such officer, agent, or proxy as to the authority unless such authority is 
questioned. 


History. 
Acts 1987, ch. 242, § 7.21. 


48-57-203. Quorum requirements. 


(a) Unless chapters 51-68 of this title or the charter or bylaws provide for a 
higher or lower quorum, ten percent (10%) of the votes entitled to be cast on a 
matter must be represented at a meeting of members to constitute a quorum 
on that matter. 

(b) An amendment to the charter or bylaws that adds, changes, or deletes a 
greater quorum or voting requirement shall meet the same quorum require- 
ment in subsection (a) and be adopted by the same vote and voting groups 
required to take action under the quorum and voting requirements then in 
effect or proposed to be adopted, whichever is greater. 

(c) When a quorum is once present to organize a meeting, a meeting may be 
adjourned despite the absence of a quorum caused by the subsequent with- 
drawal of any of those present. 


History. to certain rural electric and community ser- 
Acts 1987, ch. 242, § 7.22; 2014, ch. 899, vices cooperatives, § 65-25-125. 
§§ 24, 25. 


Cross-References. 
Inapplicability of Nonprofit Corporation Act 


48-57-204. Voting requirements. 


If a quorum exists, action on a matter by a voting group is approved if the 
votes cast within the voting group favoring the action exceed the votes cast 
opposing the action, unless the charter, bylaws or chapters 51-68 of this title 
require a greater number of affirmative votes. 


History. _ Cross-References. 
Acts 1987, ch. 242, § 7.28; 2014, ch. 899, Inapplicability of Nonprofit Corporation Act 
§ 26. to certain rural electric and community ser- 
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vices cooperatives, § 65-25-125. 


48-57-205. Proxies. 


(a) Unless the charter or bylaws prohibit or limit proxy voting, a member 
may vote in person or by proxy. 

(b) Without limiting the manner in which a member may authorize another 
person or persons to act for the member as proxy pursuant to this section, the 
following shall constitute a valid means by which a member may grant such 
authority: 

(1) A member may execute a writing authorizing another person or 
persons to act for the member as proxy. Execution may be accomplished by 
the member personally signing such writing or by an attorney-in-fact in the 
case of an individual member or by an authorized officer, director, employee, 
agent or attorney-in-fact in the case of any other member signing such 
writing or causing the member’s signature to be affixed to such writing by 
any reasonable means, including, but not limited to, facsimile signature; 

(2) A member may authorize another person or persons to act for the 
member as proxy by transmitting or authorizing the transmission of a 
telegram, cablegram, or electronic transmission to the person who will be the 
holder of the proxy or to a proxy solicitation firm, proxy support service 
organization or like agent duly authorized by the person who will be the 
holder of the proxy to receive such transmission; provided, that any such 
telegram, cablegram, or electronic transmission shall either set forth or be 
submitted with information from which it can be determined that the 
telegram, cablegram, or electronic transmission was authorized by the 
member. If it is determined that such telegrams, cablegrams, or electronic 
transmissions are valid, the inspectors or, if there are no inspectors, such 
other persons making such determination shall specify the information upon 
which they relied; 

(3) Any copy, electronic transmission or other reliable reproduction of 
such writing or transmission may be substituted or used in lieu of the 
original writing or transmission for any and all purposes for which the 
original writing or transmission could be used; provided, that such copy, 
electronic transmission or other reproduction shall be a complete reproduc- 
tion of the entire original writing or transmission. 

(c) An appointment of a proxy is effective when received by the secretary or 
other officer or agent authorized to tabulate votes. An appointment is valid for 
eleven (11) months unless another period is expressly provided in the appoint- 
ment form. 

(d) An appointment of a proxy is revocable by the member unless the 
appointment form conspicuously states that it is irrevocable and the appoint- 
ment is coupled with an interest. Appointments coupled with an interest 
include the appointment of: 

(1) A pledgee; 

(2) A person who purchased or agreed to purchase the membership; 

(3) A creditor of the corporation who extended it credit under terms 
requiring the appointment; 
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(4) An employee of the corporation whose employment contract requires 
the appointment; or 

(5) A party to a voting agreement created under § 48-57-301. 

(e) In the case of a proxy not made irrevocable under subsection (d), the 
death or incapacity of the member appointing a proxy does not affect the right 
of the corporation to accept the proxy’s authority unless notice of the death or 
incapacity is received by the secretary or other officer or agent authorized to 
tabulate votes before the proxy exercises the proxy’s authority under the 
appointment. 

(f) An appointment made irrevocable under subsection (d) becomes revo- 
cable when the interest with which it is coupled is extinguished. 

(g) A transferee for value of the membership subject to an irrevocable 
appointment may revoke the appointment if the transferee did not know of its 
existence when such transferee acquired the membership, and the existence of 
the irrevocable appointment was not noted conspicuously on the document or 
documents representing the membership or the right to transfer the member- 
ship. 

(h) Subject to § 48-57-208 and to any express limitation on the proxy’s 
authority appearing on the face of the appointment form, a corporation is 
entitled to accept the proxy’s vote or other action as that of the member making 
the appointment. 

(i) Each fiduciary, including such acting as executor, administrator, guard- 
ian, committee, agent, or trustee, owning memberships registered in such 
person’s name as fiduciary, or in the name of another for the convenience of the 
fiduciary, whether the corporation issuing such memberships is foreign or 
domestic, may, in addition to exercising the voting rights vested in such 
fiduciary, execute and deliver, or cause to be executed and delivered, a proxy or 
proxies in accordance with this section to others for the voting of such 
memberships, but subject always to the following limitations: 

(1) If there are two (2) or more fiduciaries acting, the proxy shall be 
executed by, and voting instructions shall be issued by, agreement of all 
fiduciaries or a majority of them, and in the event of failure to obtain a 
majority, each of the fiduciaries shall vote the number of memberships held 
by the fiduciaries divided by the number of fiduciaries; and 

(2) In the event the rights, manner or method of voting or the purpose to 
be accomplished is fixed by the instrument or instruments appointing the 
fiduciaries, the directions therein shall govern. 


History. to certain rural electric and community ser- 
Acts 1987, ch. 242, § 7.24; 2014, ch. 899, vices cooperatives, § 65-25-125. 
rg te 

: Textbooks. 

Cross-References. Tennessee Forms (Robinson, Ramsey and 


Inapplicability of Nonprofit Corporation Act Harwell), Nos. 5-2501 — 5-2503. 


48-57-206. Voting for directors — Cumulative voting. 


(a) Unless otherwise provided in the charter or the bylaws, directors are 
elected by a plurality of the votes cast by the members entitled to vote in the 
election at a meeting at which a quorum is present. 
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(b) Members do not have a right to cumulate their votes for directors unless 
the charter or the bylaws so provide. 

(c) If the charter or the bylaws provide for cumulative voting by members, 
members may so vote, by multiplying the number of votes they are entitled to 
cast by the number of directors for whom they are entitled to vote, and cast the 
product for a single candidate or distribute the product among two (2) or more 
candidates. 

(d) Members otherwise entitled to vote cumulatively may not vote cumula- 
tively at a particular meeting unless: 

(1) The meeting notice or statement accompanying the notice states 
conspicuously that cumulative voting is authorized; or 

(2) A member who has the right to cumulate the member’s votes gives 
notice during the meeting and before the vote is taken of the member’s intent 
to cumulate votes, and if one (1) member gives this notice, all other members 
participating in the election are entitled to cumulate their votes without 
giving further notice. 

(e) Members may not cumulatively vote if the directors and members are 
identical. 


History. to certain rural electric and community ser- 
Acts 1987, ch. 242, § 7.25. vices cooperatives, § 65-25-125. 


Cross-References. 
Inapplicability of Nonprofit Corporation Act 


48-57-207. Other methods of electing directors. 


A corporation may provide in its charter or bylaws for election of directors by 
members or delegates: 
(1) On the basis of chapter or other organizational unit; 
(2) By region or other geographic unit; 
(3) By preferential voting; or 
(4) By any other reasonable method. 


History. to certain rural electric and community ser- 
Acts: 1987, ch. 242, § 7.26. vices cooperatives, § 65-25-125. 


Cross-References. 
Inapplicability of Nonprofit Corporation Act 


48-57-208. Corporation’s acceptance of votes. 


(a) If the name signed on a vote, consent, waiver, or proxy appointment 
corresponds to the name of a member, the corporation if acting in good faith is 
entitled to accept the vote, consent, waiver, or proxy appointment and give it 
effect as the act of the member. 

(b) If the name signed on a vote, consent, waiver, or proxy appointment does 
not correspond to the record name of a member, the corporation if acting in 
good faith is nevertheless entitled to accept the vote, consent, waiver, or proxy 
appointment and give it effect as the act of the member if: 

(1) The member is an entity and the name signed purports to be that of an 
officer or agent of the entity; 
(2) The name signed purports to be that of an administrator, executor, 
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guardian, or conservator representing the member and, if the corporation 

requests, evidence of fiduciary status acceptable to the corporation has been 

presented with respect to the vote, consent, waiver, or proxy appointment; 

(3) The name signed purports to be that of a receiver or trustee in 
bankruptcy of the member, and, if the corporation requests, evidence of this 
status acceptable to the corporation has been presented with respect to the 
vote, consent, waiver, or proxy appointment; 

(4) The name signed purports to be that of a pledgee, beneficial owner, or 
attorney-in-fact of the member and, if the corporation requests, evidence 
acceptable to the corporation of the signatory’s authority to sign for the 
member has been presented with respect to the vote, consent, waiver, or 
proxy appointment; or | 

(5) Two (2) or more persons hold the membership as cotenants or 
fiduciaries and the name signed purports to be the name of at least one (1) 
of the coholders and the person signing appears to be acting on behalf of all 
the coholders. | 
(c) The corporation is entitled to reject a vote, consent, waiver, or proxy 

appointment if the secretary or other officer or agent authorized to tabulate 
votes, acting in good faith, has a reasonable basis for doubt about the validity 
of the signature or about the signatory’s authority to sign for the member. 

(d) The corporation and its officer or agent who accepts or rejects a vote, 
consent, waiver, or proxy appointment in good faith and in accordance with the 
standards of this section are not liable in damages to the member for the 
consequences of the acceptance or rejection. 

(e) Corporate action based on the acceptance or rejection of a vote, consent, 
waiver, or proxy appointment under this section is valid unless a court of 
competent jurisdiction determines otherwise. 

(f) The grounds for acceptance of votes set out in subsection (b) do not 
constitute the exclusive basis on which a corporation may accept votes. 


History. to certain rural electric and community ser- 
Acts 1987, ch. 242, § 7.27. vices cooperatives, § 65-25-125. 


Cross-References. 
Inapplicability of Nonprofit Corporation Act 


48-57-209. Inspectors. 


(a) A corporation with members may appoint one (1) or more inspectors to 
act at a meeting of members and make a report in the form of a document of 
the inspectors’ determinations. Each inspector shall execute the duties of 
inspector impartially and according to the best of the inspector’s ability. 

(b) The inspectors shall: 

(1) Ascertain the number of members and their voting power; 
(2) Determine the members present at a meeting; 
(3) Determine the validity of proxies and ballots; 
(4) Count all votes; and . 
(5) Determine the result. 
(c) An inspector may, but need not, be a director, member, officer, or 
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employee of the membership corporation. A person who is a candidate for office 
to be filled at the meeting shall not be an inspector. 


History. 
Acts 2014, ch. 899, § 28. 


PART 3 
VOTING AGREEMENTS 


48-57-301. Voting agreements. 


(a) An agreement between two (2) or more members, if in writing and signed 
by the parties thereto, may provide the manner in which the parties to the 
agreement will exercise their voting rights. Nothing in this subsection (a) shall 
impair the right of the corporation to treat the members of record as entitled 
to exercise their voting rights. 

(b) No written agreement to which all or less than all the members have 
actually assented, whether embodied in the charter or bylaws or in any 
agreement in writing signed by all the parties thereto, which agreement 
relates to any phase of the affairs of the corporation, whether to its manage- 
ment or otherwise, shall be invalid as between the parties thereto on the 
ground that it is an attempt by the parties thereto to restrict the discretion of 
the board of directors in its management of the corporation or to treat the 
corporation as if it were a partnership or to arrange their relationships in a 
manner that would be appropriate only between parties. 

(c) The duration of any agreement permitted by subsection (a) shall not 
exceed twenty (20) years. Failure to state a period of duration or stating a 
period of duration in excess of twenty (20) years shall not invalidate the 
agreement, but in either case the period of duration of the agreement shall be 
twenty (20) years. Any such agreement shall be renewable at any time before 
the expiration of such twenty-year period by agreement of all members bound 
thereby at the date of renewal. 

(d) A transferee of a membership in a corporation whose members have 
entered into an agreement authorized by subsection (a) or (b) shall be bound by 
such agreement or any renewal of such agreement authorized by subsection (c) 
if the transferee takes the membership with notice thereof. A transferee shall 
be deemed to have notice of any such agreement or any such renewal if the 
existence thereof is noted on the face or the back of the certificate representing 
such membership. 

(e) The effect of any agreement authorized by subsection (b) or any renewal 
thereof authorized by subsection (c) shall be to relieve the directors and impose 
upon the members assenting thereto the liability for managerial acts or 
omissions that is imposed on directors by law, to the extent that and so long as 
the discretion or powers of the board of directors, in its management of 
corporate affairs, are controlled by any such agreement. 

(f) A voting agreement created under this section is specifically enforceable, 
except that a voting agreement is not enforceable to the extent that enforce- 
ment of the agreement would violate the purposes of the corporation with 
members. 


48-57-301 


History. 


Acts 1987, ch. 242, § 7.30; 2014, ch. 899, 


§ 29. 


Cross-References. 
Inapplicability of Nonprofit Corporation Act 


Section 


48-58-101. 
48-58-102. 
48-58-103. 
48-58-104. 
48-58-105. 
48-58-106. 
48-58-107. 
48-58-108. 
48-58-109. 
48-58-110. 
48-58-111. 
48-58-112. 


48-58-201. 
48-58-202. 
48-58-203. 
48-58-204. 
48-58-205. 
48-58-206. 


48-58-301. 
48-58-302. 
48-58-303. 
48-58-304. 


48-58-401. 
48-58-402. 
48-58-403. 
48-58-404. 
48-58-405. 
48-58-406. 


48-58-501. 
48-58-502. 
48-58-503. 
48-58-504. 
48-58-505. 
48-58-506. 
48-58-507. 
48-58-508. 
48-58-509. 


48-58-601. 
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to certain rural electric and community ser- 
vices cooperatives, § 65-25-125. 


Textbooks. 
Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 5-2504. 


CHAPTER 58 
DIRECTORS AND OFFICERS 


Part 1. Board of Directors 


Requirement for and duties of board of directors. 
Qualifications of directors. 

Number of directors. 

Election, designation, and appointment of directors. 
Terms of directors generally. 

Staggered terms for directors. 

Resignation of directors. 

Removal of directors elected by members or directors. 
Removal of designated or appointed directors. 
Removal of directors by judicial proceeding. 
Vacancy on board. 

Compensation of directors. 


Part 2. Meetings and Action of Board 


Regular and special meetings. 
Action without meeting. 
Notice of meetings. 

Waiver of notice. 

Quorum and voting. 
Committees. 


Part 3. Standards of Conduct 


General standards for directors. 

Personal liability of director — Enforcement. 
Loans to or guarantees for directors and officers. 
[Repealed.] 


Part 4. Officers 


Required officers. 

Duties of officers. 

Standards of conduct for officers. 

Resignation and removal of officers. 

Contract rights of officers — Removal. 

Release or assignment of life insurance on officers. 


Part 5. Indemnification 


Part definitions. 

Authority to indemnify. 

Mandatory indemnification. 

Advance for expenses. 

Court-ordered indemnification. 

Determination and authorization of indemnification. 
Indemnification of officers, employees, and agents. 
Insurance. 

Applicability of part. 


Part 6. Limitation of Actions and Immunity 


Limitation of and immunity from actions for breach of fiduciary duty. 
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Part 7. Director’s or Officer’s Conflicting Interest Transactions 


Section 

48-58-701. Part definitions. 

48-58-702. Conflicting interest transaction may be subject of equitable relief or give rise to 
damages award or sanctions — Circumstances when conflicting interest transaction 
may not be subject of equitable relief or give rise to damages award or sanctions. 

48-58-703. When director’s or officer’s action respecting conflicting interest transaction is effective 
— Required disclosures — Quorum. 

48-58-704. When members’ action respecting a director’s or officer’s conflicting interest transac- 
tion is effective — Disclosure of nonqualified memberships — Quorum — Procedure 
for noncompliant member votes. 


PART 1 
BOARD OF DIRECTORS 


48-58-101. Requirement for and duties of board of directors. 


(a) Each corporation must have a board of directors. 

(b) Except as provided in chapters 51-68 of this title or subsection (c), all 
corporate powers shall be exercised by or under the authority of, and the 
affairs of the corporation managed under the direction of, its board. 

(c) The charter of a mutual benefit corporation may authorize a person or 
persons to exercise some or all of the powers which would otherwise be 
exercised by a board. To the extent so authorized, any such person or persons 
shall have the duties and responsibilities of the directors, and the directors 
shall be relieved to that extent from such duties and responsibilities. 

(d) The charter of a public benefit corporation may authorize no less than 
three (3) individuals to exercise some or all of the powers which would otherwise 
be exercised by a board. If individuals are authorized to exercise powers 
pursuant to this subsection (d), any and all such individuals shall have the 
duties and responsibilities of the directors, and the directors shall be relieved 
from such duties and responsibilities; provided, however, if the charter of a 
public benefit corporation that is in existence and not administratively dissolved 
on July 1, 2014, contains a provision on or before July 1, 2014, that authorizes 
less than three (3) individuals or an entity or entities to exercise some or all of 
the powers that would otherwise be exercised by a board, that provision shall 
remain valid and effective until the first occurrence of one of the following: 

(1) The provision is amended or modified to conform with this section; 

(2) All individuals authorized to exercise powers of the board cease to 
serve in such a capacity; or 

(3) The dissolution, resignation or removal of all of the entities authorized 
to exercise powers of the board. 


History. 
Acts 1987, ch. 242, § 8.01; 2014, ch. 899, 
§ 30, 31. 


Cross-References. 

Application of nonprofit corporation law, title 
48, chs. 51-67, to corporations existing on Janu- 
ary 1, 1988, § 48-68-101. 

Business corporations, directors and officers, 
title 48, ch. 18. 


Textbooks. 
Tennessee Forms (Robinson, Ramsey and 
Harwell), Nos. 5-1502, 5-1602. 


Law Reviews. 

Conversions of Nonprofit Hospitals to For- 
Profit Status: The Tennessee Experience, 28 U. 
Mem. L. Rev. 1077 (1998). 

Director and Officer Liability, 40 Vand. L. 
Rev. 599 (1987). 
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Why a Board? Group Decisionmaking in Cor- 
porate Governance, 55 Vand. L. Rev. 1 (2002). ; 


NOTES TO DECISIONS 


1. Power of Board of Directors. the best judge of what causes justify expelling a 
Where the corporate charter did not provide member. Original Lawrence County Farm Org. 
otherwise, the board of directors of a nonprofit y. Tennessee Farm Bureau Fed’n, 907 S.W.2d 


corporation had the power to decide the issue of 419, 1995 Tenn. App. LEXIS 288 (Tenn. Ct. 
termination of a member, and the corporation App, 1995). 
itself, acting through its board of directors, was 


48-58-102. Qualifications of directors. 


All directors must be natural persons. The charter or bylaws may prescribe 
other qualifications for directors. A director need not be a resident of this state 
or a member of the corporation unless the charter or bylaws so prescribe. 


History. 
Acts 1987, ch. 242, § 8.02. 


48-58-1003. Number of directors. 


(a) A board of directors must consist of three (3) or more natural persons, 
with the number specified in or fixed in accordance with the charter or bylaws. 

(b) The number of directors may be increased or decreased (but to no fewer 
than three (3)) from time to time by amendment to, or in the manner 
prescribed in, the charter or bylaws. 


History. to certain rural electric and community ser- 
Acts 1987, ch. 242, § 8.03. vices cooperatives, § 65-25-125. 


Cross-References. 
Inapplicability of Nonprofit Corporation Act 


48-58-104. Election, designation, and appointment of directors. 


(a) If the corporation has members, all directors (except the initial directors) 
shall be elected at the first annual meeting of members, and at each annual 
meeting thereafter, unless the charter or bylaws provide some other time or 
method of election, or provide that some of the directors are appointed by some 
other person or designated. 

(b) Ifthe corporation does not have members, all directors (except the initial 
directors) shall be elected, appointed or designated as provided in the charter 
or bylaws. If no method of designation or appointment is set forth in the 
charter or bylaws, the directors (other than the initial directors) shall be 
elected by the board. 
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History. to certain rural electric and community ser- 
Acts 1987, ch. 242, § 8.04; 1988, ch.610,§ 1; vices cooperatives, § 65-25-125. 
1993, ch. 412, § 1. 


Cross-References. 
Inapplicability of Nonprofit Corporation Act 


48-58-105. Terms of directors generally. 


(a) The charter or bylaws must specify the terms of directors. Except for 
designated or appointed directors, the terms of directors may not exceed five 
(5) years. In the absence of any term specified in the charter or bylaws, the 
term of each director shall be one (1) year. Directors may be elected for 
successive terms. 

(b) Except in the case of designated or appointed directors, a decrease in the 
number of directors or term of office does not shorten an incumbent director’s 
term. 

(c) Except as provided in the charter or bylaws: 

(1) The term of a director filling a vacancy in the office of a director elected 
by members expires at the next election of directors by members; and 

(2) The term of a director filling any other vacancy expires at the end of 
the unexpired term which such director is filling. 

(d) Despite the expiration of a director’s term, the director continues to 
serve until a successor is elected, designated or appointed and qualifies, or 
until there is a decrease in the number of directors. 


History. Attorney General Opinions. 

Acts 1987, ch. 242, § 8.05. Service of fifteen consecutive years on a 
board of directors would not violate T.C.A. 
§ 48-58-105, OAG 07-85, 2007 Tenn. AG LEXIS 
85 (6/1/07). 


Cross-References. 

Inapplicability of Nonprofit Corporation Act 
to certain rural electric and community ser- 
vices cooperatives, § 65-25-125. 


48-58-106. Staggered terms for directors. 


The charter or bylaws may provide for dividing the total number of directors 
into groups and staggering the terms of directors. The terms of office of the 
several groups need not be uniform. 


History. to certain rural electric and community ser- 
Acts 1987, ch. 242, § 8.06. vices cooperatives, § 65-25-125. 


Cross-References. 
Inapplicability of Nonprofit Corporation Act 


48-58-107. Resignation of directors. 


(a) A director may resign at any time by delivering written notice to the 
board of directors, its chair or president, or to the corporation. 

(b) A resignation is effective when the notice is effective unless the notice 
specifies a later effective date. If a resignation is made effective at a later date, 
the board may fill the pending vacancy before the effective date if the board 
provides that the successor does not take office until the effective date. 


48-58-108 NONPROFIT CORPORATIONS 316 


History. 
Acts 1987, ch. 242, § 8.07. 


Textbooks. 
Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 5-2603. 


48-58-108. Removal of directors elected by members or directors. 


(a) The members may remove one (1) or more directors elected by them with 
or without cause, unless the charter provides that directors may be removed 
only for cause. The charter or bylaws may specify what constitutes cause for 
removal. 

(b) If a director is elected by a class, chapter or other organizational unit or 
by region or other geographic grouping, the director may be removed only by 
the members of that class, chapter, unit or grouping. | 

(c) Except as provided in subsection (i), a director may be removed under 
subsection (a) or (b) only if the number of votes cast to remove the director 
would be sufficient to elect the director at a meeting to elect directors. 

(d) If cumulative voting is authorized, a director may not be removed if the 
number of votes, or if the director was elected by a class, chapter, unit or 
grouping of members, the number of votes of that class, chapter, unit or 
grouping, sufficient to elect the director under. cumulative voting is voted 
against the director’s removal. 

(e) Adirector elected by members may be removed by the members only at 
a meeting called for the purpose of removing the director and the meeting 
notice must state that the purpose, or one (1) of the purposes, of the meeting 
is removal of the director. 

(f) In computing whether a director is protected from removal under 
subsections (b)-(d), it should be assumed that the votes against removal are 
cast in an election for the number of directors of the class to which the director 
to be removed belonged on the date of that director’s election. 

(g) An entire board of directors may be removed under subsections (a)-(e). 

(h) The board of directors of a corporation may remove a director without 
cause who has been elected by the board by the vote of two thirds (%) of the 
directors then in office or such greater number as is set forth in the charter or 
bylaws. 

(i) If at the beginning of a director’s term on the board, the charter or bylaws 
provide that the director may be removed for missing a specified number of 
board meetings, the board may remove the director for failing to attend the 
specified number of meetings. The director may be removed only if a majority 
of the directors then in office vote for the removal. 


History. to certain rural electric and community ser- 
Acts 1987, ch. 242, § 8.08; 2014, ch. 899, vices cooperatives, § 65-25-125. 
$632: 


Cross-References. 
Inapplicability of Nonprofit Corporation Act 
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48-58-109. Removal of designated or appointed directors. 


(a) A designated director may be removed by an amendment to the charter 
or bylaws deleting or changing the designation. 

(b) Except as otherwise provided in the articles or bylaws, an appointed 
director may be removed without cause by the person appointing the director. 
The person removing the director shall do so by giving written notice of the 
removal to the director and either the presiding officer of the board or the 
corporation’s president or secretary. A removal is effective when the notice is 
effective unless the notice specifies a future effective date. 


History. to certain rural electric and community ser- 
Acts 1987, ch. 242, § 8.09; 2004, ch.505,§ 1. vices cooperatives, § 65-25-125. 


Cross-References. 
Inapplicability of Nonprofit Corporation Act 


48-58-110. Removal of directors by judicial proceeding. 


(a) Any court of record having equity jurisdiction in the county where a 
corporation’s principal office (or if none in this state, its registered office) is 
located may remove any director of the corporation from office in a proceeding 
commenced either by the corporation, its members holding at least ten percent 
(10%) of the voting power of any class or the attorney general and reporter in 
the case of a public benefit corporation if the court finds that: 

(1) The director engaged in fraudulent or dishonest conduct, or gross 
abuse of authority or discretion, with respect to the corporation, or a final 
judgment has been entered finding that the director has violated a duty set 
forth in part 3 of this chapter; and 

(2) Removal is in the best interest of the corporation. 

(b) The court that removes a director may bar the director from serving on 
the board for a period prescribed by the court. 

(c) If members or the attorney general and reporter commence a proceeding 
under subsection (a), the corporation shall be made a party defendant. 

(d) If a public benefit corporation or its members commence a proceeding 
under subsection (a), they shall give the attorney general and reporter written 
notice of the proceeding. 


History. 
Acts 1987, ch. 242, § 8.10. 


48-58-111. Vacancy on board. 


(a) Unless the charter or bylaws provide otherwise, and except as provided 
in subsections (b) and (c), if a vacancy occurs on a board of directors, including 
a vacancy resulting from an increase in the number of directors or a vacancy 
resulting from a removal with or without cause: 

(1) The members, if any, may fill the vacancy. If the vacant office was held 
by a director elected by a class, chapter or other organizational unit or by 
region or other geographic grouping, only members of that class, chapter, 
unit or grouping are entitled to vote to fill the vacancy if it is filled by the 
members; 
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(2) The board of directors may fill the vacancy; or sy 

(3) If the directors remaining in office constitute fewer than a quorum of 
the board, they may fill the vacancy by the affirmative vote of a majority of 
all the directors remaining in office. 

(b) Unless the charter or bylaws provide otherwise, if a vacant office was 
held by an appointed director, only the person who appointed the director may 
fill the vacancy. 

(c) If a vacant office was held by a designated director, the vacancy shall be 
filled as provided in the charter or bylaws. In the absence of an applicable 
charter or bylaw provision, the vacancy may not be filled by the board. 

(d) A vacancy that will occur at a specific later date (by reason of a 
resignation effective at a later date under § 48-58-107(b) or otherwise) may be 
filled before the vacancy occurs but the new director may not take office until 
the vacancy occurs. 


History. 
Acts 1987, ch. 242, § 8.11. 


48-58-112. Compensation of directors. 


Unless the charter or bylaws provide otherwise, the board of directors may 
fix the compensation of directors. 


History. 
Acts 1987, ch. 242, § 8.12. 


PART 2 
MEETINGS AND ACTION OF BOARD 


48-58-201. Regular and special meetings. 


(a) If the time and place of a directors’ meeting is fixed by the bylaws or the 
board, the meeting is a regular meeting. All other meetings are special 
meetings. 

(b) Aboard of directors may hold regular or special meetings in or out of this 
state. Unless the charter or bylaws otherwise provide, special meetings of the 
board of directors may be called by the presiding officer of the board, the 
president, or any two (2) directors. 

(c) Unless the charter or bylaws provide otherwise, a board may permit any 
or all directors to participate in a regular or special meeting by, or conduct the 
meeting through the use of, any means of communication by which all directors 
participating may simultaneously hear each other during the meeting. A 
director participating in a meeting by this means is deemed to be present in 
person at the meeting. 


History. 
Acts 1987, ch. 242, § 8.20. 


48-58-202. Action without meeting. 


(a) Unless the charter or bylaws provide otherwise, action required or 
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permitted by chapters 51-68 of this title to be taken at a board of directors’ 
meeting may be taken without a meeting. If all directors consent to taking such 
action without a meeting, the affirmative vote of the number of directors that 
would be necessary to authorize or take such action at a meeting is the act of 
the board. The action must be evidenced by one (1) or more written consents 
describing the action taken, signed by each director, and included in the 
minutes filed with the corporate records reflecting the action taken. 

(b) Action taken under this section is effective when the last director signs 
the consent, unless the consent specifies a different effective date. 

(c) Aconsent signed under this section has the effect of a meeting vote and 
may be described as such in any document. 


History. 
Acts 1987, ch. 242, § 8.21. 


48-58-203. Notice of meetings. 


(a) Unless the charter, bylaws or subsection (c) provide otherwise, regular 
meetings of the board may be. held without notice. 

(b) Unless the charter, bylaws or subsection (c) provide otherwise, special 
meetings of the board must be preceded by at least two (2) days’ notice to each 
director of the date, time, and place, but not the purpose, of the meeting. 

(c) In corporations without members, any board action to remove a director 
or to approve a matter, which would require approval by the members if the 
corporation had members, shall not be valid unless each director is given at 
least seven (7) days’ written notice that the matter will be voted upon at a 
directors’ meeting or unless notice is waived pursuant to § 48-58-204. 

(d) Notice of an adjourned meeting need not be given if the time and place 
to which the meeting is adjourned are fixed at the meeting at which the 
adjournment is taken and if the period of adjournment does not exceed one (1) 
month in any one (1) adjournment. 


History. Harwell), Nos. 5-2005, 5-2105, 5-2201, 5-2302, 
Acts 1987, ch. 242, § 8.22. 5-2601, 5-2602. 
Textbooks. 


Tennessee Forms (Robinson, Ramsey and 


48-58-204. Waiver of notice. 


(a) Adirector may waive any notice required by chapters 51-68 of this title, 
the charter or bylaws before or after the date and time stated in the notice. 
Except as provided in subsection (b), the waiver must be in the form of a 
document, signed by the director entitled to the notice, and filed with the 
minutes or the corporate records. 

(b) A director’s attendance at or participation in a meeting waives any 
required notice of the meeting unless the director at the beginning of the 
meeting (or promptly upon the director’s arrival) objects to holding the meeting 
or transacting business at the meeting and does not thereafter vote for or 
assent to action taken at the meeting. 
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History. 
Acts 1987, ch. 242, § 8.23; 2014, ch. 899, 
§ 33. 


48-58-205. Quorum and voting. 


(a) Except as otherwise provided in chapters 51-68 of this title, the charter 
or bylaws, a quorum of a board of directors consists of a majority of the 
directors in office immediately before a meeting begins. In no event may the 
charter or bylaws authorize a quorum of fewer than the greater of one third (4) 
of the number of directors in office or two (2) directors. When a quorum is once 
present to organize a meeting, a meeting may be later adjourned despite the 
absence of a quorum caused by the subsequent withdrawal of any of those 
present. 

(b) If a quorum is present when a vote is taken, the affirmative vote of a 
majority of directors present is the act of the board unless chapters 51-68 of 
this title, the charter or bylaws require the vote of a greater number of 
directors. 

(c) A director who is present at a meeting of the board of directors when 
corporate action is taken is deemed to have assented to the action taken unless: 

(1) The director objects at the beginning of the meeting (or promptly upon 
the director’s arrival) to holding it or transacting business at the meeting; 

(2) The director’s dissent or abstention from the action taken is entered in 
the minutes of the meeting; or 

(3) The director delivers notice in the form of a document of the director’s 
dissent or abstention to the presiding officer of the meeting before its 
adjournment or to the corporation immediately after adjournment of the 
meeting. The right of dissent or abstention is not available to a director who 
votes in favor of the action taken. 


History. Law Reviews. 
Acts 1987, ch. 242, § 8.24; 2014, ch. 899, Why a Board? Group Decisionmaking in Cor- 
§ 34. porate Governance, 55 Vand. L. Rev. 1 (2002). 


48-58-206. Committees. 


(a) Unless the charter or bylaws provide otherwise, a board of directors may 
create one (1) or more committees of the board. A committee may consist of one 
(1) natural person. Except as provided in § 48-58-703, members of committees 
of the board of directors may be members of the board of directors or other 
natural persons, and they shall serve at the pleasure of the board of directors. 

(b) The creation of a committee and appointment of members to it must be 
approved by the greater of: 

(1) A majority of all the directors in office when the action is taken; or 
(2) The number of directors required by the charter or bylaws to take 

action under § 48-58-205. 

(c) Sections 48-58-201 — 48-58-205, which govern meetings, action without 
meetings, notice and waiver of notice, and quorum and voting requirements of 
the board, apply to committees of the board and their members as well. 

(d) To the extent specified by the board of directors or in the charter or 
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bylaws, each committee of the board may exercise the board’s authority under 
§ 48-58-101. . 
(e) A committee may not, however: 
(1) Authorize distributions; 
(2) Approve or recommend to members dissolution, merger or the sale, 
pledge or transfer of all or substantially all of the corporation’s assets; 
(3) Elect, appoint or remove directors or fill vacancies on the board or on 
any of its committees; or 
(4) Adopt, amend or repeal the charter or bylaws. 

(f) The creation of, delegation of authority to, or action by a committee does 
not alone constitute compliance by a director with the standards of conduct 
described in § 48-58-301. 

(g) The board of directors may appoint one (1) or more directors as alternate 
members of any committee to replace any absent or disqualified committee 
member during the member’s absence or disqualification. 

(h) The corporation may create or authorize the creation of one (1) or more 
advisory committees whose members need not be directors. An advisory 
committee is not a committee of the board and may not exercise any of the 
powers of the board. 


History. 
Acts 1987, ch. 242, § 8.25; 2014, ch. 899, 
§§ 35, 36. 


PART 3 
STANDARDS OF CONDUCT 


48-58-301. General standards for directors. 


(a) Adirector shall discharge all duties as a director, including duties as a 
member of a committee: 

(1) In good faith; 

(2) With the care an ordinarily prudent person in a like position would 
exercise under similar circumstances; and 

(3) Ina manner the director reasonably believes to be in the best interests 
of the corporation. 

(b) In discharging such duties, a director is entitled to rely on information, 
Opinions, reports, or statements, including financial statements and other 
financial data, if prepared or presented by: 

(1) One (1) or more officers or employees of the corporation whom the 
director reasonably believes to be reliable and competent in the matters 
presented; 

(2) Legal counsel, public accountants or other persons as to matters the 
director reasonably believes are within the person’s professional or expert 
competence; 

(3) A committee of the board of directors of which the director is not a 
member, as to matters within its jurisdiction, if the director reasonably 
believes the committee merits confidence; or 
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(4) One (1) or more volunteers of the corporation whom the director 
reasonably believes to be reliable and competent in the matters presented. 
(c) A director is not acting in good faith if the director has knowledge 

concerning the matter in question that makes reliance otherwise permitted by 
subsection (b) unwarranted. 

(d) Adirector is not liable for any action taken as a director or any failure to 
take action, if the director performed the duties of the office in compliance with 
this section, or if the director is immune from suit under § 48-58-601. 

(e) A director shall not be deemed to be a trustee with respect to the 
corporation or with respect to any property held or administered by the 
corporation, including without limitation, property that may be subject to 
restrictions imposed by the donor or transferor of such property. 

(f) In discharging board or committee duties a director must disclose, or 
cause to be disclosed, to the other board or committee members information not 
already known by the other board or committee members but known by the 
director to be material to the discharge of their decision-making or oversight 
functions, except that disclosure is not required to the extent that the director 
reasonably believes that doing so would violate a duty imposed by law, a legally 
enforceable obligation of confidentiality, or a professional ethics rule. 

(g) A director may rely, in the case of a corporation engaged in religious 
activity, on religious authorities, religious leaders or other persons whose 
positions or duties the director reasonably believes justify reliance and 
confidence and whom the director believes to be reliable and competent in the 
matters presented. 


History. Profit Status: The Tennessee Experience, 28 U. 
Acts 1987, ch. 242, § 8.30; 2014, ch. 899, Mem. L. Rev. 1077 (1998). 
31). BOs 
88 Textbooks. 
Law Reviews. Tennessee Jurisprudence, 7 Tenn. Juris., 


Conversions of Nonprofit Hospitals to For- Corporations, §§ 57, 64, 65. 


48-58-302. Personal liability of director — Enforcement. 


(a) Unless the director complies with the applicable standards of conduct 
described in § 48-58-301, a director who votes for or assents to a distribution 
made in violation of chapters 51-68 of this title or the charter is personally 
liable to the corporation for the amount of the distribution that exceeds what 
could have been distributed without violating chapters 51-68 of this title or the 
charter. 

(b) Adirector held liable for an unlawful distribution under subsection (a) is 
entitled to contribution from: : 

(1) Every other director who voted for or assented to the distribution 
without complying with the applicable standards of conduct described in 

§ 48-58-301; and 

(2) Each person who received an unlawful distribution for the amount of 
the distribution, whether or not the person receiving the distribution knew 
it was made in violation of chapters 51-68 of this title or the charter. 

(c) A proceeding to enforce: . 

(1) The lability of a director under subsection (a) is barred unless it is 
commenced within two (2) years after the liability of such director has been 
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finally adjudicated; and 
(2) Contribution or recoupment under subsection (b) is barred unless it is 
commenced within one (1) year after the liability of the claimant has been 
finally adjudicated. 
(d) Commencement of actions described in § 48-58-601 shall be governed by 
such section. 


History. velopment entities and directors, OAG 99-043, 
Acts 1987, ch. 242, § 8.31; 2014, ch. 899, 1999 Tenn. AG LEXIS 56 (2/25/99). 
§ 39. 


Attorney General Opinions. 
Conflicts of interest involving downtown de- 


48-58-303. Loans to or guarantees for directors and officers. 


(a) A corporation may not lend money to or guarantee the obligation of a 
director or officer of the corporation. 
(b) This section does not apply to loans and guarantees authorized or 
permitted by any other statute that regulates any special class of corporation. 
(c) This section does not apply to: 
(1) Advances to pay reimbursable expenses reasonably expected to be 
incurred by a director or officer; 
(2) Advances to pay premiums on life insurance if the advance is secured 
by the cash value of the policy; 
(3) Advances pursuant to part 5 of this chapter; 
(4) Loans or advances pursuant to employee benefit plans; or 
(5) Loans to pay relocation expenses. 
(d) Neither a sale on credit in the ordinary course of business nor a life 
insurance policy loan shall be subject to the restrictions of this section. 
(e) The fact that a loan or guarantee is made in violation of this section does 
not affect the borrower’s liability on the loan. 


History. profit Corporation Act to certain rural electric 
Acts 1987, ch. 242, § 8.32; 2014, ch. 899, and community services cooperatives, § 65-25- 
§ 40. 125; 


Cross-References. 
Qualified applicability of Tennessee Non- 


48-58-304. [Repealed.] 


History. Compiler’s Notes. 
Acts 1987, ch. 242, § 8.33; repealed by Acts Former § 48-58-304 concerned liability for 
2014, ch. 899, § 41, effective January 1, 2015. unlawful distributions. 


PART 4 
OFFICERS 


48-58-401. Required officers. 


(a) Acorporation has the officers described in its bylaws or designated by its 
board of directors in accordance with the bylaws; provided, that every 
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corporation shall have a president and a secretary. Unless the charter or 
bylaws provide otherwise, officers shall be elected or appointed by the board of 
directors. . 

(b) Aduly appointed officer may appoint one (1) or more officers or assistant 
officers if authorized by the bylaws or the board of directors. 

(c) The bylaws or the board of directors shall delegate to one (1) of the 
officers responsibility for preparing minutes of the directors’ and members’ 
meetings and for authenticating records of the corporation. 

(d) The same individual may simultaneously hold more than one (1) office in 
a corporation, except the offices of president and secretary. 


History. 
Acts 1987, ch. 242, § 8.40; 1989, ch. 445, § 7. 


Textbooks. 
Tennessee Jurisprudence, 7 Tenn. Juris., 
Corporations, §§ 57, 60. 


48-58-402. Duties of officers. 


Each officer has the authority and shall perform the duties set forth in the 
bylaws or, to the extent consistent with the bylaws, the duties prescribed by 
the board of directors or by direction of an officer authorized by the board of 
directors to prescribe the duties and authority of other officers. 


History. 
Acts 1987, ch. 242, § 8.41. 


48-58-403. Standards of conduct for officers. 


(a) An officer with discretionary authority shall discharge all duties under 
that authority: 

(1) In good faith; 

(2) With the care an ordinarily prudent person in a like position would 
exercise under similar circumstances; and 

(3) In a manner the officer reasonably believes to be in the best interests 
of the corporation. 

(b) In discharging such duties, an officer is entitled to rely on information, 
opinions, reports, or statements, including financial statements and other 
financial data, if prepared or presented by: 

(1) One (1) or more officers or employees of the corporation whom the 
officer reasonably believes to be reliable and competent in the matters 
presented; or 

(2) Legal counsel, public accountants, or other persons as to matters the 
officer reasonably believes are within the person’s professional or expert 
competence. 

(c) The duty of an officer includes the obligation to inform: 

(1) The superior officer to whom, or the board of directors or the commit- 
tee thereof to which, the officer reports, of information about the affairs of 
the nonprofit corporation known to the officer, within the scope of the officer’s 
functions and known to the officer to be material to the superior officer, board 
or committee; and 
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(2) The officer’s superior officer, or another appropriate person within the 
nonprofit corporation, or the board of directors, or a committee thereof, of 
any action or probable material violation of law involving the corporation or 
material breach of duty to the corporation by an officer, employee, or agent 
of the corporation, that the officer believes has occurred or is likely to occur. 
(d) An officer is not acting in good faith if the officer has knowledge 
concerning the matter in question that makes reliance otherwise permitted by 
subsection (b) unwarranted. 

(e) An officer is not liable for any action taken as an officer or any failure to 
take any action, if the officer performed the duties of office in compliance with 
this section. 


History. 
Acts 1987, ch. 242, § 8.42; 2014, ch. 899, 
§ 42. 


48-58-404. Resignation and removal of officers. 


(a) An officer may resign at any time by delivering notice to the corporation. 
A resignation is effective when the notice is effective unless the notice specifies 
a later effective date. If a resignation is made effective at a later date and the © 
corporation accepts the later effective date, its board of directors may fill the 
pending vacancy before the effective date if the board provides that the 
successor does not take office until the effective date. 

(b) A board may remove any officer at any time with or without cause and 
any officer or assistant officer, if appointed by another officer, may likewise be 
removed by such officer. 


History. 
Acts 1987, ch. 242, § 8.43. 


Textbooks. 
Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 5-2603. 


48-58-405. Contract rights of officers — Removal. 


(a) The appointment of an officer does not itself create contract rights. 

(b) An officer’s removal does not affect the officer’s contract rights, if any, 
with the corporation. An officer’s resignation does not affect the corporation’s 
contract rights, if any, with the officer. 

(c) Except as provided in the charter or bylaws, an officer may be removed 
at any time with or without cause by the appointing officer unless the board 
provides otherwise. In this section, “appointing officer” means the officer 
(including any successor to that officer) who appointed the officer resigning or 
being removed. 


History. 
Acts 1987, ch. 242, § 8.44; 2014, ch. 899, 
§ 43. 
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48-58-406. Release or assignment of life insurance on officers. 


When a corporation, organized under the laws of this state, has caused or 
shall cause to be insured the life of any director, officer, agent, or employee, or 
when such corporation is named as a beneficiary in or assignee of any policy of 
life insurance, due authority to effect, assign, release, relinquish, convert, 
surrender, change the beneficiary, or to take any other action with reference to 
such insurance shall be sufficiently evidenced to the insurance company by a 
written statement to that effect, signed by the president or secretary or other 
corresponding officer of such corporation. Such statement shall be binding 
upon such corporation, and any act done or suffered to be done by it upon the 
faith thereof shall protect the insurance company concerned, without further 
inquiry into the validity of the corporate authority or the regularity of the 
corporate proceedings. No person shall be disqualified, by reason of interest in 
the subject matter, from acting as a director or as a member of the executive 
committee of such corporation, on any corporate procedure touching such 
insurance. 


History. 
Acts 1987, ch. 242, § 8.45. 


Textbooks. 
Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 5-2604. 


PART 5 
INDEMNIFICATION 


48-58-501. Part definitions. 


In this part: 

(1) “Corporation” includes any domestic or foreign predecessor entity of a 
corporation in a merger or other transaction in which the predecessor’s 
existence ceased upon consummation of the transaction; 

(2) “Director” means an individual who is or was a director of a corpora- 
tion, is or was a member of a committee of the board, or an individual who, 
while a director of a corporation or an individual serving on a committee of 
the board, is or was serving at the corporation’s request as a director, 
member of a committee of the board, officer, partner, trustee, employee, or 
agent of another foreign or domestic for-profit or nonprofit corporation, 
partnership, joint venture, trust, employee benefit plan, or other enterprise. 
A director is considered to be serving an employee benefit plan at the 
corporation’s request if the director’s duties to the corporation also impose 
duties on or otherwise involve services by the director to the plan or to 
participants in or beneficiaries of the plan. “Director” includes, unless the 
contract requires otherwise, the estate or personal representative of a 
director; 

(3) “Expenses” include counsel fees; 

(4) “Liability” means the obligation to pay a judgment, settlement, pen- 
alty, fine (including an excise tax assessed with respect to an employee 
benefit plan), or reasonable expenses actually incurred with respect to a 
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proceeding; 
(5) “Official capacity” means: 
(A) When used with respect to a director, the office of director in a 
corporation; and 
(B) When used with respect to an individual other than a director, as 
contemplated in § 48-58-507, the office in a corporation held by the officer 
or the employment or agency relationship undertaken by the employee or 
agent on behalf of the corporation. “Official capacity” does not include 
service for any other foreign or domestic profit or nonprofit corporation or 
any partnership, joint venture, trust, employee benefit plan, or other 
enterprise; 
(6) “Party” includes an individual who was, is, or is threatened to be 
made, a named defendant or respondent in a proceeding; and 
(7) “Proceeding” means any threatened, pending, or completed action, suit 
or proceeding whether civil, criminal, administrative, or investigative and 
whether formal or informal. 


History. Textbooks. 
Acts 1987, ch. 242, § 8.50; 2014, ch. 899, Tennessee Forms (Robinson, Ramsey and 
§ 44, 45. Harwell), No. 5-1401. 


48-58-502. Authority to indemnify. 


(a) Except as provided in subsection (d), a corporation may indemnify an 
individual made a party to a proceeding because the individual is or was a 
director against liability incurred in the proceeding if: 

(1) The individual’s conduct was in good faith; and 

(2) The individual reasonably believed: 

(A) In the case of conduct in the individual’s official capacity with the 
corporation, that the individual’s conduct was in its best interest; and 

(B) In all other cases, that the individual’s conduct was at least not 
opposed to its best interests; and 

(3) In the case of any criminal proceeding, the individual had no reason- 
able cause to believe the individual’s conduct was unlawful. 

(b) A director’s conduct with respect to an employee benefit plan for a 
purpose the director reasonably believed to be in the interests of the partici- 
pants in, and beneficiaries of, the plan is conduct that satisfies the require- 
ments of subdivision (a)(2)(B). 

(c) The termination of a proceeding by judgment, order, settlement, convic- 
tion, or upon a plea of nolo contendere or its equivalent is not, of itself, 
determinative that the director did not meet the standard of conduct described 
in this section. 

(d) A corporation may not indemnify a director under this section: 

(1) In connection with a proceeding by or in the right of the corporation in 
which the director was adjudged liable to the corporation; 

(2) In connection with any other proceeding charging improper personal 
benefit to the director, whether or not involving action in the director’s 
official capacity, in which the director was adjudged liable on the basis that 
personal benefit was improperly received by the director; 

(3) For any breach of the director’s duty of loyalty to the corporation or its 
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members; ‘ 

(4) For acts or omissions not in good faith or which involve intentional 
misconduct or a knowing violation of law; or 

(5) Under § 48-58-302. 


History. nification of directors and officers, OAG 94-014, 
Acts 1987, ch. 242, § 8.51; 2014, ch. 899, 1994 Tenn. AG LEXIS 10 (2/4/94). 
§ 46. 


Attorney General Opinions. 
Tennessee bicentennial corporation, indem- 


48-58-503. Mandatory indemnification. 


Unless limited by its charter, a corporation shall indemnify a director to the 
extent the director was successful, on the merits or otherwise, or who is 
immune from suit under § 48-58-601, in the defense of any proceeding to 
which the director was a party because the director is or was a director of the 
corporation against reasonable expenses incurred by the director in connection 
with the proceeding. 


History. 
Acts 1987, ch. 242, § 8.52; 2014, ch. 899, 
§ 47. 


48-58-504. Advance for expenses. 


(a) A corporation may pay for or reimburse the reasonable expenses in- 
curred by a director who is a party to a proceeding in advance of final 
disposition of the proceeding if: 

(1) The director furnishes the corporation a document of the director’s 
good faith belief that the director has met the standard of conduct described 
in § 48-58-502 or is immune from suit under § 48-58-601; 

(2) The director furnishes the corporation a document, executed person- 
ally or on the director’s behalf, to repay the advance if it is ultimately 
determined that the director is not entitled to indemnification; and 

(3) A determination is made that the facts then known to those making 
the determination would not preclude indemnification under this part. 

(b) The undertaking required by subdivision (a)(2) must be an unlimited 
general obligation of the director but need not be secured and may be accepted 
without reference to financial ability to make repayment. 

(c) Determinations and authorizations of payments under this section shall 
be made in the manner specified in § 48-58-506. 


History. 
Acts 1987, ch. 242, § 8.53; 2014, ch. 899, 
§ 48. 


48-58-505. Court-ordered indemnification. 


Unless a corporation’s charter provides otherwise, a director of the corpora- 
tion who is a party to a proceeding may apply for indemnification to the court 
conducting the proceeding or to another court of competent jurisdiction. On 
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receipt of an application, the court, after giving any notice the court considers 
necessary, may order indemnification in the amount it considers proper if it 
determines the director is: 

(1) Entitled to mandatory indemnification under § 48-58-503, in which 
case the court shall also order the corporation to pay the director’s reason- 
able expenses incurred to obtain court-ordered indemnification; or 

(2) Fairly and reasonably entitled to indemnification in view of all the 
relevant circumstances, whether or not the director met the standard of 
conduct set forth in § 48-58-502(a) or was adjudged liable as described in 
§ 48-58-502(d), but, if the director was adjudged so liable, indemnification is 
limited to reasonable expenses incurred. 


History. 
Acts 1987, ch. 242, § 8.54. 


48-58-506. Determination and authorization of indemnification. 


(a) A corporation may not indemnify a director who is not a qualified 
director under § 48-58-502 unless authorized in the specific case after a 
determination has been made that indemnification of the director is permis- 
sible in the circumstances because the director has met the standard of conduct 
set forth in § 48-58-502. 

(b) The determination shall be made by: 

(1) The board of directors by majority vote of a quorum consisting of 
directors whether or not at the time are parties to the proceeding; 

(2) If a quorum cannot be obtained under subdivision (b)(1), majority vote 
of a committee duly designated by the board of directors (in which designa- 
tion directors who are parties may participate), consisting solely of two (2) or 
more directors not at the time parties to the proceedings; 

(3) Independent special legal counsel: 

(A) Selected by the board of directors or its committee in the manner 
prescribed in subdivision (b)(1) or (b)(2); or 

(B) Ifa quorum of the board cannot be obtained under subdivision (b)(1) 
and a committee cannot be designated under subdivision (b)(2), selected by 
majority vote of the full board of directors (in which selection directors who 
are parties may participate); 

(4) The members, but directors who are at the time parties to the 
proceeding may not vote on the determination; or 

(5) Qualified directors as provided in § 48-58-7038. 

(c) Authorization of indemnification and evaluation as to reasonableness of 
expenses shall be made in the same manner as the determination that 
indemnification is permissible, except that if the determination is made by 
independent special legal counsel, authorization of indemnification and evalu- 
ation as to reasonableness of expenses shall be made by those entitled under 
subdivision (b)(3) to select counsel. 


History. 
Acts 1987, ch. 242, § 8.55; 2014, ch. 899, 
§§ 49-51. 
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48-58-507. Indemnification of officers, employees, and agents. 


Unless a corporation’s charter provides otherwise: 

(1) An officer of the corporation who is not a director is entitled to 
mandatory indemnification under § 48-58-503, and is entitled to apply for 
court-ordered indemnification under § 48-58-505 in each case, to uae) same 
extent as a director; 

(2) The corporation may indemnify and advance expenses under this part 
to an officer, employee, or agent of the corporation who is not a director to the 
same extent as to a director; and 

(3) A corporation may also indemnify and advance expenses to an officer, 
employee, or agent who is not a director to the extent, consistent with public 
policy, that may be provided by its charter, bylaws, general or specific action 
of its board of directors, or contract. 


History. 
Acts 1987, ch. 242, § 8.56. 


48-58-508. Insurance. 


A corporation may purchase and maintain insurance on behalf of an 
individual who is or was a director, officer, employee, or agent of the corpora- 
tion, or who, while a director, officer, employee, or agent of the corporation, is 
or was serving at the request of the corporation as a director, officer, partner, 
trustee, employee, or agent of another foreign or domestic business or nonprofit 
corporation, partnership, joint venture, trust, employee benefit plan, or other 
enterprise, against liability asserted against or incurred by the individual in 
that capacity or arising from the individual’s status as a director, officer, 
employee, or agent, whether or not the corporation would have power to 
indemnify the individual against the same liability under § 48-58-502 or 
§ 48-58-5038. 


History. 
Acts 1987, ch. 242, § 8.57. 


48-58-509. Applicability of part. 


(a)(1) The indemnification and advancement of expenses granted pursuant 
to, or provided by, chapters 51-68 of this title shall not be deemed exclusive 
of any other rights to which a director or officer seeking indemnification or 
advancement of expenses may be entitled, whether contained in chapters 
51-68 of this title, the charter, or the bylaws or, when authorized by such 
charter or bylaws, in a resolution of members, a resolution of directors, or an 
agreement providing for such indemnification; provided, that no indemnifi- 
cation may be made to or on behalf of any director or officer if a judgment or 
other final adjudication adverse to the director or officer : aaron the 
director’s or officer’s liability: 
(A) For any breach of the duty of loyalty to the corporation or its 
members; 
(B) For acts or omissions not in good faith or which involve intentional 
misconduct or a knowing violation of law; 
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(C) For a director’s or officer’s conflicting interest transaction under 
part 7 of this chapter; or 
(D) Under § 48-58-302. 

(2) Nothing contained in chapters 51-68 of this title shall affect any rights 
to indemnification to which corporate personnel, other than directors and 
officers, may be entitled by contract or otherwise under law. If the charter 
limits indemnification or advancement for expenses, indemnification and 
advancement for expenses are valid only to the extent consistent with the 
charter. 

(b) This part does not limit a corporation’s power to pay or reimburse 
expenses incurred by a director in connection with appearing as a witness in a 
proceeding at a time when the director has not been made a named defendant 
or respondent to the proceeding. 

(c) This part does not limit a corporation’s power to indemnify, advance 
expenses to, or provide or maintain insurance on behalf of an employee, agent, 
or volunteer. 


History. 
Acts 1987, ch. 242, § 8.58; 2014, ch. 899, 
es 52, 53. 


PART 6 
LIMITATION OF ACTIONS AND IMMUNITY 


48-58-601. Limitation of and immunity from actions for breach of 
fiduciary duty. 


(a) Any action alleging breach of fiduciary duties by directors or officers, 
including alleged violations of the standards established in § 48-58-301, 
8§ 48-58-701 — 48-58-704, or § 48-58-403, must be brought within one (1) 
year from the date of such breach or violation. In the event the alleged breach 
or violation is not discovered nor reasonably should have been discovered 
within that one-year period, the period of limitation shall be one (1) year from 
the date such was discovered or reasonably should have been discovered. In no 
event shall any such action be brought more than three (3) years after the date 
on which the breach or violation occurred, except where there is fraudulent 
concealment on the part of the defendant, in which case the action shall be 
commenced within one (1) year after the alleged breach or violation is, or 
should have been, discovered. 

(b) The general assembly finds and declares that the services of nonprofit 
boards are critical to the efficient conduct and management of the public and 
charitable affairs of the citizens of this state. Members of such nonprofit boards 
must be permitted to operate without concern for the possibility of litigation 
arising from the discharge of their duties as policy makers. 

(c) All directors, trustees or members of the governing bodies of nonprofit 
cooperatives, corporations, clubs, associations and organizations described in 
subsection (d), whether compensated or not, shall be immune from suit arising 
from the conduct of the affairs of such cooperatives, corporations, clubs, 
associations or organizations. Such immunity from suit shall be removed when 
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such conduct amounts to willful, wanton or gross negligence. Notwithstanding 
other provisions of this subsection (c) to the contrary, all directors, trustees or 
members of the governing bodies of nonprofit cemetery corporations, associa- 
tions and organizations referred to in subdivision (d)(6) shall be immune from 
personal liability only if such cemetery corporations, associations or organiza- 
tions carry liability insurance coverage in an amount to be determined by the 
department of commerce and insurance; provided, that such requirement shall 
not apply in any county having a population of not less than six thousand 
(6,000) nor more than six thousand one hundred twenty-five (6,125), according 
to the 1980 federal census or any subsequent federal census. Nothing in 
chapters 51-68 of this title shall be construed to grant immunity to the 
nonprofit cooperative, corporation, association or organization. 
(d) Subsection (c) shall apply to the following: 

(1) Electric membership corporations organized under former title 65, 
chapter 24 [repealed]; 

(2) Electric cooperatives organized under title 65, chapter 25; 

(3) Nonprofit corporations, associations and organizations which are 
exempt from federal income taxation under § 501(c)(3) of the Internal 
Revenue Code of 1986 (26 U.S.C. § 501(c)(3)), as amended; 

(4) Not-for-profit civic leagues or organizations which are exempt from 
federal income taxation under § 501(c)(4) of the Internal Revenue Code of 
1954 (26 U.S.C. § 501(c)(4)), as amended; 

(5) Nonprofit corporations, associations and organizations which are 
exempt from federal income taxation under § 501(c)(6) of the Internal 
Revenue Code of 1986 (26 U.S.C. § 501(c)(6)), as amended; 

(6) Not-for-profit cemetery corporations, associations and organizations 
which are exempt from federal income taxation under § 501(c)(13) of the 
Internal Revenue Code (26 U.S.C. § 501(c)(13)), as amended; 

(7) Not-for-profit agricultural or horticultural organizations which are 
exempt from federal income taxation under § 501(c)(5) of the Internal 
Revenue Code of 1986 (26 U.S.C. § 501(c)(5)), as amended; 

(8) Nonprofit corporations, associations and organizations that are ex- 
empt from federal income taxation under § 115 of the Internal Revenue 
Code of 1986 (26 U.S.C. § 115), as amended; 

(9) Telephone cooperatives organized or, by virtue of conversion or other- 
wise, operating under title 65, chapter 29; 

(10) Public broadcast stations, as defined in 47 U.S.C. § 397(6); 

(11) Workers’ compensation self-insurers pools established in compliance 
with § 50-6-405(c), by ten (10) or more employers of the same trade or 
professional association if such trade or professional association is exempt 
from federal taxation under § 501(c)(6) of the Internal Revenue Code (26 
U.S.C., § 501(c)(6)); 

(12) Not-for-profit corporations or associations which are exempt from 
federal income taxation under Internal Revenue Code of 1954, § 501(c)(7) 
(26 U.S.C. § 501(c)(7)), as amended, but only if general liability insurance in 
a reasonable amount is carried by or on behalf of any such club; and 

(13) Workers’ compensation self-insurance pooling arrangements be- 
tween municipal electric systems and rural electric cooperatives established 
in compliance with title 50, chapter 6, part 7. 
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(e) In order for the immunity granted by subsection (c) to apply to workers’ 
compensation self-insurers, such insurers must notify in writing each partici- 
pating employer and applicant for membership in such self-insurance pool of 
the immunity from liability granted by this section to the directors, trustees or 
members of the governing bodies of such nonprofit organization. Notification of 


such immunity shall be given each time an employer makes application for 


membership in the pool. 


History. 

Acts 1986, ch. 926, §§ 1-3; T.C.A., §§ 48-1- 
851 — 48-1-853; Acts 1987, ch. 242, § 8.60; 
1987, ch. 403, § 1; 1988, ch. 952, §§ 1, 2; 1989, 
ch. 214, § 1; 1989, ch. 445, § 28; 1989, ch. 493, 
§ 1; 1989, ch. 479, § 1; 1990, ch. 701, § 1; 1990, 
ch. 969, § 1; 1991, ch. 304, § 1; 1994, ch. 809, 
§§ 1, 2; 1996, ch. 675, § 49; 1999, ch. 399, 
§§ 1-3; 2001, ch. 87, § 1; 2014, ch. 899, § 96. 


Compiler’s Notes. 
Title 65, ch. 24, referred to in this section, 
was repealed by Acts 1988, ch. 689. 


Cross-References. 
For table of U.S. decennial populations of 


Tennessee counties, see Volume 13 and its 
supplement. 

Liability of director for unlawful distribu- 
tions, § 48-58-302. 


Textbooks. 
Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 5-1401. 


Law Reviews. 

Unpacking Limited Liability: Direct and Vi- 
carious Liability of Corporate Participants for 
Torts of the Enterprise (Robert B. Thompson), 
47 Vand. L. Rev. 1 (1994). 


NOTES TO DECISIONS 


Analysis 


1. Charitable Corporations. 
2. Homeowners Association. 


1. Charitable Corporations. 

An action against a charitable corporation 
under T.C.A. § 29-35-102 based on allegations 
of gross negligence and misconduct by certain 
directors was not precluded by T.C.A. § 48-58- 
601. State by & Through Pierotti v. Sundquist, 
884 S.W.2d 438, 1994 Tenn. LEXIS 255 (Tenn. 
1994), rehearing denied, — S.W.2d —, 1994 
Tenn. LEXIS 282 (Tenn. Oct. 3, 1994). 


2. Homeowners Association. 
Directors of a homeowners association were 


entitled to summary judgment on homeowners’ 
claims of breach of fiduciary duty because the 
homeowners’ bare assertions failed to raise a 
genuine issue of material fact as to whether the 
directors’ conduct of the association’s affairs 
amounted to willful, wanton, or gross negli- 
gence. Moreover, the association was, therefore, 
also entitled to summary judgment on the 
homeowners’ claim as the homeowners as- 
serted no claim against the association apart 
from those claims asserted against the direc- 
tors. Urbanavage v. Capital Bank, — S.W.3d —, 
2018 Tenn. App. LEXIS 376 (Tenn. Ct. App. 
June 29, 2018). 


PART 7 


DIRECTOR’S OR OFFICER’S CONFLICTING INTEREST 
TRANSACTIONS 


48-58-701. Part definitions. 
As used in this part: 


(1) “Control” or “controlled by” means: 

(A) Having the power, directly or indirectly, to elect or remove a 
majority of the members of the board of directors or other governing body 
of an entity, whether through the ownership of voting memberships, 
voting rights or interests, by contract, or otherwise; or 

(B) Being subject to a majority of the risk of loss from the entity’s 
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activities or entitled to receive a majority of the entity’s residual returns; 

(2) “Director’s or officer’s conflicting interest transaction” means a trans- 
action effected or proposed to be effected by the corporation (or by an entity 
controlled by the corporation): 

(A) To which, at the relevant time, the director or officer is a party; 

(B) Respecting which, at the relevant time, the director or officer had 
knowledge and a material financial interest known to the director or 
officer; or 

(C) Respecting which, at the relevant time, the director or officer knew 
that a related person was a party or had a material financial interest; 
(3) “Fair to the corporation” means, for purposes of § 48-58-702(b)(3), that 

the transaction as a whole was beneficial to the corporation, taking into 
appropriate account whether it was: 

(A) Fair in terms of the director’s or officer’s dealings with the corpora- 
tion; and 

(B) Comparable to what might have been obtainable in an arm’s length 
transaction, given the consideration paid or received by the corporation; 
(4) “Material financial interest” means a financial interest in a transac- 

tion that would reasonably be expected to impair the objectivity of the 
director’s or officer’s judgment when participating in action on the authori- 
zation of the transaction; 

(5) “Material relationship” means a familial, financial, professional, em- 
ployment or other relationship that would reasonably be expected to impair 
the objectivity of the director’s judgment when participating in the action to 
be taken; 

(6)(A) “Qualified director” means a director who, at the time action is to be 

taken under § 48-58-7038, is not a director: 

(i) As to whom the transaction is a director’s or officer’s conflicting 
interest transaction; or 

(ii) Who has a material relationship with another director as to whom 
the transaction is a director’s or officer’s conflicting interest transaction; 
(B) The presence of one (1) or more of the following circumstances shall 

not automatically prevent a director from being a qualified director: 

(i) Nomination or election of the director to the current board by any 
director who is not a qualified director with respect to the matter (or by 
any person that has a material relationship with that director), acting 
alone or participating with others; or 

(ii) Service as a director of another corporation of which a director 
who is not a qualified director with respect to the matter (or any 
individual who has a material relationship with that director), is or was 
also a director; | 

(7) “Related person” means: 

(A) The director’s or officer’s spouse; 

(B) A child, stepchild, grandchild, parent, stepparent, grandparent, 
sibling, stepsibling, half-sibling, aunt, uncle, niece or nephew (or spouse of 
any thereof) of the director or officer or of the director’s or officer’s spouse; 

(C) An individual living in the same home as the director or officer; 

(D) An entity (other than the corporation or an entity controlled by the 
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corporation) controlled by the director or officer or any person specified in 
subdivisions (7)(A)-(C); 
(E) A domestic or foreign: 
(i) Business or nonprofit corporation (other than the corporation or an 
entity controlled by the corporation) of which the director or officer is a 
director but only with respect to a transaction or proposed transaction to 
which the corporation and the other business or nonprofit corporation 
are parties or proposed parties and that is a transaction or proposed 
transaction that is or should be considered by the board of directors of 
the corporation; 
(ii) Unincorporated entity of which the director or officer is a general 
partner or a member of the governing body; or 
(iii) Individual, trust or estate for whom or of which the director or 
officer is a trustee, guardian, personal representative or like fiduciary; 
or 
(F) A person that is or an entity that is controlled by an employer of the 
director or officer; 
(8) “Relevant time” means: 

(A) The time at which directors’ action respecting the transaction is 
taken in compliance with § 48-58-7038; or 

(B) If the transaction is not brought before the board of directors of the 
corporation (or its committee) for action under § 48-58-7038, at the time 
the corporation (or an entity controlled by the corporation) becomes legally 
obligated to consummate the transaction; and 
(9) “Required disclosure” means disclosure of: 

(A) The existence and nature of the director’s or officer’s conflicting 
interest; and 

(B) All facts known to the director or officer respecting the subject 
matter of the transaction that a director or officer free of such conflicting 
interest would reasonably believe to be material in deciding whether to 
proceed with the transaction. 


History. 
Acts 2014, ch. 899, § 54. 


48-58-702. Conflicting interest transaction may be subject of equitable 
relief or give rise to damages award or sanctions — Cir- 
cumstances when conflicting interest transaction may not 
be subject of equitable relief or give rise to damages award 
or sanctions. 


(a) Atransaction effected or proposed to be effected by the corporation (or by 
an entity controlled by the corporation) may not be the subject of equitable 
relief, or give rise to an award of damages or other sanctions against a director 
or officer of the corporation, in a proceeding by a member or by or in the right 
of the corporation, on the ground that the director or officer has an interest 
respecting the transaction, if it is not a director’s or officer’s conflicting interest 
transaction. 

(b) A director’s or officer’s conflicting interest transaction may not be the 
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subject of equitable relief, or give rise to an award of damages or other 
sanctions against a director or officer of the corporation, in a proceeding by a 
member or by or in the right of the corporation, on the ground that the director 
or officer has an interest respecting the transaction, if: 
(1) Directors’ action respecting the transaction was taken in compliance 
with § 48-58-703 at any time; 
(2) Member’s action respecting the transaction was taken in compliance 
with § 48-58-704 at any time; 
(3) The transaction, judged according to the circumstances at the relevant 
time, is established to have been fair to the corporation; or 
(4) Approval of the transaction is obtained from: 
(A) The attorney general and reporter; or 
(B) Acourt of record having equity jurisdiction in an action in which the 
attorney general and reporter is joined as party. 


History. 
Acts 2014, ch. 899, § 54. 


48-58-703. When director’s or officer’s action respecting conflicting 
interest transaction is effective — Required disclosures — 
Quorum. 


(a) Directors’ action respecting a director’s or officer’s conflicting interest 
transaction is effective for purposes of § 48-58-702 if the transaction has been 
authorized by the affirmative vote of a majority (but no fewer than two (2)) of 
the qualified directors who voted on the transaction, after required disclosure 
by the conflicted director or officer of information not already known by such 
qualified directors, or after modified disclosure in compliance with subsection 
(b); provided, that: 

(1) The qualified directors have deliberated and voted without the par- 
ticipation by any other director; and 
(2) Where the action has been taken by a committee, all members of the 
committee were qualified directors, and either: 
(A) The committee was composed of all the qualified directors on the 
board of directors; or 
(B) The members of the committee were appointed by the affirmative 
vote of a majority of the qualified directors on the board. 

(b) Notwithstanding subsection (a), when a transaction is a director’s or 
officer’s conflicting interest transaction only because a related person described 
in § 48-58-701(7)(E) or (7)(F) is a part to or has a material financial interest in 
the transaction, the conflicted director or officer is not obligated to make 
required disclosure to the extent that the director or officer reasonably believes 
that doing so would violate a duty imposed under law, a legally enforceable 
obligation of confidentiality, or a professional ethics rule; provided, that the 
conflicted director or officer discloses to the qualified directors voting on the 
transaction: 

(1) All the information required to be disclosed that is not so violative; 
(2) The existence and nature of the director’s or officer’s conflicting 
interest; and 
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(3) The nature of the conflicted director’s or officer’s duty not to disclose 
the confidential information. 

(c)(1) A majority (but no fewer than two (2)) of all the qualified directors on 
the board of directors, or on the committee, constitutes a quorum for 
purposes of action that complies with this section. 

(2) Where directors’ action under this section does not satisfy a quorum or 
voting requirement applicable to the authorization of the transaction by 
reason of the charter, the bylaws or a provision of law, independent action to 
satisfy those authorization requirements must be taken by the board of 
directors or a committee, in which action directors who are not. qualified 
directors may participate. 


History. 
Acts 2014, ch. 899, § 54. 


48-58-704. When members’ action respecting a director’s or officer’s 
conflicting interest transaction is effective — Disclosure of 
nonqualified memberships — Quorum — Procedure for 
noncompliant member votes. 


(a) Members’ action respecting a director’s or officer’s conflicting interest 
transaction is effective for purposes of § 48-58-702(b)(2) if a majority of the 
votes cast by the holders of all qualified memberships are in favor of the 
transaction after: 

(1) Notice to members describing the action to be taken respecting the 
transaction; 

(2) Provision to the corporation of the information referred to in subsec- 
tion (b); and 

(3) Communication to the members entitled to vote on the transaction of 
the information that is the subject of required disclosure, to the extent the 
information is not known by them. 

(b) A director or officer who has a conflicting interest respecting the 
transaction shall, before the members’ vote, inform the secretary or other 
officer or agent of the corporation authorized to tabulate votes, in writing, of 
the number of memberships that the director or officer knows are not qualified 
memberships under subsection (c), and the identity of the holders of those 
memberships. 

(c) For purposes of this section: 

(1) “Beneficial member” means the person who is a beneficial owner of a 
membership interest held by a nominee as the record member; 

(2) “Holder” means, and “held by” refers to, memberships held by both a 
record member and a beneficial member; 

(3) “Qualified memberships” means all memberships entitled to be voted 
with respect to the transaction except for memberships that the secretary or 
other officer or agent of the corporation authorized to tabulate votes either 
knows, or under subsection (b) is notified, are held by: 

(A) A director or officer who has a conflicting interest respecting the 
transaction; or 
(B) A related person of the director or officer (excluding a person 
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described in § 48-58-701(7)(F)); and ° 

(4) “Record member” means the person in whose name a membership 

interest is registered in the records of a corporation or the beneficial owner 

of the membership interest to the extent of the rights granted by a nominee 
certificate or other document on file with the corporation. 

(d) A majority of the votes entitled to be cast by the holders of all qualified 
memberships constitutes a quorum for purposes of compliance with this 
section. Subject to subsection (e), members’ action that otherwise complies 
with this section is not affected by the presence of holders, or by the voting, of 
memberships that are not qualified memberships. 

(e) If a member’s vote does not comply with subsection (a) solely because of 
a director’s or officer’s failure to comply with subsection (b), and if the director 
or officer establishes that the failure was not intended to influence and did not 
in fact determine the outcome of the vote, the court may take such action 
respecting the transaction and the director or officer, and may give such effect, 
if any, to the members’ vote, as the court considers appropriate in the 
circumstances. 

(f) Where members’ action under this section does not satisfy a quorum or 
voting requirement applicable to the authorization of the transaction by reason 
of the charter, the bylaws or a provision of law, independent action to satisfy 
those authorization requirements must be taken by the members, in which 
action memberships that are not qualified memberships may participate. 


History. 
Acts 2014, ch. 899, § 54. 
CHAPTER 59 
[RESERVED] 
CHAPTER 60 


AMENDMENT OF CHARTER AND BYLAWS 


Part 1. Amendment of Charter 


Section 


48-60-101. Authority to amend. 


48-60-102. 
48-60-103. 
48-60-104. 
48-60-105. 
48-60-106. 
48-60-107. 
48-60-108. 


48-60-201. 
48-60-202. 
48-60-203. 
48-60-204. 
48-60-205. 
48-60-206. 


Amendment by board of directors. 

Amendment by board of directors and members. 
Voting on amendments by members of a class. 
Articles of amendment. 

Restated charter. 

Amendment of charter pursuant to reorganization. 
Effect of amendment. 


Part 2. Amendment of Bylaws 


Amendment of bylaws by board of directors. 

Amendment of bylaws by board of directors or members. 
Bylaw increasing quorum or voting requirement for members. 
Bylaw increasing quorum or voting requirement for directors. 
Class voting by members on amendments. 


Amendment to bylaws may not divert property held in trust for charitable purpose 
from that purpose — Exception — Financial benefit in connection with bylaws 


amendment prohibited — Exception. 
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Part 3. Charter and Bylaws 


Section 
48-60-301. Approval by third persons. 
48-60-302. Amendment terminating members or redeeming or cancelling memberships. 


PART 1 
AMENDMENT OF CHARTER 


48-60-101. Authority to amend. 


(a) A corporation may amend its charter at any time to add or change a 
provision that is required or permitted in the charter or to delete a provision 
not required in the charter. Whether a provision is required or permitted in the 
charter is determined as of the effective date of the amendment. 

(b) Except as provided in § 48-56-202(b), a member of the corporation does 
not have a vested property right resulting from any provision in the charter or 
bylaws. 


History. Business corporations, amendment of char- 
Acts 1987, ch. 242, § 10.01. ter and bylaws, title 48, ch. 20. 

Qualified applicability of Tennessee Non- 
Application of nonprofit corporation law, title profit Corporation Act YO Serban rural electric 

48, chs. 51-67, to corporations existing on Janu- and community services cooperatives, § 65-25- 

ary 1, 1988, § 48-68-101. 125. 


Cross-References. 


48-60-102. Amendment by board of directors. 


(a) Unless the charter provides otherwise, a corporation’s board of directors 
may adopt one (1) or more amendments to the corporation’s charter without 
member approval to: 

(1) Delete the names and addresses of the initial directors; 

(2) Delete the name and address of the initial registered agent or 
registered office, if a statement of change is on file with the secretary of state; 

(3) Designate or change the address of the principal office of the corpora- 
tion and a mailing address if the United States Postal Service does not 
deliver to the principal office; 

(4) Change the corporate name by substituting the word “corporation,” 

“incorporated,” “company,” or the abbreviation “corp.,” “inc.,” “co.,” for a 
similar word or abbreviation in the name, or by adding, deleting or changing 
a geographical attribution to the name; 

(5) Designate the street address and zip code of the corporation’s current 
registered office, the county in which the office is located, and the name of its 
current registered agent at that office, as required by § 48-68-101(b); 

(6) Delete the initial principal office, if an annual report is on file with the 
secretary of state; 

(7) Make any other change expressly permitted by chapters 51-68 of this 
title to be made by director action without member action; 

(8) Restate without change all of the then operative provisions of the 
charter; or 
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(9) Extend the duration of the corporation, including perpetual duration, 
if it was incorporated at a time when limited duration was required by law. 
(b) If a corporation has no members, its incorporators, until directors have 

been chosen, and thereafter its board of directors may adopt one (1) or more 
amendments to the corporation’s charter subject to any approval required 
pursuant to § 48-60-301. The corporation shall provide notice of any meeting 
at which an amendment is to be voted upon. The notice shall be in accordance 
with § 48-58-203. The notice must also state that the purpose, or one (1) of the 
purposes, of the meeting is to consider a proposed amendment to the charter 
and contain or be accompanied by a copy or summary of the amendment. The 
amendment must be approved by a majority of the directors in office at the 
time the amendment is adopted. 


History. Textbooks. 

Acts 1987, ch. 242, § 10.02; 1989, ch. 445, Tennessee Forms (Robinson, Ramsey and 
§ 8; 1991, ch. 188, § 4; 2014, ch. 899, 8§ 55, Harwell), No. 5-2005. 
56. 


48-60-103. Amendment by board of directors and members. 


(a) Unless chapters 51-68 of this title, the charter, bylaws, the members 
(acting pursuant to subsection (b)), or the board of directors (acting pursuant 
to subsection (c)) require a greater vote or voting by class, an amendment to a 
corporation’s charter to be adopted must be approved: 

(1) Except as provided in § 48-60-102, by the members by two thirds (34) 
of the votes cast or a majority of the voting power, whichever is less; and 
(2) In writing by any person or persons whose approval is required by a 

provision of the charter authorized by § 48-60-301. 

(b) The members may condition the amendment’s adoption on receipt of a 
higher percentage of affirmative votes or on any other basis. 

(c) If the board initiates an amendment to the charter or board approval is 
required by the charter or bylaws to adopt a charter amendment, the board 
may condition the amendment’s adoption on receipt of a higher percentage of 
affirmative votes or on any other basis. 

(d) If the board or the members seek to have the amendment approved by 
the members at a membership meeting, the corporation shall give notice to its 
members of the proposed membership meeting in writing in accordance with 
§ 48-57-105. The notice must state that the purpose, or one (1) of the purposes, 
of the meeting is to consider the proposed amendment and contain or be 
accompanied by a copy or summary of the amendment. 

(e) If the board or the members seek to have the amendment approved by 
the members by written consent or written ballot, the material soliciting the 
approval shall contain or be accompanied by a copy or summary of the 
amendment. 

(f) The board must transmit to the members a recommendation that the 
members approve the amendment, unless the board makes a determination 
that because of conflicts of interest or other special circumstances it should not 
make such a recommendation, in which case the board must transmit to the 
members the basis for that determination. 

















————— eee 
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History. Textbooks. 

Acts 1987, ch. 242, § 10.03; 2014, ch. 899, Tennessee Forms (Robinson, Ramsey and 
7 OT. Harwell), No. 5-2006. 
Cross-References. Attorney General Opinions. 


Inapplicability of Nonprofit Corporation Act Amending a nonprofit corporation’s charter, 
to certain rural electric and community ser- OAG 00-029, 2000 Tenn. AG LEXIS 29 
vices cooperatives, § 65-25-125. (2/22/00). 


48-60-104. Voting on amendments by members of a class. 


(a) The members of a class are entitled to vote as a class on a proposed 
amendment to the charter if the amendment would: 

(1) Affect the rights, privileges, preferences, restrictions, or conditions of 
that class as to voting, dissolution, redemption, or transfer of memberships 
in a manner different than the amendment would affect another class; 

(2) Change the rights, privileges, preferences, restrictions, or conditions 
of that class as to voting, dissolution, redemption, or transfer by changing 
the rights, privileges, preferences, restrictions or conditions of another class; 

(3) Increase or decrease the number of memberships authorized for that 
class; 

(4) Increase the number of memberships authorized for another class; 

(5) Effect an exchange or reclassification, or create the right of exchange, 
of all or part of the memberships of another class into memberships of the 
class; 

(6) Authorize a new class of memberships; or 

(7) Effect a termination of the memberships of that class. 

(b) If a class is to be divided into two (2) or more classes as a result of an 
amendment to the charter, the amendment must be approved by the members 
of each class that would be created by the amendment. 

(c) If a class vote is required to approve an amendment to the charter, the 
amendment must be approved by the members of the class by two thirds (24) 
of the votes cast by the class or a majority of the voting power of the class, 
whichever is less. 

(d) Aclass of members is entitled to the voting rights granted by this section 
although the charter and bylaws provide that the class may not vote on the 
proposed amendment. 


History. 
Acts 1987, ch. 242, § 10.04; 2014, ch. 899, 
8§ 58, 59. 


48-60-105. Articles of amendment. 


A corporation amending its charter shall deliver to the secretary of state for 
filing articles of amendment setting forth: 

(1) The name of the corporation; 

(2) The text of each amendment adopted; 

(3) If an amendment provides for an exchange, reclassification, or cancel- 
lation of memberships, provisions for implementing the amendment if not 
contained in the amendment itself; 

(4) The date of each amendment’s adoption; 
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(5) If approval of members was not required, a statement to that effect 
and a statement that the amendment was duly adopted by the incorporators 
or board of directors; 

(6) If approval by members was required, a statement that the amend- 
ment was duly adopted by the members; and 

(7) Astatement as to whether or not approval of the amendment by some 
person or persons other than the members, the board, or the incorporators is 
required pursuant to § 48-60-301; and if such approval is required, a 
statement that the approval was obtained. 


History. 
Acts 1987, ch. 242, § 10.05. 


Textbooks. 
Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 5-2008. 


48-60-106. Restated charter. 


(a) A corporation’s board of directors may restate its charter at any time 
with or without approval by members or any other person. 

(b) The restatement may include one (1) or more amendments to the 
charter. If the restatement includes an amendment requiring approval by the 
members or any other person, it shall be adopted as provided in § 48-60-1083. 

(c) If the restatement includes an amendment requiring approval by mem- 
bers, the board must submit the restatement to the members for their 
approval. 

(d) If the board of directors submits a restatement for member action, the 
corporation shall notify each member, whether or not entitled to vote, of the 
proposed members’ meeting in accordance with § 48-57-105. The notice shall 
also state that the purpose, or one (1) of the purposes, of the meeting is to 
consider the proposed restatement and contain or be accompanied by a copy of 
the restatement that identifies any amendment or other change it would make 
in the charter. 

(e) If the board seeks to have the restatement approved by the members by 
written ballot or written consent, the material soliciting the approval shall 
contain or be accompanied by a copy or summary of the restatement that 
identifies any amendments or other change it would make in the charter. 

(f) Arestatement requiring approval by the members must be approved by 
the same vote as a charter amendment under § 48-60-103. 

(g) If the restatement includes an amendment requiring approval pursuant 
to § 48-60-301, the board must submit the restatement for such approval. 

(h) Acorporation restating its charter shall deliver to the secretary of state 
the restated charter, setting forth the name of the corporation and the text of 
the restated charter, together with a certificate setting forth: 

(1) Whether the restatement contains an amendment to the charter 
requiring approval by the members or any person other than the board of 
directors and, if it does not, that the board of directors adopted the 
restatement; or | 

(2) If the restatement contains an amendment to the charter requiring 
approval by the members, the information required by § 48-60-105; and 
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(3) If the restatement contains an amendment to the charter requiring 
approval by a person whose approval is required pursuant to § 48-60-301, a 
statement that such approval was obtained. 

(i) If the restatement contains an amendment to the charter, it shall be 
designated in the heading as an “Amended and Restated Charter.” 

(j) The restated charter must contain all the requirements of a charter as set 
out in § 48-52-102(a) unless the corporation is exempt from any of those 
requirements pursuant to § 48-68-101(b). 

(k) A duly adopted restated charter supersedes the original charter and all 
prior amendments thereto. 

(1) The secretary of state may certify a restated charter as the charter 
currently in effect, without including the certificate information required by 
subsection (h). | 


History. Textbooks. 
Acts 1987, ch. 242, § 10.06; 1989, ch. 445, Tennessee Forms (Robinson, Ramsey and 
§ 9; 1991, ch. 188, § 6. Harwell), No. 5-2002. 


48-60-107. Amendment of charter pursuant to reorganization. 


(a) Acorporation’s charter may be amended without action by the board of 
directors, members or any other person pursuant to § 48-60-301 to carry out 
a plan of reorganization ordered or decreed by a court of competent jurisdiction 
under the authority of a law of the United States if the charter after 
amendment contains only provisions required or permitted by § 48-52-102. 

(b) The individual or individuals designated by the court shall deliver to the 
secretary of state for filing articles of amendment setting forth: 

(1) The name of the corporation; 

(2) The text of each amendment approved by the court; 

(3) The date of the court’s order or decree approving the articles of 
amendment; 

(4) The title of the reorganization proceeding in which the order or decree 
was entered; and 

(5) A statement that the court had jurisdiction of the proceeding under 
federal statute. 

(c) This section does not apply after entry of a final decree in the reorgani- 
zation proceedings, even though the court retains jurisdiction of the proceeding 
for limited purposes unrelated to consummation of the reorganization plan. 


History. Textbooks. 
Acts 1987, ch. 242, § 10.07; 2014, ch. 899, Tennessee Forms (Robinson, Ramsey and 
§ 60. Harwell), No. 5-2004. 


48-60-108. Effect of amendment. 


(a) Except as provided in subsections (b), (c), and (d), an amendment to the 
charter does not affect a cause of action existing against or in favor of the 
corporation, a proceeding to which the corporation is a party, or the existing 
rights of persons other than members of the corporation or persons referred to 
in the charter. An amendment changing a corporation’s name does not abate a 
proceeding brought by or against the corporation in its former name. 
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(b) Property held in trust by a corporation or otherwise dedicated to a 
charitable purpose may not be diverted from its purpose by an amendment of 
its charter unless the corporation obtains an appropriate order of a court of 
competent jurisdiction to the extent required by and pursuant to the law of this 
state on cy pres or otherwise dealing with the nondiversion of charitable 
assets. 

(c) Unless a corporation, after notifying the attorney general and reporter, 
obtains an appropriate order of a court of competent jurisdiction under the law 
of this state on cy pres or otherwise dealing with the nondiversion of charitable 
assets, an amendment of its charter may not affect: 

(1) Any restriction imposed upon property held by the corporation by 
virtue of any trust under which it holds that property; or 
(2) The existing rights of persons other than its members. 

(d) A person who is a member or otherwise affiliated with a public benefit 
corporation may not receive a direct or indirect financial benefit in connection 
with an amendment of the charter unless the person is itself a public benefit 
corporation or an unincorporated entity with a charitable purpose. This 
subsection (d) does not apply to the receipt of reasonable compensation for 
services rendered. 


History. 
Acts 1987, ch. 242, § 10.08; 2014, ch. 899, 
§ 61; 2016, ch. 688, § 2. 


PART 2 
AMENDMENT OF BYLAWS 


48-60-201. Amendment of bylaws by board of directors. 


If a corporation has no members, its incorporators, until directors have been 
chosen, and thereafter its board of directors, may adopt one (1) or more 
amendments to the corporation’s bylaws, subject to any approval required 
pursuant to § 48-60-301. The corporation shall provide notice of any meeting 
of directors at which an amendment is to be approved. The notice shall be in 
accordance with § 48-58-203. The notice must also state that the purpose, or 
one (1) of the purposes, of the meeting is to consider a proposed amendment to 
the bylaws and contain or be accompanied by a copy or summary of the 
amendment or state the general nature of the amendment. The amendment 
must be approved by a majority of the directors in office at the time the 
amendment is adopted. 


History. 
Acts 1987, ch. 242, § 10.20. 


Textbooks. 
Tennessee Forms (Robinson, Ramsey and 
Harwell), Nos. 5-1503, 5-1603, 5-2005. 


48-60-202. Amendment of bylaws by board of directors or members. 


(a) Acorporation’s board of directors may amend or repeal the corporation’s 
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bylaws unless: 
(1) The charter or chapters 51-68 of this title reserve this power exclu- 
sively to the members in whole or in part; or 
(2) The members in amending or repealing a particular bylaw provide 
expressly that the board of directors may not amend or repeal that bylaw. 
(b) A corporation’s members may amend or repeal the corporation’s bylaws 
even though the bylaws may also be amended or repealed by its board of 
directors. An amendment to the bylaws shall be approved by members by two 
thirds (24) of the votes cast or a majority of the voting power, whichever is less. 
An amendment to the bylaws which relates solely to the dues required for 
membership and which establishes or changes a specific amount for dues shall 
be approved by a majority of the members present and voting unless the 
charter or bylaws specify a higher voting percentage. 
(c) An amendment or repeal of a bylaw requires the written approval of a 
third person or persons if the charter so provides in accordance with § 48-60- 
301. 


History. to certain rural electric and community ser- 
Acts 1987, ch. 242, § 10.21; 1988, ch. 859, vices cooperatives, § 65-25-125. 
Sol. 


Cross-References. 
Inapplicability of Nonprofit Corporation Act 


48-60-203. Bylaw increasing quorum or voting requirement for mem- 
bers. 


(a) Ifexpressly authorized by the charter, the members may adopt or amend 
a bylaw that fixes a greater quorum or voting requirement for members (or 
voting groups of members) than is required by chapters 51-68 of this title. The 
adoption or amendment of a bylaw that adds, changes, or deletes a greater 
quorum or voting requirement for members must meet the same quorum 
requirement and be adopted by the same vote and voting groups required to 
take action under the quorum and voting requirement then in effect or 
proposed to be adopted, whichever is greater. 

(b) A bylaw that fixes a greater quorum or voting requirement for members 
under subsection (a) may not be adopted, amended or repealed by the board of 
directors. 

(c) Except as provided in the charter or bylaws, the board of directors of a 
corporation that has one (1) or more members at the time may not adopt or 
amend a bylaw under: 

(1) Section 48-56-201 providing differences in rights and obligations of 
members; 

(2) Section 48-56-204 addressing member’s liability for dues, assessments 
and fees; 

(3) Section 48-56-302 relating to termination; 

(4) Section 48-56-303 authorizing the purchase of memberships; 

(5) Section 48-58-108(a) requiring cause to remove a director; 

(6) Section 48-58-108(a) specifying what constitutes cause to remove a 
director; 

(7) Section 48-58-109 relating to removal of designated or appointed 
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(8) Section 48-58-101(c) authorizing persons to exercise powers otherwise 
exercised by the board. 


History. to certain rural electric and community ser- 
Acts 1987, ch. 242, § 10.22; 2014, ch. 899, vices cooperatives, § 65-25-125. 
§ 62. 


Cross-References. 
Inapplicability of Nonprofit Corporation Act 


48-60-204. Bylaw increasing quorum or voting requirement for direc- 
tors. 


(a) A bylaw that fixes a greater quorum or voting requirement for the board 
of directors may be amended or repealed: | 
(1) By written approval of any person or persons whose approval is 
required by a charter provision authorized by § 48-60-301; 
(2) If originally adopted by the members, only by the members; and 
(3) If originally adopted by the board of directors, either by the members 
or by the board of directors. 

(b) A bylaw adopted or amended by the members that fixes a greater 
quorum or voting requirement for the board of directors may provide that it 
may be amended or repealed only by a specified vote of either the members or 
the board of directors. 

(c) Action by the board of directors under subdivision (a)(3) to adopt or 
amend a bylaw that changes the quorum or voting requirement for the board 
of directors must meet the same quorum requirement and be adopted by the 
same vote required to take action under the quorum and voting requirement 
then in effect or proposed to be adopted, whichever is greater. 


History. to certain rural electric and community ser- 
Acts 1987, ch. 242, § 10.28. vices cooperatives, § 65-25-125. 


Cross-References. 
Inapplicability of Nonprofit Corporation Act 


48-60-205. Class voting by members on amendments. 


(a) The members of a class in a corporation are entitled to vote as a class on 
a proposed amendment to the bylaws if the amendment would: 

(1) Affect the rights, privileges, preferences, restrictions or conditions of 
that class as to voting, dissolution, redemption or transfer of memberships in 
a manner different than the amendment would affect another class; 

(2) Change the rights, privileges, preferences, restrictions or conditions of 
that class as to voting, dissolution, redemption or transfer by changing the 
rights, privileges, preferences, restrictions or conditions of another class; 

(3) Increase or decrease the number of memberships authorized for that 
class; 

(4) Increase the number of memberships authorized for another class; 

(5) Effect an exchange, reclassification or termination of all or part of the 
memberships of that class; or 

(6) Authorize a new class of memberships. 
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(b) If a class is to be divided into two (2) or more classes as a result of an 
amendment to the bylaws, the amendment must be approved by the members 
of each class that would be created by the amendment. 

(c) If a class vote is required to approve an amendment to the bylaws, the 
amendment must be approved by the members of the class by two thirds (%) 
of the votes cast by the class or a majority of the voting power of the class, 
whichever is less. 

(d) Aclass of members is entitled to the voting rights granted by this section 
although the charter and bylaws provide that the class may not vote on the 
proposed amendment. 


History. 
Acts 1987, ch. 242, § 10.24. 


Textbooks. 
Tennessee Forms (Robinson, Ramsey and 
Harwell), Nos. 5-1503, 5-1603. 


48-60-206. Amendment to bylaws may not divert property held in trust 
for charitable purpose from that purpose — Exception — 
Financial benefit in connection with bylaws amendment 
prohibited — Exception. 


(a) Property held in trust by a corporation or otherwise dedicated to a 
charitable purpose may not be diverted from its purpose by an amendment of 
its bylaws unless the corporation obtains an appropriate order of a court of 
competent jurisdiction to the extent required by and pursuant to the law of this 
state on cy pres or otherwise dealing with the nondiversion of charitable 
assets. 

(b) Unless a corporation, after notifying the attorney general and reporter 
obtains an appropriate order of a court of competent jurisdiction under the law 
of this state on cy pres or otherwise dealing with the nondiversion of charitable 
assets, an amendment of its bylaws may not affect: 

(1) Any restriction imposed upon property held by the corporation by 
virtue of any trust under which it holds that property; or 
(2) The existing rights of persons other than its members. 

(c) A person who is a member or otherwise affiliated with a public benefit 
corporation may not receive a direct or indirect financial benefit in connection 
with an amendment of the bylaws unless the person is itself a public benefit 
corporation or an unincorporated entity with a charitable purpose. This 
subsection (c) does not apply to the receipt of reasonable compensation for 
services rendered. 


History. 
Acts 2014, ch. 899, § 63; 2016, ch. 688, § 3. 
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PART 3 é 
CHARTER AND BYLAWS 


48-60-301. Approval by third persons. 


The charter may require an amendment to the charter or bylaws to be 
approved in writing by a specified person or persons other than the board or 
members. Such a charter provision may only be amended with the approval of 
such person or persons in the form of a document. 


History. Textbooks. 
Acts 1987, ch. 242, § 10.30; 2014, ch. 899, Tennessee Forms (Robinson, Ramsey and 
§ 64. Harwell), Nos. 5-15038, 5-1603. 


48-60-302. Amendment terminating members or redeeming or cancel- 
ling memberships. 


(a) Any amendment to the charter or bylaws which would terminate all 
members or any class of members or redeem or cancel all memberships of any 
class of memberships must meet the requirements of chapters 51-68 of this 
title and this section. 

(b) Before adopting a resolution proposing such an amendment, the board of 
a mutual benefit corporation shall give notice of the general nature of the 
amendment to the members. 

(c) After the board has adopted a resolution proposing such an amendment, 
the notice to members proposing such amendment shall include one (1) 
statement of up to five hundred (500) words opposing the proposed amendment 
if such statement is submitted by any five (5) members or members having 
three percent (3%) or more of the voting power, whichever is less, not later than 
twenty (20) days after the board has voted to submit such amendment to the 
members for their approval. In public benefit corporations, the production and 
mailing costs shall be paid by the requesting members. In mutual benefit 
corporations, the production and mailing costs shall be paid by the corporation. 

(d) Any such amendment shall be approved by the members by two thirds 
(34) of the voting power. 

(e) Section 48-56-302 shall not apply to any amendment meeting the 
requirements of chapters 51-68 of this title and this section. 


History. Textbooks. 
Acts 1987, ch. 242, § 10.31. Tennessee Forms (Robinson, Ramsey and 


Harwell), Nos. 5-15038, 5-2006, 5-2007. 
Cross-References. 


Inapplicability of Nonprofit Corporation Act 
to certain rural electric and community ser- 
vices cooperatives, § 65-25-125. 
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CHAPTER 61 


MERGERS, MEMBERSHIP EXCHANGES, ENTITY 
CONVERSIONS, AND FOR-PROFIT CONVERSIONS 


Section 

48-61-101. 
48-61-102. 
48-61-103. 
48-61-104. 
48-61-105. 
48-61-106. 
48-61-107. 
48-61-108. 
48-61-109. 
48-61-110. 
48-61-111. 


48-61-112. 
48-61-113. 


48-61-114. 
48-61-115. 
48-61-116. 
48-61-117. 


48-61-118. 
48-61-119. 


48-61-120. 
48-61-121. 
48-61-122. 


48-61-123. 


48-61-124. 


Chapter definitions. 

Permitted mergers — Plan of Merger. 

Plan of membership exchange. 

Approval and adoption of plan of merger or membership exchange. 

Merger between parent and subsidiary corporations — Plan of merger — Approval. 

Abandonment of merger or membership exchange — Certificate of abandonment. 

Articles of merger or membership exchange — Contents — Filing. 

Effect of merger or membership exchange. 

Plan of entity conversion. 

Contents of plan of entity conversion. 

Approval of entity conversion of a domestic nonprofit corporation to a domestic or 
foreign unincorporated entity. 

Articles of entity conversion. 

Entity conversion of domestic nonprofit corporation to foreign unincorporated entity — 
Articles of charter surrender. 

Effect of entity conversion. 

Abandonment of plan of entity conversion — Filing of statement of abandonment. 

Plan of for-profit conversion — Contents of plan 

Approval of conversion of a domestic nonprofit corporation to a domestic or foreign 
for-profit corporation. 

Articles of for-profit conversion — Contents. 

Conversion of domestic nonprofit corporation to foreign for-profit corporation — 
Articles of charter surrender. 

Effect of for-profit conversion. 

Abandonment of for-profit conversion — Filing of statement of abandonment. 

Limitations on entities with which a public benefit corporation may be a party to a 
merger, membership exchange, entity conversion or for-profit conversion transaction. 

Public benefit corporation to provide notice to attorney general and reporter of intent 
to consummate any merger, membership exchange, or conversions — Time after 
notice for consummation of transaction. 

Bequests, devises and gifts. 


48-61-101. Chapter definitions. 


As used in this chapter, unless the context otherwise requires: 

(1) “Converted entity” means the domestic corporation or domestic unin- 
corporated entity that adopts a plan of entity conversion or the foreign 
unincorporated entity converting to a domestic corporation; 

(2) “Eligible entity” means a domestic or foreign unincorporated entity or 
a domestic or foreign business corporation; 

(3) “Eligible interests” means interests or shares; 

(4) “Filing entity” means an unincorporated entity that is of a type that.is 
created by filing a public organic document; 

(5) “Foreign business corporation” means a corporation for-profit incorpo- 
rated under an organic law other than the laws of this state; 

(6) “Foreign unincorporated entity” means an unincorporated entity 
whose internal affairs are governed by an organic law other than the laws of 
this state; 

(7) “Interest” means either or both of the following rights under the 
organic law of an unincorporated entity: 
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(A) The right to receive distributions from the entity either in the 
ordinary course or upon liquidation; or 

(B) The right to receive notice or vote on issues involving its internal 
affairs, other than as an agent, assignee, proxy, or person responsible for 
managing its business and affairs; 

(8) “Interest holder” means a person who holds of record an interest; 

(9) “Membership” means the rights of a member in a domestic or foreign 
nonprofit corporation and includes the rights and obligations a member has 
pursuant to a corporation’s charter, bylaws and chapters 51-68 of this title; 

(10) “Party to a merger or membership exchange” means any domestic or 
foreign nonprofit corporation, or eligible entity that will: 

(A) Merge in a plan of merger; 

(B) Acquire memberships or eligible interests of another domestic or 
foreign corporation, or an eligible entity in a membership exchange; or 

(C) Have all of its memberships or eligible interests of one (1) or more 
classes or series acquired in membership exchange; 

(11) “Survivor” means the corporation or unincorporated entity that is in 
existence immediately after consummation of a merger or entity conversion 
pursuant to this chapter; and 

(12) “Voting memberships” means memberships that entitle their holders 
to vote unconditionally in the election of directors. 


History. Law Reviews. 

Acts 2014, ch. 899, § 65. Congratulations, It’s A Merger!, 50 Tenn. B.J. 
22 (2014). 

The Market for Preclusion in Merger Litiga- 
tion, 66 Vand. L. Rev. 1053 (20138). 


Compiler’s Notes. 

Former chapter 61, §§ 48-61-101 — 48-61- 
107 (Acts 1987, ch. 242, §§ 11.01-11.07), con- 
cerning merger, was repealed and reenacted by 
Acts 2014, ch. 899, §§ 65-72, effective January 
1, 2015. 


48-61-102. Permitted mergers — Plan of Merger. 


(a) Subject to the limitations on public benefit corporations in § 48-61-122, 
one (1) or more domestic nonprofit corporations may merge with one (1) or 
more domestic or foreign nonprofit corporations or eligible entities pursuant to 
a plan of merger, or two (2) or more foreign nonprofit corporations or domestic 
or foreign eligible entities may merge into a new domestic nonprofit corpora- 
tion to be created in the merger in the manner provided in this chapter. The 
merger shall result in a single survivor. 

(b) A foreign nonprofit corporation, or a foreign eligible entity, may be a 
party to a merger with a domestic nonprofit corporation, or may be created by 
the terms of the plan of merger, only if the merger is permitted by the organic 
law of the foreign nonprofit corporation or eligible entity. If the organic law of 
a domestic eligible entity does not prohibit a merger with a domestic nonprofit 
corporation but does not provide procedures for the approval of a merger, a 
plan of merger may be adopted and approved, and the merger effectuated, in 
accordance with the procedures in this chapter. For the purposes of applying 
this chapter: 

(1) The eligible entity, its members or interest holders, eligible interests, 


351 MERGERS, MEMBERSHIP EXCHANGES & CONVERSIONS 48-61-102 


and organic documents, taken together shall be deemed to be a domestic 

nonprofit corporation, members, memberships, charter and bylaws, respec- 

tively and vice versa, as the context may require; and 

(2) If the business and affairs of the eligible entity are managed by a 
group of persons that is not identical to the members or interest holders, that 
group shall be deemed to be the board of directors. 

(c) The plan of merger must be in the form of an organic document and set 
forth: 

(1) The name of each domestic or foreign nonprofit corporation or eligible 
entity planning to merge and the name of each domestic or foreign nonprofit 
corporation or eligible entity that shall survive the merger; 

(2) The terms and conditions of the merger; 

(3) The manner and basis of converting the memberships of each merging 
domestic or foreign nonprofit corporation and eligible interests of each 
merging domestic or foreign eligible entity into memberships or other 
securities, eligible interests, obligations, rights to acquire memberships, 
other securities or eligible interests, cash, other property, or any combination 
of the foregoing; 

(4) The charter of any domestic or foreign business corporation or non- 
profit corporation, or the organic documents of any domestic or foreign 
unincorporated entity, to be created by the merger, or if a new domestic or 
foreign nonprofit corporation or unincorporated entity is not to be created by 
the merger, any amendments to the survivor’s charter and bylaws or organic 
documents; and 

(5) Any other provision required or permitted by the organic law under 
which any party to the merger is organized or by which it is governed, or by 
the charter or organic documents of any such party. 

(d) The plan of merger may set forth any other provisions relating to the 
merger. 

(e) Terms of a plan of merger may be made dependent on facts objectively 
ascertainable outside the plan in accordance with § 48-51-3019). 

(f) The plan of merger may also include a provision that the plan may be 
amended prior to filing articles of merger, but if the members of a domestic 
nonprofit corporation that is a party to the merger are required or permitted to 
vote on the plan, the plan must provide that subsequent to approval of the plan 
by such members the plan may not be amended to change the following: 

(1) The amount or kind of memberships or other securities, eligible 
interests, obligations, rights to acquire memberships, other securities, or 
eligible interests, cash, or other property to be received under the plan by the 
members of or owners of eligible interests in any party to the merger; 

(2) The charter of any corporation, or the organic documents of any 
unincorporated entity, that will survive or be created as a result of the 
merger, except for changes permitted by § 48-60-102 or by comparable 
provisions of the organic laws of any such foreign corporation or domestic or 
foreign unincorporated entity; or 

(3) Any of the other terms or conditions of the plan if the change would 
adversely affect such members in any material respect. 

(g) Property held in trust or for charitable purposes under the laws of this 
state by a domestic or foreign eligible entity shall not be diverted by a merger 


48-61-103 NONPROFIT CORPORATIONS 352 


from the objects for which it was donated, granted, or devised, unless and until 
the eligible entity obtains a court order specifying the disposition of the 
property to the extent required by and pursuant to § 35-15-413 or enters into 
a nonjudicial settlement agreement pursuant to § 35-15-111. 


History. 107 (Acts 1987, ch. 242, §§ 11.01-11.07), con- 
Acts 2014, ch. 899, § 66. cerning merger, was repealed and reenacted by 
Acts 2014, ch. 899, §§ 65-72, effective January 


Compiler’s Notes. 


Former chapter 61, §§.48-61-101,— 48-61-.;; 47,704. 


48-61-103. Plan of membership exchange. 


(a) Subject to the limitations on public benefit corporations in § 48-61-122, 
through a membership exchange: 

(1) A domestic nonprofit corporation may acquire all of the memberships 
of one (1) or more classes or series of memberships of another domestic or 
foreign nonprofit corporation or all of the interests of one (1) or more classes 
or series of interests of a domestic or foreign other entity, in exchange for 
memberships, other securities, interests, obligations, rights to acquire 
memberships, other securities, or interests, cash, other property, or any 
combination of the foregoing, pursuant to a plan of membership exchange; or 

(2) All of the memberships of one (1) or more classes or series of 
memberships of a domestic nonprofit corporation may be acquired by 
another domestic or foreign nonprofit corporation or other entity, in ex- 
change for memberships, other securities, interests, obligations, rights to 
acquire memberships, other securities or interests, cash, other property, or 
any combination of the foregoing, pursuant to a plan of membership 
exchange. 

(b) A foreign nonprofit corporation or eligible entity may be a party toa 
membership exchange only if the membership exchange is permitted by the 
organic law under which the corporation or other entity is organized or by 
which it is governed. If the organic law of a domestic other entity does not 
prohibit a membership exchange with a domestic nonprofit corporation but 
does not provide procedures for the approval of a membership exchange, a plan 
of membership exchange may be adopted and approved and the membership 
exchange effectuated in accordance with the procedures, if any, for a merger. If 
the organic law of a domestic other entity does not provide procedures for the 
approval of either a membership exchange or an exchange of interests similar 
to a membership exchange or a merger, a plan of membership exchange may be 
adopted and approved and the membership exchange effectuated in accor- 
dance with the procedures in this chapter. For the purposes of applying this 
chapter: 

(1) The other entity, its interest holders, interests, and organic documents 
taken together shall be deemed to be a domestic nonprofit corporation, 
members, memberships, charter and bylaws, respectively and vice versa, as 
the context may require; and | 

(2) Ifthe business and affairs of the other entity are managed by a group 
of persons that is not identical to the interest holders, that group shall be 
deemed to be the board of directors. 
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(c) The plan of membership exchange must be in the form of an organic 
document and set forth: 

(1) The name of each corporation or other entity whose memberships or 
interests will be acquired and the name of the acquiring corporation or other 
entity; 

(2) The terms and conditions of the membership exchange; 

(3) The manner and basis of exchanging memberships of each corporation 
or interests in another entity whose memberships or interests will be 
acquired under the membership exchange into memberships, other securi- 
ties, interests, obligations, rights to acquire memberships, other securities or 
interests, cash, other property, or any combination of the foregoing; and 

(4) Any other provisions required by the organic law under which any 
party to the membership exchange is organized or by which it is governed, or 
by the charter or organic document of any such party. 

(d) The plan of membership exchange may set forth other provisions 
relating to the membership exchange. 

(e) This section does not limit the power of a domestic nonprofit corporation 
to acquire all or part of the memberships of one (1) or more classes or series of 
another corporation or interests of another entity through a voluntary ex- 
change or otherwise. 


History. 107 (Acts 1987, ch. 242, §§ 11.01-11.07), con- 


Acts 2014, ch. 899, § 67. cerning merger, was repealed and reenacted by 
Baiipilekia Notes: ae Avy ch. 899, §§ 65-72, effective January 


Former chapter 61, §§ 48-61-101 — 48-61- 


48-61-104. Approval and adoption of plan of merger or membership 
exchange. 


In the case of a domestic nonprofit corporation that is a party to a merger or 
membership exchange: 

(1) The plan of merger or membership exchange shall be adopted by the 
board of directors of each party to the merger or membership exchange and 
approved by the members, if any, of each party; 

(2) Except as provided in subdivision (7) and in § 48-61-105, after 
adopting the plan of merger or membership exchange, the board of directors 
shall submit the plan of merger or membership exchange for approval to the 
members if there are members entitled to vote on the plan. The board of 
directors must also transmit to the members a recommendation that the 
members approve the plan, unless the board of directors makes a determi- 
nation that because of conflicts of interest or other special circumstances it 
should not make such a recommendation, in which case the board of 
directors must transmit to the members the basis for that determination; 

(3) The board of directors may condition its submission of the plan of 
merger or membership exchange to its members on any basis; 

(4) If the plan of merger or membership exchange is required to be 
approved by the members, and if the approval is to be given at a meeting, the 
corporation shall notify each member, whether or not entitled to vote, of the 
members’ meeting at which the plan is to be submitted for approval. The 
notice shall state that the purpose, or one (1) of the purposes, of the meeting 
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is to consider the plan of merger or membership exchange and shall contain 
or be accompanied by a copy or summary of the plan. If the corporation is to 
be merged into an existing corporation or other entity, the notice shall also 
include or be accompanied by a copy or summary of the charter or organic 
documents of that corporation or other entity. If the corporation is to be 
merged into a corporation or other entity that is to be created pursuant to 
the merger, the notice shall include or be accompanied by a copy or a 
summary of the charter or organizational documents of the new corporation 
or other entity; 

(5) Unless chapters 51-68 of this title, the charter, the organic documents 
or the board of directors acting pursuant to subdivision (3) requires a greater 
vote or a vote by voting groups, the plan of merger or membership exchange 
to be authorized must be approved by each voting group entitled to vote 
separately on the plan by a majority of all the votes entitled to be cast on the 
plan by that voting group; 

(6) Separate voting by voting groups is required: 

(A) On a plan of merger, by each class or series of memberships that 
would be entitled to vote as a separate group on a provision in the plan 
that, if contained in a proposed amendment to the charter or bylaws, 
would entitle the class of members to vote as a class on the proposed 
amendment under § 48-60-104 or § 48-60-205; 

(B) On a plan of membership exchange, by each class or series of 
memberships included in the exchange, with each class or series consti- 
tuting a separate voting group; or 

(C) On a plan of merger or membership exchange, if the voting group is 
entitled under the charter or by agreement to vote as a voting group to 
approve a plan of merger or membership exchange; 

(7) Unless the charter otherwise provides, approval by the members of a 
domestic corporation of a plan of merger or membership exchange shall not 
be required if: 

(A) The corporation will survive the merger or is the acquiring corpo- 
ration in a membership exchange; 

(B) Except for amendments enumerated in § 48-60-102, its charter will 
not differ from the charter before the merger; 

(C) Each member of the corporation whose memberships were out- 
standing immediately before the effective date of the merger or exchange 
will hold the same number of memberships, with identical designations, 
preferences, limitations and relative rights, immediately after the effec- 
tive date of the merger or exchange; 

(D) The voting power of the members and memberships outstanding 
immediately after the merger or exchanging, plus the voting power of the 
memberships issuable as a result of the merger or exchange (either by the 
conversion of memberships, rights or eligible interests issued pursuant to 
the merger or exchange or by the exercise of rights or contracts issued 
pursuant to the merger or exchange), will not exceed by more than twenty 
percent (20%) the voting power of the total memberships of the corporation 
immediately before the merger or exchange; and 

(E) The number of participating memberships immediately after the 
merger or exchange, plus the number of participating memberships 
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issuable as a result of the merger or exchange (either by the conversion of 
memberships, rights or eligible interests issued pursuant to the merger or 
exchange by the exercise of rights or options issued pursuant to the merger 
or exchange), will not exceed by more than twenty percent (20%) the total 
number of participating memberships immediately before the merger or 
exchange; and 
(8) If as a result of a merger or membership exchange, one (1) or more 
members of a domestic corporation would become subject to owner liability 
for the debts, obligations, or liabilities of any other person or entity, approval 
of the plan of merger or membership exchange shall require the execution, 
by each member, of a separate written consent to become subject to such 
owner liability. 


History. 107 (Acts 1987, ch. 242, §§ 11.01-11.07), con- 
Acts 2014, ch. 899, § 68; 2015, ch. 60, § 7. cerning merger, was repealed and reenacted by 
Acts 2014, ch. 899, §§ 65-72, effective January 


Compiler’s Notes. 1, 2015. 


Former chapter 61, §§ 48-61-101 — 48-61- 


48-61-105. Merger between parent and subsidiary corporations — 
Plan of merger — Approval. 


(a) Subject to the limitations on public benefit corporations in § 48-61-122, 
a domestic parent corporation owning at least ninety percent (90%) of the 
voting memberships or eligible interests of each class and series of a domestic 
or foreign subsidiary corporation or eligible interests of another controlled 
eligible entity may either: 

(1) Merge the subsidiary corporation or other entity into the parent 
corporation; 

(2) Merge the parent corporation into the subsidiary corporation or other 
eligible entity; or | 

(3) Merge two (2) or more subsidiary or controlled corporations or other 
controlled eligible entities with and into each other. 

(b) The board of directors of the parent corporation shall adopt a plan of 
merger that sets forth: 

(1) The name of the parent corporation owning at least ninety percent 
(90%) of the outstanding voting memberships of the subsidiary or controlled 
corporation or eligible interests of the other controlled eligible entity and the 
name of the subsidiary corporation or corporations or other controlled 
eligible entity or entities to be a party to the merger, and the name of the 
corporation or other entity that is to survive the merger; 

(2) The terms and conditions of the merger; 

(3) The manner and basis of converting the memberships of each corpo- 
ration or eligible interests of the controlled other entity into memberships, 
eligible interests, obligations or other securities of the survivor or of any 
other corporation or other entity or into cash or other property or any 
combination of the foregoing; and 

(4) Such other provisions with respect to the proposed merger as the 
board considers necessary or desirable. 

(c) No vote of the members of a subsidiary corporation or approval of 
interest holders of a subsidiary or controlled other entity shall be required with 
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respect to such a merger. If the parent corporation will be the survivor, no vote 
of its members shall be required. If the subsidiary corporation or other 
controlled eligible entity will be the survivor, the approval of the members of 
the parent corporation shall be obtained in the manner provided in § 48-61- 
104. 

(d) If under subsection (c) approval of a merger by the subsidiary’s or 
eligible entity's members or interest holders is not required, the parent 
corporation shall, within ten (10) days after the effective date of the merger, 
notify each of the subsidiary’s or eligible entity's members or interest holders 
that the merger has become effective. 

(e) Except as provided in subsections (a)-(d), a merger between a parent and 
a subsidiary shall be governed by the provisions of this chapter applicable to 
mergers generally. 


History. 107 (Acts 1987, ch. 242, §§ 11.01-11.07), con- 
Acts 2014, ch. 899, § 69. cerning merger, was repealed and reenacted by 
Compilerta Notes: Acts 2014, ch. 899, §§ 65-72, effective January 


Former chapter 61, §§ 48-61-101 — 48-61- Leuba 


48-61-106. Abandonment of merger or membership exchange — Cer- 
tificate of abandonment. 


(a) After a plan of merger or membership exchange has been adopted and 
approved as required by chapters 51-68 of this title, and at any time before the 
merger or membership exchange has become effective, the merger or member- 
ship exchange may be abandoned (subject to any contractual rights) by any 
corporation or other entity that is a party to the merger or membership 
exchange, without action by the members or interest holders of such party, in 
accordance with the procedures set forth in the plan of merger or membership 
exchange or, if no such procedures are set forth in the plan, in the manner 
determined by the board of directors of such corporation or the managers of 
such other entity subject to any contractual rights of other parties to the 
merger or membership exchange. 

(b) If the merger or membership exchange is abandoned after articles of 
merger or membership exchange have been filed with the secretary of state but 
before the merger or membership exchange has become effective, a statement, 
executed on behalf of each party to the merger or membership exchange by an 
officer or other duly authorized representative, stating that the merger or 
membership exchange has been abandoned in accordance with the plan and 
this section, shall be filed with the secretary of state prior to the effectiveness 
of the merger or membership exchange. 

(c) The secretary of state shall, when all fees have been paid as required by 
law: 

(1) Endorse on the original and each copy the word “filed” and the month, 
day, and year of the filing thereof; 

(2) File the original in the office of the secretary of state; and 

(3) Issue a certificate of abandonment to each party to the merger or 
membership exchange. 

(d) Upon the filing of such statement by the secretary of state, the merger or 
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membership exchange shall be deemed abandoned and shall not become 
effective. 


History. 107 (Acts 1987, ch. 242, §§ 11.01-11.07), con- 
Acts 2014, ch. 899, § 70. cerning merger, was repealed and reenacted by 
Compiler’s Notes. es, we ch. 899, §§ 65-72, effective January 


Former chapter 61, §§ 48-61-101 — 48-61- 


48-61-107. Articles of merger or membership exchange — Contents — 
Filing. 


(a) After a plan of merger or membership exchange has been adopted and 
approved as required by this chapter, articles of merger or membership 
exchange shall be executed on behalf of each party to the merger or member- 
ship exchange by an officer or other duly authorized representative and shall 
set forth: 

(1) The names of the parties to the merger or membership exchange and 
the date on which the merger or membership exchange occurred or is to be 
effective; 

(2) If the charter or organic documents of the survivor of a merger are 
amended, or if a new corporation is created as a result of a merger, the 
amendments to the survivor’s charter or organic documents or the charter of 
the new corporation; 

(3) If approval by the members of a domestic corporation that is a party to 
the merger or membership exchange is not required by this chapter, a 
statement to that effect and the date on which the plan was adopted by the 
board of directors; 

(4) If approval by the members of a domestic corporation that is a party to 
the merger or membership exchange is required by this chapter, a statement 
to that effect and a statement that the plan was approved by the affirmative 
vote of the required percentage of all of: 

(A) The votes entitled to be cast if there is no voting by voting groups; 
or 

(B) The votes entitled to be cast by each voting group having the right 
to vote separately on the plan and the votes cast by the outstanding 
memberships otherwise entitled to vote on the plan; 

(5) If the corporation is a public benefit corporation, a statement that 
notice of the plan of merger or membership exchange was given to the 
attorney general and reporter in the manner required by § 48-61-123 and 
that either: 

(A) The plan of merger or membership exchange was approved by order 
of a court of record of this state; or 

(B) The corporation received a written statement of no enforcement 
intent with respect to the plan from the attorney general and reporter; and 

(6) As to each foreign corporation and each other entity that was a party 
to the merger or membership exchange, a statement that the plan and 
performance of its terms were duly authorized by all action required by the 
laws under which it was organized and by its charter or organic documents. 
(b) The original of the articles of merger or membership exchange shall be 

delivered to the secretary of state for filing together with the required filing fee. 
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A merger or membership exchange takes effect upon the effective date of the 
articles of merger or membership exchange. 


History. 107 (Acts 1987, ch. 242, §§ 11.01-11.07), con- 

Acts 2014, ch. 899, § 71. cerning merger, was repealed and reenacted by 

; Acts 2014, ch. 899, §§ 65-72, effective January 
Compiler’s Notes. 1. 2015 


Former chapter 61, §§ 48-61-101 — 48-61- 


48-61-108. Effect of merger or membership exchange. 


(a) When a merger becomes effective: 

(1) The corporation or eligible entity that is designated in the plan of 
merger as an entity surviving the merger shall survive, and the separate 
existence of every other corporation or eligible entity that is a party to the 
merger shall cease; 

(2) All property owned by, and every contract right possessed by, each 
corporation or eligible entity that is merged into the survivor shall be vested 
in the survivor without reversion or impairment; 

(3) All liabilities of each corporation or eligible entity that is merged into 
the survivor shall be vested in the survivor; 

(4) A proceeding pending against any corporation or eligible entity that is 
a party to the merger may be continued as if the merger did not occur or the 
name of the survivor may be substituted in the proceeding for any corpora- 
tion or eligible entity whose existence ceased in the merger; 

(5) The charter or organic document of the survivor shall be amended to 
the extent provided in the plan of merger; 

(6) The charter or organic documents of a survivor created by the plan of 
merger shall become effective; and 

(7) The memberships of each corporation and the interests of each eligible 
entity that are to be converted into memberships, other securities, interests, 
obligations, rights to acquire memberships, other securities or eligible 
interests, cash, other property, or any combination of the foregoing in the 
merger shall be converted or exchanged, and the former holders of such 
memberships or eligible interests shall be entitled only to the rights 
provided to them in the plan of merger or to their rights under the organic 
law of the eligible entity. 

(b) When a membership exchange takes effect, the memberships of each 
corporation that are to be exchanged for memberships, other securities, 
interests, obligations, rights to acquire memberships, other securities or 
eligible interests, cash, other property or any combination of the foregoing in 
the membership exchange shall be exchanged, and the former holders of such 
memberships shall be entitled only to the rights provided in the plan of 
membership exchange. 

(c) Upon a merger becoming effective, a foreign corporation, or a foreign 
eligible entity, that is the survivor of the merger is deemed to: 

(1) Appoint the secretary of state as its agent for service of process in a 
proceeding to enforce the rights of members of each domestic corporation 
that is a party to the merger; and 

(2) Agree that it will promptly pay the amount, if any, to which such 
members are entitled under the plan of merger. 
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(d) The effect of a merger or membership exchange on the owner liability of 
a person who had owner liability for some or all of the debts, obligations or 
liabilities of a party to the merger or membership exchange shall be as follows: 

(1) The merger or membership exchange does not discharge any owner 
liability under the organic law of the entity in which the person was a 
member or interest holder to the extent any such owner liability arose before 
the effective time of the articles of merger or membership exchange; 

(2) The person shall not have owner liability under the organic law of the 
entity in which the person was member or eligible interest holder prior to the 
merger or membership exchange for any debt, obligation or liability that 
arises after the effective time of the articles of merger or membership 
exchange; 

(3) The organic law of any entity for which the person had owner liability 
before the merger or membership exchange shall continue to apply to the 
collection or discharge of any owner liability preserved by subdivision (d)(1), 
as if the merger or membership exchange had not occurred; and 

(4) The person shall have whatever rights of contribution from other 
persons are provided by the organic law of the entity for which the person 
had owner liability with respect to any owner liability preserved by subdi- 
vision (d)(1), as if the merger or membership exchange had not occurred. 
(e) A merger or membership exchange shall take effect upon the date the 

articles of merger or membership exchange are filed as provided in § 48-61- 
107(b) or on such later date as may be specified in the plan of merger or share 
exchange. 


History. 107 (Acts 1987, ch. 242, §§ 11.01-11.07), con- 
Acts 2014, ch. 899, § 72. cerning merger, was repealed and reenacted by 
Pompilers Notes. Acts 2014, ch. 899, §§ 65-72, effective January 


Former chapter 61, §§ 48-61-101 — 48-61- 1, 2015. 


48-61-109. Plan of entity conversion. 


(a) Subject to the limitations on public benefit corporations in § 48-61-122, 
a domestic nonprofit corporation may become a domestic unincorporated entity 
pursuant to a plan of entity conversion. 

(b) Subject to the limitations on public benefit corporations in § 48-61-122, 
a domestic nonprofit corporation may become a foreign unincorporated entity 
if the entity conversion is permitted by the laws of the foreign jurisdiction. 

(c) A domestic unincorporated entity may become a domestic nonprofit 
corporation. If the organic law of a domestic unincorporated entity does not 
provide procedures for the approval of an entity conversion, the conversion 
shall be adopted and approved, and the entity conversion effectuated, in the 
same manner as a merger of the unincorporated entity. If the organic law of a 
domestic unincorporated entity does not provide procedures for the approval of 
either an entity conversion or a merger, a plan of entity conversion shall be 
adopted and approved, and the entity conversion effectuated, in accordance 
with the procedures in this chapter. Without limiting this subsection (c), a 
domestic unincorporated entity whose organic law does not provide procedures 
for the approval of an entity conversion shall be subject to subsection (e) and 
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§ 48-61-111(7). For purposes of applying this chapter: 3 

(1) The unincorporated entity, its interest holders, interests, and organic 
documents taken together, shall be deemed to be a domestic nonprofit 
corporation, members, memberships and charters, respectively, and vice 
versa, as the context may require; and 

(2) If the business and affairs of the unincorporated entity are managed 
by a group of persons that is not identical to the interest holders, that group 
shall be deemed to be the board of directors. 

(d) A foreign unincorporated entity may become a domestic nonprofit 
corporation if the organic law of the foreign unincorporated entity authorizes 
it to become a nonprofit corporation in another jurisdiction. 

(e) If any provision of a debt security, note or similar evidence of indebted- 
ness for money borrowed, whether secured or unsecured, or a contract of any 
kind, issued, incurred or executed by a domestic nonprofit corporation before 
January 1, 2015, applies to a merger of the corporation and the document does 
not refer to an entity conversion of the corporation, the provision shall be 
deemed to apply to an entity conversion of the corporation until such time as 
the provision is amended on or subsequent to January 1, 2015. 

(f) If a plan of entity conversion includes a for-profit conversion of the 
corporation, the corporation must also comply with §§ 48-61-116 — 48-61-121. 


History. 107 (Acts 1987, ch. 242, §§ 11.01-11.07), con- 
Acts 2014, ch. 899, § 72. cerning merger, was repealed and reenacted by 
Compiler's Notes. Acts 2014, ch. 899, §§ 65-72, effective January 


Former chapter 61, §§ 48-61-101 — 48-61. + 201. 


48-61-110. Contents of plan of entity conversion. 


(a) A plan of entity conversion must include: 

(1) Astatement of the type of other entity the survivor will be and, if it will 
be a foreign other entity, its jurisdiction of organization; 

(2) The terms and conditions of the conversion; 

(3) The manner and basis of converting the memberships of the domestic 
nonprofit corporation following its conversion into interests or other securi- 


ties, obligations, rights to acquire interests or other securities, cash, other 


property, or any combination of the foregoing; and 

(4) The full text, as they will be in effect immediately after consummation 
of the conversion, of the organic documents of the survivor. 

(b) The plan of entity conversion may also include a provision that the plan 
may be amended prior to filing articles of entity conversion, except that 
subsequent to approval of the plan by the members, the plan may not be 
amended to change: 

(1) The amount or kind of memberships or other securities, interests, 
obligations, rights to acquire memberships, other securities or interests, 
cash or other property to be received under the plan by the members; 

(2) The organic documents that will be in effect immediately following the 
conversion, except for changes permitted by a provision of the organic law of 
the survivor comparable to § 48-60-102; or 

(3) Any of the other terms or conditions of the plan if the change would 
adversely affect any of the members in any material respect. 
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(c) Terms of a plan of entity conversion may be made dependent upon facts 
objectively ascertainable outside the plan in accordance with § 48-51-301. 


History. 107 (Acts 1987, ch. 242, §§ 11.01-11.07), con- 
Acts 2014, ch. 899, § 72. cerning merger, was repealed and reenacted by 
Sbinpilers. Notes, ee ssa ch. 899, §§ 65-72, effective January 


Former chapter 61, §§ 48-61-101 — 48-61- 


48-61-111. Approval of entity conversion of a domestic nonprofit cor- 
poration to a domestic or foreign unincorporated entity. 


In the case of an entity conversion of a domestic nonprofit corporation to a 
domestic or foreign unincorporated entity: 

(1) The plan of entity conversion must be adopted by the board of 
directors; 

(2) After adopting the plan of entity conversion, the board of directors 
must submit the plan to the members for their approval if there are 
members entitled to vote on the plan. The board of directors must also 
transmit to the members a recommendation that the members approve the 
plan, unless the board of directors makes a determination that because of 
conflicts of interest or other special circumstances it should not make such a 
recommendation, in which case the board of directors must transmit to the 
members the basis for that determination; 

(3) The board of directors may condition its submission of the plan of 
entity conversion to the members on any basis; 

(4) If the approval of the members is to be given at a meeting, the 
corporation must notify each member, whether or not entitled to vote, of the 
meeting of members at which the plan of entity conversion is to be submitted 
for approval. The notice must state that the purpose, or one (1) of the 
purposes, of the meeting is to consider the plan and must contain or be 
accompanied by a copy or summary of the plan. The notice shall include or 
be accompanied by a full text copy of the organic documents as they will be 
in effect immediately after the entity conversion; 

(5) Unless chapters 51-67 of this title, the charter, or the board of directors 
acting pursuant to subdivision (3) requires a greater vote or a vote by voting 
groups, the plan of conversion to be authorized must be approved by each 
voting group entitled to vote separately on the plan by a majority of all the 
votes entitled to be cast on the plan by that voting group; 

(6) If any provision of the charter, bylaws or an agreement to which any of 
the directors or members are parties, adopted or entered into before January 
1, 2015, applies to a merger of the corporation and the document does not 
refer to an entity conversion of the corporation, the provision shall be 
deemed to apply to an entity conversion of the corporation until such time as 
the provision is subsequently amended; and 

(7) If as a result of the conversion one (1) or more members of the 
corporation would become subject to owner liability for the debts, obliga- 
tions, or liabilities of any other person or entity, approval of the plan of 
conversion shall require the execution, by each such member, of a separate 
written consent to become subject to such owner liability. 


48-61-112 NONPROFIT CORPORATIONS 362 


History. 107 (Acts 1987, ch. 242, 8§ 11.01-11.07), con- 

Acts 2014, ch. 899, § 72. cerning merger, was repealed and reenacted by 

: Acts 2014, ch. 899, 8§ 65-72, effective January 
Compiler’s Notes. 1. 2015 


Former chapter 61, §§ 48-61-101 — 48-61- 


48-61-112. Articles of entity conversion. 


(a) After the conversion of a domestic nonprofit corporation to a domestic 
unincorporated entity has been adopted and approved as required by this 
chapter, articles of entity conversion shall be executed on behalf of the 
corporation by any officer or other duly authorized representative. The articles 
shall: 

(1) Set forth the name of the corporation immediately before the filing of 
the articles of entity conversion and the name to which the name of the 
corporation is to be changed, which shall be a name that satisfies the organic 
law of the survivor; 

(2) State the type of unincorporated entity that the survivor will be; 

(3) Set forth a statement that the plan of entity conversion was duly 
approved by the members in the manner required by this chapter and the 
charter; 

(4) If the survivor is a filing entity, have attached the applicable public 
organic document; except that provisions that would not be required to be 
included in a restated public organic document may be omitted; and 

(5) Ifthe corporation is a public benefit corporation, have a statement that 
notice of the plan of entity conversion was given to the attorney general and 
reporter in the manner required by § 48-61-123 and that either: 

(A) The plan of entity conversion was approved by order of a court of 
record of this state; or 

(B) The corporation received a written statement of no enforcement 
intent with respect to the plan from the attorney general and reporter. 

(b) After the conversion of a domestic unincorporated entity to a domestic 
nonprofit corporation has been adopted and approved as required by the 
organic law of the unincorporated entity, articles of entity conversion shall be 
executed on behalf of the unincorporated entity by any officer or other duly 
authorized representative. The articles shall: 

(1) Set forth the name of the unincorporated entity immediately before 
the filing of the articles of entity conversion and the name to which the name 
of the unincorporated entity is to be changed, which shall be a name that 
satisfies the requirements of § 48-54-101; 

(2) Set forth a statement that the plan of entity conversion was duly 
approved in accordance with the organic law of the unincorporated entity; 
and 

(3) Have attached a charter; except that provisions that would not be 
required to be included in a restated charter of a domestic nonprofit 
corporation may be omitted. 

(c) After the conversion of a foreign unincorporated entity to a domestic 
nonprofit corporation has been authorized as required by the laws of the 
foreign jurisdiction, articles of entity conversion shall be executed on behalf of 
the foreign unincorporated entity by any officer or other duly authorized 
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representative. The articles shall: 

(1) Set forth the name of the unincorporated entity immediately before 
the filing of the articles of entity conversion and the name to which the name 
of the unincorporated entity is to be changed, which shall be a name that 
satisfies the requirements of § 48-54-101; 

(2) Set forth the jurisdiction under the laws of which the unincorporated 
entity was organized immediately before the filing of the articles of entity 
conversion and the date on which the unincorporated entity was organized 
in that jurisdiction; 

(3) Set forth a statement that the conversion of the unincorporated entity 
was duly approved in the manner required by its organic law; and 

(4) Have attached a charter; except that provisions that would not be 
required to be included in a restated charter of a domestic nonprofit 
corporation may be omitted. 

(d) The articles of entity conversion shall be delivered to the secretary of 
state for filing, together with the required filing fee, and shall take effect at the 
effective time provided in § 48-51-304. Articles of entity conversion filed under 
subsection (a) or (b) may be combined with any required conversion filing 
under the organic law of the domestic unincorporated entity if the combined 
filing satisfies the requirements of both this section and the other organic law. 
The public organic document required by subsection (a) to be attached shall be 
delivered to the secretary of state for filing, and shall take effect at the effective 
time of the articles of entity conversion. A filing fee for the public organic 
document shall be paid to the secretary of state in the amount specified for 
such public organic document by the applicable law governing the formation of 
such domestic unincorporated entity. The charter required by subsection (b) or 
(c) to be attached shall be delivered to the secretary of state for filing, and shall 
take effect at the effective time of the articles of entity conversion. A filing fee 
for the charter shall be paid in accordance with § 48-51-303. 

(e) If the converting entity is a foreign unincorporated entity that is 
authorized to transact business in this state under a provision of law similar 
to chapter 65 of this title, its certificate of authority or other type of foreign 
qualification shall be cancelled automatically on the effective date of its 
conversion. 


History. 107 (Acts 1987, ch. 242, §§ 11.01-11.07), con- 
Acts 2014, ch. 899, § 72. cerning merger, was repealed and reenacted by 
fmniler’s. Noten. Acts 2014, ch. 899, §§ 65-72, effective January 


Former chapter 61. °$3°48°61-101 48-61-2025. 

48-61-113. Entity conversion of domestic nonprofit corporation to 
foreign unincorporated entity — Articles of charter sur- 
render. 


(a) Whenever a domestic nonprofit corporation has adopted and approved, 
in the manner required by this chapter, a plan of entity conversion providing 
for the corporation to be converted to a foreign unincorporated entity, articles 
of charter surrender shall be executed on behalf of the corporation by any 
officer or other duly authorized representative. The articles of charter surren- 


48-61-114 NONPROFIT CORPORATIONS 364 


der shall set forth: . 

(1) The name of the corporation; | 

(2) A statement that the articles of charter surrender are being filed in 
connection with the conversion of the corporation to a foreign unincorpo- 
rated entity; 

(3) Astatement that the conversion was duly approved by the members or 
the board of directors or otherwise in the manner required by this chapter 
and the charter; 

(4) The jurisdiction under the laws of which the survivor will be orga- 
nized; and 

(5) If the survivor will be a nonfiling entity, the address of its executive 
office immediately after the conversion. 

(b) The articles of charter surrender shall be delivered by the corporation to 
the secretary of state for filing together with the required filing fee. The 
articles of charter surrender shall take effect on the effective time provided in 
§ 48-51-304. 


History. 107 (Acts 1987, ch. 242, §§ 11.01-11.07), con- 
Acts 2014, ch. 899, § 72. cerning merger, was repealed and reenacted by 
Conuilens Notes: ae nde ch. 899, §§ 65-72, effective January 


Former chapter 61, §§ 48-61-101 — 48-61- 


48-61-114. Effect of entity conversion. 


(a) When a conversion under § 48-61-111 takes effect: 

(1) All title to real and personal property, both tangible and intangible, of 
the converting entity remains in the survivor without reversion or 
impairment; 

(2) All obligations and liabilities of the converting entity continue as 
obligations and liabilities of the survivor; 

(3) An action or proceeding pending against the converting entity contin- 
ues against the survivor as if the conversion had not occurred; 

(4) In the case of a survivor that is a filing entity, its charter or public 
organic documents and its private organic documents become effective; 

(5) In the case of a survivor that is a nonfiling entity, its private organic 
documents become effective; 

(6) The memberships or interests of the converting entity are reclassified 
into memberships, interests, other securities, obligations, rights to acquire 
memberships, interests, or other securities, or into cash or other property in 
accordance with the plan of conversion; and the members or interest holders 
of the converting entity are entitled only to the rights provided to them 
under the terms of the conversion and to any appraisal rights they may have 
under the applicable organic law of the converting entity if it is other than 
a corporation; and 

(7) The survivor is deemed to: 

(A) Be incorporated or organized under and subject to the organic law of 
the converting entity for all purposes; 

(B) Be the same corporation or unincorporated entity without interrup- 
tion as the converting entity; and 
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(C) Have been incorporated or otherwise organized on the date that the 
converting entity was originally incorporated or organized. 

(b) When a conversion of a domestic nonprofit corporation to a foreign other 
entity becomes effective, the surviving entity is deemed to: 

(1) Appoint the secretary of state as its agent for service of process in a 
proceeding to enforce the rights of members or interest holders who exercise 
appraisal rights that they may have under the applicable organic law of the 
converting entity if it is other than a corporation in connection with the 
conversion; and 

(2) Agree that it will promptly pay the amount, if any, to which such 
members are entitled under the applicable law of the converting entity if it 
is other than a corporation. 

(c) A member who becomes subject to owner liability for some or all of the 
debts, obligations, or liabilities of the survivor shall be personally liable only 
for those debts, obligations, or liabilities of the survivor that arise after the 
effective time of the articles of entity conversion. 

(d) The owner liability of an interest holder in an unincorporated entity that 
converts to a domestic nonprofit corporation shall be as follows: 

(1) The conversion does not discharge any owner liability under the 
organic law of the unincorporated entity to the extent any such owner 
liability arose before the effective time of the articles of entity conversion; 

(2) The interest holder shall not have owner liability under the organic 
law of the unincorporated entity for any debt, obligation, or liability of the 
corporation that arises after the effective time of the articles of entity 
conversion; 

(3) The organic law of the unincorporated entity shall continue to apply to 
the collection or discharge of any owner liability preserved by subdivision 
(d)(1), as if the conversion had not occurred; and 

(4) The interest holder shall have whatever rights of contribution from 
other interest holders are provided by the organic law of the unincorporated 
entity with respect to any owner liability preserved by subdivision (d)(1), as 
if the conversion had not occurred. 

(e) The converting entity shall not be required to wind up its affairs or pay 
its liabilities and distribute its assets, and such conversion shall not be deemed 
to constitute a dissolution of such entity. 

(f) The interests of the interest holders of the converting entity, unless 
otherwise agreed, shall be cancelled and become of no effect whatsoever, with 
respect to the survivor, and the former holders of such interests shall be 
entitled only to the rights provided in the plan of conversion or the organic 
documents for the conversion of memberships into interests in the survivor. 

(g) Aconversion shall take effect upon the date the articles of conversion are 
filed, as provided in § 48-61-112, or on such later date as may be specified in 
the plan of conversion. 

(h) Notwithstanding any other law to the contrary, this section and § 48- 
61-109 shall have no effect on the application of title 67 and other state and 
federal tax statutes. Any tax consequences of the conversion as referenced 
herein shall continue to be controlled by applicable state and federal tax 
statutes as they may be amended from time to time. 


48-61-115 NONPROFIT CORPORATIONS 366 


History. 107 (Acts 1987, ch. 242, §§ 11.01-11.07), con- 
Acts 2014, ch. 899, § 72. cerning merger, was repealéd and reenacted by 

: 65-72, effective J 
Gavnalens Notas: ie es ch. 899, §§ , effective January 


Former chapter 61, §§ 48-61-101 — 48-61- 


48-61-115. Abandonment of plan of entity conversion — Filing of 
statement of abandonment. 


(a) Unless otherwise provided in a plan of entity conversion of a domestic 
nonprofit corporation, after the plan has been adopted and approved as 
required by § 48-61-111, and at any time before the entity conversion has 
become effective, it may be abandoned by the board of directors without action 
by the members. 

(b) If an entity conversion is abandoned after articles of entity conversion or 
articles of charter surrender have been filed with the secretary of state but 
before the entity conversion has become effective, a statement that the entity 
conversion has been abandoned in accordance with this section, executed by an 
officer or other duly authorized representative, shall be delivered to the 
secretary of state for filing, together with the required filing fee, prior to the 
effective date of the entity conversion. Upon filing, the statement shall take 
effect and the entity conversion shall be deemed abandoned and shall not 
become effective. 


History. 107 (Acts 1987, ch. 242, §§ 11.01-11.07), con- 
Acts 2014, ch. 899, § 72. cerning merger, was repealed and reenacted by 
Acts 2014, ch. 899, §§ 65-72, effective January 


Compiler’s Notes. 


Former chapter 61, §§ 48-61-101 — 48-61-2019. 


48-61-116. Plan of for-profit conversion — Contents of plan 


(a) Subject to the limitations on public benefit corporations in § 48-61-122, 
a domestic nonprofit corporation may become a domestic business corporation 
pursuant to a plan of for-profit conversion. 
(b) Subject to the limitations on public benefit corporations in § 48-61-122, 
a domestic nonprofit corporation may become a foreign business corporation if 
the for-profit conversion is permitted by the laws of the foreign jurisdiction. 
Regardless of whether the laws of the foreign jurisdiction require the adoption 
of a plan of for-profit conversion, the foreign for-profit conversion shall be 
approved by the adoption by the domestic nonprofit corporation of a plan of 
for-profit conversion in the manner provided in this section. 
(c) The plan of for-profit conversion must include: 
(1) The terms and conditions of the conversion; 
(2) The manner and basis of: 
(A) Issuing at least one (1) share in the corporation following its 
conversion, and 
(B) Reclassifying the memberships of the corporation following its 
conversion into shares, if any, or securities, obligations, rights to acquire 
shares or securities, cash, other property, or any combination of the 
foregoing; 
(3) Any desired amendments to or restatements of the charter or organic 
documents of the corporation following its conversion; and 
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(4) If the domestic nonprofit corporation is to be converted to a foreign 
for-profit corporation, a statement of the jurisdiction in which the corpora- 
tion will be incorporated after the conversion. 

(d) The plan of for-profit conversion may also include a provision that the 
plan may be amended prior to filing articles of for-profit conversion, except that 
subsequent to approval of the plan by the members the plan may not be 
amended to change: 

(1) The amount or kind of shares or securities, obligations, rights to 
acquire shares or securities, cash, or other property to be received by the 
members under the plan; 

(2) The charter as it will be in effect immediately following the conversion, 
except for changes permitted by § 48-60-102; or 

(3) Any of the other terms or conditions of the plan if the change would 
adversely affect any of the members in any material respect. 

(e) Terms of a plan of for-profit conversion may be made dependent upon 
facts objectively ascertainable outside the plan in accordance with § 48-51- 
301. 

(f) If any debt security, note or similar evidence of indebtedness for money 
borrowed, whether secured or unsecured, or a contract of any kind, issued, 
incurred or executed by a domestic nonprofit corporation before January 1, 
2015, contains a provision applying to a merger of the corporation and the 
document does not refer to a for-profit conversion of the corporation, the 
provision shall be deemed to apply to a for-profit conversion of the corporation 
until such time as the provision is amended on or subsequent to January 1, 
2015. 


History. 107 (Acts 1987, ch. 242, §§ 11.01-11.07), con- 
Acts 2014, ch. 899, § 72. cerning merger, was repealed and reenacted by 
RArabilers Notes. bop ieee ch. 899, §§ 65-72, effective January 


Former chapter 61, §§ 48-61-101 — 48-61- 


48-61-117. Approval of conversion of a domestic nonprofit corporation 
to a domestic or foreign for-profit corporation. 


In the case of a conversion of a domestic nonprofit corporation to a domestic 
or foreign for-profit corporation: 

(1) The plan of for-profit conversion must be adopted by the board of 
directors; 

(2) After adopting the plan of nonprofit conversion, the board of directors 
must submit the plan to the members for their approval if there are 
members entitled to vote on the plan. The board of directors must also 
transmit to the members a recommendation that the members approve the 
plan, unless the board of directors makes a determination that because of 
conflicts of interest or other special circumstances it should not make such a 
recommendation, in which case the board of directors must transmit to the 
members the basis for that determination; 

(3) The board of directors may condition its submission of the plan of 
for-profit conversion to the members on any basis; 

(4) If the approval of the members is to be given at a meeting, the 
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corporation must notify each member of the meeting of members at which 
the plan of for-profit conversion is to be submitted for approval. The notice 
must state that the purpose, or one (1) of the purposes, of the meeting is to 
consider the plan and must contain or be accompanied by a copy or summary 
of the plan. The notice shall include or be accompanied by a copy of the 
charter as it will be in effect immediately after the for-profit conversion and 
full text copy of the bylaws and other organic documents as they will be in 
effect immediately after the for-profit conversion; 

(5) Unless chapters 51-68 of this title, the charter, or the board of directors 
acting pursuant to subdivision (3) requires a greater vote or a vote by voting 
groups, the plan of for-profit conversion to be authorized must be approved 
by each voting group entitled to vote separately on the plan by a majority of 
all the votes entitled to be cast on the plan by that voting group; and 

(6) If any provision of the charter, bylaws, or an agreement to which any 
of the directors or members are parties, adopted or entered into before 
January 1, 2015, applies to a merger of the corporation and the document 
does not refer to a for-profit conversion of the corporation, the provision shall 
be deemed to apply to a for-profit conversion of the corporation until such 
time as the provision is amended on or subsequent to January 1, 2015. 


History. 107 (Acts 1987, ch. 242, §§ 11.01-11.07), con- 
Acts 2014, ch. 899, § 72. cerning merger, was repealed and reenacted by 
Colpilera Notes as ae ch. 899, §§ 65-72, effective January 


Former chapter 61, §$ 48-61-101 — 48-61- 


48-61-118. Articles of for-profit conversion — Contents. 


(a) After a plan of for-profit conversion providing for the conversion of a 
domestic nonprofit corporation to a domestic business corporation has been 
adopted and approved as required by this chapter, articles of for-profit 
conversion shall be executed on behalf of the corporation by any officer or other 
duly authorized representative. The articles shall set forth: 

(1) The name of the corporation immediately before the filing of the 
articles of for-profit conversion and if that name does not satisfy the 
requirements of § 48-14-101, or the corporation desires to change its name 
in connection with the conversion, a name that satisfies the requirements of 
§ 48-14-101; 

(2) A statement that the plan of for-profit conversion was duly approved 
by the members in the manner required by this chapter and the charter if 
there are members entitled to vote on the plan or, if there are no members 
entitled to vote on the plan, by the board of directors in the manner required 
by this chapter and the charter; and 

(3) If the corporation is a public benefit corporation, a statement that 
notice of the plan of for-profit conversion was given to the attorney general 
and reporter in the manner required by § 48-61-123 and that either: 

(A) The plan of for-profit conversion was approved by order of a court of 
record of this state; or 

(B) The corporation received a written statement of no enforcement 
intent with respect to the plan from the attorney general and reporter. 

(b) The articles of for-profit conversion shall have attached a charter that 


369 MERGERS, MEMBERSHIP EXCHANGES & CONVERSIONS 48-61-120 


satisfies the requirements of § 48-12-102. Provisions that would not be 
required to be included in a charter of a domestic business corporation may be 
omitted. 

(c) The articles of for-profit conversion shall be delivered to the secretary of 
state for filing, together with the required filing fee, and shall take effect at the 
effective time provided in § 48-51-304. The attached charter shall be delivered 
to the secretary of state for filing and a fee therefor shall be paid in accordance 
with § 48-11-3083. 


History. 107 (Acts 1987, ch. 242, §§ 11.01-11.07), con- 
Acts 2014, ch. 899, § 72. | cerning merger, was repealed and reenacted by 
Acts 2014, ch. 899, §§ 65-72, effective January 


Compiler’s Notes. 


Former chapter 61, §§ 48-61-101 — 48-61. + 2910- 


48-61-119. Conversion of domestic nonprofit corporation to foreign 
for-profit corporation — Articles of charter surrender. 


(a) Whenever a domestic nonprofit corporation has adopted and approved, 
in the manner required by this chapter, a plan of for-profit conversion 
providing for the corporation to be converted to a foreign for-profit corporation, 
articles of charter surrender shall be executed on behalf of the corporation by 
any officer or other duly authorized representative. The articles of charter 
surrender shall set forth: 

(1) The name of the corporation; 

(2) A statement that the articles of charter surrender are being filed in 
connection with the conversion of the corporation to a foreign for-profit 
corporation; 

(3) A statement that the foreign for-profit conversion was duly approved 
by the members in the manner required by this section and the charter; and 

(4) The corporation’s new jurisdiction of incorporation. 

(b) The articles of charter surrender shall be delivered by the corporation to 
the secretary of state for filing together with the required filing fee in 
accordance with § 48-51-303. The articles of charter surrender shall take 
effect on the effective time provided in § 48-51-304. 


History. 107 (Acts 1987, ch. 242, §§ 11.01-11.07), con- 
Acts 2014, ch. 899, § 72. cerning merger, was repealed and reenacted by 
Acts 2014, ch. 899, §§ 65-72, effective January 


Compiler’s Notes. 


Former chapter 61, §§ 48-61-101 — 48-61- 1, 2015. 


48-61-120. Effect of for-profit conversion. 


(a) When a conversion of a domestic nonprofit corporation to a domestic 
business corporation becomes effective: 

(1) The title to all real and personal property, both tangible and intan- 
gible, of the corporation remains in the corporation without reversion or 
impairment; 

(2) The liabilities of the corporation remain the liabilities of the 
corporation; 

(3) An action or proceeding pending against the corporation continues 
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against the corporation as if the conversion had not occurred; 

(4) The charter of the domestic or foreign for-profit corporation becomes 
effective; 

(5) The memberships of the corporation are reclassified into shares, 
interests, securities, obligations, rights to acquire shares or securities, or 
into cash or other property in accordance with the plan of for-profit 
conversion, and the members are entitled only to the rights provided in the 
plan of for-profit conversion or to any rights they may have under charter or 
organic documents of the corporation; and 

(6) The corporation is deemed to: 

(A) Be a domestic business corporation for all purposes; 

(B) Be the same corporation without interruption as the corporation 
that existed prior to the conversion; and 

(C) Have been incorporated on the date it was originally incorporated 
as a domestic nonprofit corporation. 

(b) When a conversion of a domestic nonprofit corporation to a foreign 
for-profit corporation becomes effective, the foreign for-profit corporation is 
deemed to: 

(1) Appoint the secretary of state as its agent for service of process in a 
proceeding to enforce the rights of members who exercise appraisal rights in 
connection with the conversion; and 

(2) Agree that it will promptly pay the amount, if any, to which such 
members are entitled under the charter or organic documents of the 
corporation. 

(c) The owner liability of a member in a domestic nonprofit corporation that 
converts to a domestic business corporation shall be as follows: 

(1) The conversion does not discharge any owner liability of the member 
as a member of the nonprofit corporation to the extent any such owner 
liability arose before the effective time of the articles of for-profit conversion; 

(2) The member shall not have owner liability for any debt, obligation, or 
liability of the for-profit corporation that arises after the effective time of the 
articles of for-profit conversion; 

(3) The laws of this state shall continue to apply to the collection or 
discharge of any owner liability preserved by subdivision (c)(1), as if the 
conversion had not occurred and the business corporation were still a 
nonprofit corporation; and 

(4) The member shall have whatever rights of contribution from other 
members are provided by the laws of this state with respect to any owner 
liability preserved by subdivision (c)(1), as if the conversion had not occurred 
and the business corporation was still a nonprofit corporation. 

(d) A member who becomes subject to owner liability for some or all of the 
debts, obligations, or liabilities of the business corporation shall have owner 
liability only for those debts, obligations, or liabilities of the business corpora- 
tion that arise after the effective time of the articles of for-profit conversion. 


History. 107 (Acts 1987, ch. 242, §§ 11.01-11.07), con- 
Acts 2014, ch. 899, § 72. cerning merger, was repealed and reenacted by 
Gompilers'Notes! Acts 2014, ch. 899, §§ 65-72, effective January 


Former chapter 61, §§ 48-61-101 — 48-61- ) 2046. 
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48-61-121. Abandonment of for-profit conversion — Filing of state- 
ment of abandonment. 


(a) Unless otherwise provided in a plan of for-profit conversion of a domestic 
nonprofit corporation, after the plan has been adopted and approved as 
required by this section, and at any time before the for-profit conversion has 
become effective, it may be abandoned by the board of directors without action 
by the members. 

(b) If a for-profit conversion is abandoned under subsection (a) after articles 
of for-profit conversion or articles of charter surrender have been filed with the 
secretary of state but before the for-profit conversion has become effective, a 
statement that the for-profit conversion has been abandoned in accordance 
with this section, executed by an officer or other duly authorized representa- 
tive, shall be delivered to the secretary of state for filing, together with the 
required filing fee, prior to the effective date of the for-profit conversion. The 
statement shall take effect upon filing, and the for-profit conversion shall be 
deemed abandoned and shall not become effective. 


History. 107 (Acts 1987, ch. 242, §§ 11.01-11.07), con- 
Acts 2014, ch. 899, § 72. cerning merger, was repealed and reenacted by 
Acts 2014, ch. 899, §§ 65-72, effective January 


Compiler’s Notes. 


Former chapter 61, §§ 48-61-101 — 48-61- ) 2010. 


48-61-122. Limitations on entities with which a public benefit corpo- 
ration may be a party to a merger, membership exchange, 
entity conversion or for-profit conversion transaction. 


(a) Without the prior approval of a court of record of this state having equity 
jurisdiction in a proceeding of which the attorney general and reporter has 
been given written notice of a plan of merger or membership exchange, a plan 
of entity conversion, or a plan of for-profit conversion in accordance with 
§ 48-61-123; or unless the attorney general and reporter, after receiving 
written notice to the attorney general in accordance with § 48-61-123, has 
issued a written statement of no enforcement intent with respect to the plan, 
a public benefit corporation may be a party to a merger, membership exchange, 
entity conversion or for-profit conversion transaction described in this chapter 
only with: 

(1) A domestic nonprofit public benefit corporation; 

(2) A foreign nonprofit corporation which would qualify under chapters 
51-68 of this title as a public benefit corporation; 

(3) A foreign or domestic corporation for profit; provided, that the public 
benefit corporation is the surviving corporation and continues to be a public 
benefit corporation after the transaction; or 

(4) A foreign or domestic corporation for profit that is the surviving 
corporation; provided that: 

(A) On or prior to the effective date of the transaction, assets with a 
value equal to the greater of the fair market value of the net tangible and 
intangible assets (including good will) of the public benefit corporation, or 
the fair market value of the public benefit corporation if it were to be 
operated as a business concern, are transferred or conveyed to one (1) or 
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more persons who would have received its assets under § 48-64-106(a)(5) 

and (a)(6) had it dissolved; 

(B) It shall return, transfer or convey any assets held by it upon 
condition requiring return, transfer or conveyance, which condition occurs 
by reason of the transaction, in accordance with such condition; 

(C) The transaction is approved by a majority of directors of the public 
benefit corporation who are not and will not become shareholders in or 
officers, employees, agents or consultants of the for-profit corporation; and 

(D) A copy of the plan of transaction is submitted to the attorney 
general and reporter not less than forty-five (45) days prior to the effective 
date of the transaction. 

(b) A public benefit corporation must give written notice to the attorney 
general and reporter in accordance with § 48-61-123. 

(c) Ina transaction to which subdivisions (a)(1), (a)(2) or (a)(3) applies, when 
a public benefit corporation with members consummates the transaction, each 
member of the public benefit corporation may only receive or keep a member- 
ship or membership interest in the surviving public benefit corporation if the 
surviving public benefit corporation has memberships or membership interests 
in accordance with the plan. 

(d) Unless a public benefit corporation that is a party to a transaction under 
this chapter has obtained an order of a court of record in this state having 
equity jurisdiction to the extent required by the law of this state regarding cy 
pres or otherwise dealing with the nondiversion of charitable assets, the 
transaction may not alter, amend, or change the following: 

(1) Any restriction or limitation imposed on the public benefit corporation 
by its documents that may not be altered, amended or changed by its officers, 
board of directors, members or interest holders; 

(2) Any restriction imposed on any assets or property held by the public 
benefit corporation by virtue of any trust under which it holds the assets or 
property; or 

(3) The existing rights and interests of persons other than members or 
interest holders in the public benefit corporation. 

(e) In any transaction in which a public corporation is a party to a merger, 
membership exchange, entity conversion or for-profit conversion transaction 
under this chapter, the public benefit corporation must comply with § 48-62- 
103(a) with respect to the corporation’s assets and property. 

(f) A person who is a member, interest holder or is otherwise affiliated with 
a public benefit corporation or an unincorporated entity with a charitable 
purpose may not receive a direct or indirect financial benefit in connection with 
a transaction under this chapter to which the public benefit corporation is a 
party unless the party is itself a public benefit corporation or a charitable 
corporation or unincorporated entity with a charitable purpose. This subsec- 
tion (f) does not apply to the receipt of reasonable compensation for services 
rendered. 


History. 107 (Acts 1987, ch. 242, §§ 11.01-11.07), con- 
Acts 2014, ch. 899, § 72. cerning merger, was repealed and reenacted by 
Cénipilerte Notes: Acts 2014, ch. 899, §§ 65-72, effective January 


Former chapter 61, §§ 48-61-101 — 48-61- 1 2015. 
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48-61-123. Public benefit corporation to provide notice to attorney 
general and reporter of intent to consummate any merger, 
membership exchange, or conversions — Time after notice 
for consummation of transaction. 


(a) A public benefit corporation shall give the attorney general and reporter 
written notice that it intends to consummate any merger, membership ex- 
change or conversions. The notice shall include a copy or summary of the plan 
of merger, membership exchange or conversion. 

(b) No merger, membership exchange or conversion shall be consummated, 
including any transfer of assets until forty-five (45) days after it has given the 
written notice required by subsection (a) to the attorney general and reporter 
or until the attorney general and reporter has consented in writing to, or 
indicated in writing that the attorney general and reporter will take no action 
in respect to, the transfer or conveyance, whichever is earlier. 


History. 107 (Acts 1987, ch. 242, §§ 11.01-11.07), con- 
Acts 2014, ch. 899, § 72. cerning merger, was repealed and reenacted by 
Pompilers Notes Acts 2014, ch. 899, §§ 65-72, effective January 


Former chapter 61, §§ 48-61-101 — 48-61- 1, 2016. 


48-61-124. Bequests, devises and gifts. 


Any bequest, devise, gift, grant, or promise contained in a will or other 
instrument of donation, subscription, or conveyance, which is made to a 
corporation that is a party to a transaction under this chapter and which takes 
effect or remains payable after the transaction, inures to the surviving entity 
with a charitable purpose unless the will or other instrument otherwise 
specifically provides. 


History. 107 (Acts 1987, ch. 242, §§ 11.01-11.07), con- 
Acts 2014, ch. 899, § 72. cerning merger, was repealed and reenacted by 
Acts 2014, ch. 899, §§ 65-72, effective January 


Compiler’s Notes. 
Former chapter 61, §§ 48-61-101 — 48-61- 


CHAPTER 62 
SALE OF ASSETS 


1, 2015. . 


Section 

48-62-101. Sale of the assets in regular course of activities and mortgage of assets. 

48-62-102. Sale of assets other than in regular course of activities. 

48-62-103. Property held in trust or otherwise dedicated to charitable purpose not to be diverted 
from its purpose — Financial benefit in connection with disposition prohibited — 
Notice required of transactions not in usual and regular course of activities. 


48-62-101. Sale of the assets in regular course of activities and mort- 
gage of assets. 


(a) Acorporation may on the terms and conditions and for the consideration 
determined by the board of directors: 
(1) Sell, lease, exchange, or otherwise dispose of any or all of the 
corporation’s assets in the usual and regular course of its activities; 
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(2) Mortgage, pledge, dedicate to the repayment of indebtedness (whether 
with or without recourse), or otherwise encumber any or all of the corpora- 
tion’s assets, whether or not in the usual and regular course of business; or 

(3) Transfer any or all of the corporation’s assets to one (1) or more 
corporations or other entities all of the memberships or interests of which 


are owned by the corporation. 


(b) Unless the charter or bylaws requires, approval of the members or any 
other person of a transaction described in subsection (a) is not required. 


History. 
Acts 1987, ch. 242, § 12.01; 2014, ch. 899, 
§ 73. 


Cross-References. 

Application of nonprofit corporation law, title 
48, chs. 51-67, to corporations existing on Janu- 
ary 1, 1988, § 48-68-101. 

Business corporations, sale of assets, title 48, 
ch22: 

Inapplicability of Nonprofit Corporation Act 


to certain rural electric and community ser- 
vices cooperatives, § 65-25-125. 


Law Reviews. 

Conversions of Nonprofit Hospitals to For- 
Profit Status: The Tennessee Experience, 28 U. 
Mem. L. Rev. 1077 (1998). 


Textbooks. 
Tennessee Jurisprudence, 7 Tenn. Juris., 
Corporations, §§ 77, 93. 


48-62-102. Sale of assets other than in regular course of activities. 


(a)(1) Acorporation may sell, lease, exchange, or otherwise dispose of all, or 

substantially all, of its property (with or without the good will) other than in 

the usual and regular course of its activities, on the terms and conditions 
and for the consideration determined by the corporation’s board, if the 

proposed transaction is authorized by subsection (b). 

(2) The sale, lease, exchange or other disposition of all, or substantially 
all, of the properties (with or without good will) of one (1) or more 
subsidiaries of a corporation in which such corporation possesses at least 
eighty percent (80%) of the total combined voting power of the corporation, 
or of all classes of membership otherwise entitled to vote for the election of 
directors, otherwise than in the usual and regular course of business, shall 
be treated as a disposition within the meaning of this subsection (a) if the 
subsidiary or subsidiaries constitute all, or substantially all, of the proper- 
ties of the corporation. 

(b) Unless chapters 51-68 of this title, the charter, bylaws, or the board of 
directors or members (acting pursuant to subsection (d)) require a greater vote 
or voting by class, the proposed transaction to be authorized must be approved: 

(1) By the board; 

(2) By the members by two-thirds (24) of the votes cast or a majority of the 
voting power, whichever is less; and 

(3) In writing by any person or persons whose approval is required by the 
charter authorized by § 48-60-301 for an amendment to the charter or 
bylaws. 

(c) If the corporation does not have members, the transaction must be 
approved by a vote of a majority of the directors in office at the time the 
transaction is approved and be approved in writing by any person or persons 
whose approval is required by the charter. The notice required by § 48-58- 
203(c) of any directors’ meeting at which such approval is to be obtained must 
state that the purpose, or one (1) of the purposes, of the meeting is to consider 
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the sale, lease, exchange, or other disposition of all or substantially all, of the 
property or assets of the corporation and contain or be accompanied by a copy 
or summary of a description of the transaction. 

(d) The board may condition its submission of the proposed transaction, and 
the members may condition their approval of the transaction, on receipt of a 
higher percentage of affirmative votes or on any other basis. 

(e) If the corporation seeks to have the transaction approved by the 
members at a membership meeting, the notice required by § 48-57-105 must 
state that the purpose, or one (1) of the purposes, of the meeting is to consider 
the sale, lease, exchange, or other disposition of all, or substantially all, of the 
property or assets of the corporation and contain or be accompanied by a copy 
or summary of a description of the transaction. 

(f) If approval by the members by written consent or written ballot is 
required, the material soliciting the approval shall contain or be accompanied 
by a copy or summary of a description of the transaction. 

(g) A public benefit corporation must give written notice to the attorney 
general and reporter at least forty-five (45) days before it sells, leases, 
exchanges or otherwise disposes of all, or substantially all, of its property in a 
transaction not in the usual and regular course of its activities unless the 
attorney general and reporter has given the corporation a written waiver of 
this subsection (g). 

(h) After a sale, lease, exchange or other disposition of property is autho- 
rized, the transaction may be abandoned (subject to any contractual rights), 
without further action by the members or other person who approved the 
transaction in accordance with the procedure set forth in the resolution 
proposing the transaction or, if none is set forth, in the manner determined by 
the board of directors. 


History. Attorney General Opinions. 

Acts 1987, ch. 242, § 12.02; 2014, ch. 899, Domestic nonprofit water cooperative merg- 
§ 74. ing with or transferring assets to municipality, 
cogs po ees aL apaeedty OAG 06-176, 2006 Tenn. AG LEXIS 196 

(12/19/06). 


Inapplicability of Nonprofit Corporation Act 
to certain rural electric and community ser- 
vices cooperatives, § 65-25-125. 


Textbooks. 
Tennessee Forms (Robinson, Ramsey and 
Harwell), Nos. 5-2201 — 5-2203. 


NOTES TO DECISIONS 


1. Challenge to Sale of Corporation. of the price or the corporation’s power to sell. 
The attorney general and reporter and direc- State ex rel. Adventist Health Care Sys./Sun- 

tors or members of the nonprofit corporation belt Health Care Corp. v. Nashville Memorial 

are the only persons with standing to bring a_ Hosp., 914 S.W.2d 903, 1995 Tenn. App. LEXIS 

legal challenge to the sale of a public benefit 534 (Tenn. Ct. App. 1995). 

corporation based on either the reasonableness 
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48-62-103. Property held in trust or otherwise dedicated to charitable 
purpose not to be diverted from its purpose — Financial 
benefit in connection with disposition prohibited — Notice 
required of transactions not in usual and regular course of 
activities. 


(a) Property held in trust or otherwise dedicated to a charitable purpose 
may not be diverted from its purpose by a transaction described in § 48-62-101 
or § 48-62-102 unless the corporation complies with subsection (c) to the 
extent required by and pursuant to the law of this state on cy pres or otherwise 
dealing with the nondiversion of charitable assets. 

(b) A person who is a member or otherwise affiliated with a public benefit 
corporation may not receive a direct or indirect financial benefit in connection 
with a disposition of assets unless the person is a public benefit corporation or 
an unincorporated entity that has a charitable purpose. This subsection (b) 
does not apply to the receipt of reasonable compensation for services rendered. 

(c) A public benefit corporation must give written notice to the attorney 
general and reporter at least forty-five (45) days before it sells, leases, 
exchanges or otherwise disposes of all, or substantially all, of its property in a 
transaction not in the usual and regular course of its activities unless the 
corporation obtains an appropriate order from the court of competent jurisdic- 
tion. 


History. 
Acts 2014, ch. 899, § 75. 


CHAPTER 63 
DISTRIBUTIONS 


Section 
48-63-101. Prohibited distributions. 
48-63-102. Purchase of memberships—Authorized distributions. 


48-63-101. Prohibited distributions. 


Except as authorized by § 48-63-102, a corporation shall not make any 
distributions. 


History. Business corporations, shares and distribu- 
Acts 1987, ch. 242, § 13.01. tions, title 48, ch. 16. 
Inapplicability of Nonprofit Corporation Act 
to certain rural electric and community ser- 
vices cooperatives, § 65-25-125. 


Cross-References. 

Application of nonprofit corporation law, title 
48, chs. 51-67, to corporations existing on Janu- 
ary 1, 1988, § 48-68-101. 


48-63-102. Purchase of memberships—Authorized distributions. 


(a) A mutual benefit corporation may parehuse its memberships if after the 
purchase is completed: 
(1) The corporation would be able to pay its debts as they become due in 
the usual course of its activities; and 


377 


DISSOLUTION 48-64-101 


(2) The corporation’s total assets would at least equal the sum of its total 
liabilities. 

(b) A public benefit corporation may make distributions to its members who 
are public benefit corporations if the distributions are in conformity with its 
charitable purposes. 

(c) A public benefit corporation and a mutual benefit corporation may make 
distributions upon dissolution in conformity with chapter 64 of this title. 


History. 


Acts 1987, ch. 242, § 13.02; 2014, ch. 899, 


§ 76. 


to certain rural electric and community ser- 
vices cooperatives, § 65-25-125. 


Cross-References. 
Inapplicability of Nonprofit Corporation Act 


Section 


48-64-101. 
48-64-102. 
48-64-103. 
48-64-104. 
48-64-105. 
48-64-106. 
48-64-107. 
48-64-108. 
48-64-109. 
48-64-110. 


48-64-201. 
48-64-2072. 
48-64-203. 
48-64-204. 
48-64-205. 
48-64-206. 


48-64-301. 
48-64-302. 
48-64-303. 
48-64-304. 


CHAPTER 64 
DISSOLUTION 


Part 1. Voluntary Dissolution 


Dissolution by incorporators or directors. 

Dissolution by board of directors, members and third persons. 

Notices to the attorney general and reporter. 

Articles of dissolution. 

Revocation of dissolution. 

Effect of dissolution. 

Known claims against dissolved corporation. 

Unknown claims against dissolved corporation. 

Articles of termination of corporate existence. 

Directors to cause dissolved corporation to discharge or make reasonable provision for 
payment of claims and distributions of assets thereafter — Liability for breach. 


Part 2. Administrative Dissolution 


Grounds for administrative dissolution. 

Procedure for and effect of administrative dissolution. 

Reinstatement following administrative dissolution. 

Appeal from denial of reinstatement. 

Articles of termination following administrative dissolution or revocation. 

Reinstatement within certain amount of time — Amendment of charter — Application 
for reinstatement. 


Part 3. Judicial Dissolution 


Grounds for judicial dissolution. 
Procedure for judicial dissolution. 
Receivership or custodianship. 
Decree of dissolution. 


PART 1 
VOLUNTARY DISSOLUTION 


48-64-101. Dissolution by incorporators or directors. 


(a) A majority of the incorporators or directors of a corporation that has no 
members may, subject to any approval required by the charter or bylaws, 
dissolve the corporation by delivering to the secretary of state for filing articles 
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of dissolution and termination that set forth: 
(1) The name of the corporation; 
(2) The date of its incorporation; 
(3) A statement that the corporation has no members; and 
(4) A statement that a majority of the incorporators or directors autho- 
rized the dissolution and the date dissolution was thus authorized. 

(b) The corporation shall give notice of any meeting at which dissolution will 
be approved. The notice shall be in accordance with § 48-58-203(c). The notice 
must also state that the purpose, or one (1) of the purposes, of the meeting is 
to consider dissolution of the corporation and contain or be accompanied by a 
copy or summary of the plan of dissolution. 

(c) The incorporators or directors in approving dissolution shall adopt a plan 
of dissolution indicating to whom the assets owned or held by the corporation 
will be distributed after all creditors have been paid. 

(d) If the secretary of state finds that the articles of dissolution and 
termination of corporate existence comply with the requirements of subsection 
(a), and if the articles are accompanied by a tax clearance for termination or 
withdrawal relative to such corporation, then the secretary of state shall file 
the articles of dissolution and termination of corporate existence. Upon such 
filing, the existence of the corporation shall cease. Unless a claim is barred 
pursuant to § 48-64-107 or § 48-64-108, the termination of corporate exis- 
tence shall not take away or impair any remedy to or against the corporation, 
its directors, officers or members, for any right or claim existing or any liability 
incurred, prior to such termination. Any such action or proceeding by or 
against the corporation may be prosecuted or defended by the corporation in its 
corporate name. The members, directors, and officers shall have the power to 
take such corporate or other action as may be appropriate to protect such 
remedy, right, or claim. 


History. 
Acts 1987, ch. 242, § 14.01; 1989, ch. 445, 
§ 10; 2010, ch. 741, § 15. 


Cross-References. 

Application of nonprofit corporation law, title 
48, chs. 51-67, to corporations existing on Janu- 
ary 1, 1988, § 48-68-101. 

Business corporations, dissolution, title 48, 
ch. 24. 

Monthly list of corporations surrendering 
charters, § 8-3-104. 


Textbooks. 

Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 5-2305. 

Tennessee Jurisprudence, 7 Tenn. Juris., 
Corporations, § 96. 


Law Reviews. 

Conversions of Nonprofit Hospitals to For- 
Profit Status: The Tennessee Experience, 28 U. 
Mem. L. Rev. 1077 (1998). 


NOTES TO DECISIONS 


DECISIONS UNDER PRIOR LAW 


1. Restraining Order. 

The exercise of the power by one general 
welfare corporation to dissolve and to transfer 
its assets to another cannot be properly re- 


strained by the courts except for fraud or cor- 
ruptly induced manipulation. Elie v. Pullias, 
407 F.2d 615, 1969 U.S. App. LEXIS 8766 (6th 
Cir. Tenn. 1969). 
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48-64-102. Dissolution by board of directors, members and third per- 
sons. 


(a) Acorporation may be voluntarily dissolved by the written consent of its 
members in accordance with § 48-57-104 or at a special meeting called in 
accordance with § 48-57-102. 

(b) Acorporation’s board of directors may propose dissolution for submission 
to the members. Notice of any meeting of the directors to approve such action 
shall be in accordance with § 48-64-101(b). 

(c) For a proposal to dissolve to be adopted: 

(1) The board of directors shall recommend dissolution to the members 
unless the board of directors determines that because of conflict of interest 
or other special circumstances it should make no recommendation and 
communicates the basis for its determination to the members; 

(2) The members entitled to vote shall approve the proposal to dissolve as 
provided in subsection (f); and 

(3) Any person or persons whose approval is required by a charter 
provision authorized by § 48-60-301 for a charter or bylaw amendment shall 
approve the dissolution in writing. 

(d) The board of directors or members may condition its submission of the 
proposal for dissolution on any basis. 

(e) The corporation shall notify its members, whether or not entitled to vote, 
of the proposed members’ meeting in accordance with § 48-57-105. The notice 
must also state that the purpose, or one (1) of the purposes, of the meeting is 
to consider dissolving the corporation and contain or be accompanied by a copy 
or summary of the plan of dissolution. 

(f) Unless the charter, bylaws, the board of directors, or members (acting 
pursuant to subsection (c)) require a greater vote or voting by class, the 
proposal to dissolve to be adopted shall be approved by two thirds (%%) of the 
votes cast by members or a majority of the voting power, whichever is less. 

(g) If the board seeks to have dissolution approved by the members by 
written consent or written ballot, the material soliciting the approval shall 
contain or be accompanied by a copy or summary of the plan of dissolution. 

(h) The plan of dissolution shall indicate to whom the assets owned or held 
by the corporation will be distributed after all creditors have been paid. 


History. Textbooks. 
Acts 1987, ch. 242, § 14.02. Tennessee Forms (Robinson, Ramsey and 


Cross-References. Harwell), Nos. 5-2301 — 5-2303. 


Inapplicability of Nonprofit Corporation Act 
to certain rural electric and community ser- 
vices cooperatives, § 65-25-125. 


48-64-103. Notices to the attorney general and reporter. 


(a) A public benefit corporation shall give the attorney general and reporter 
written notice that it intends to dissolve at or before the time it delivers the 
articles of dissolution to the secretary of state. The notice shall include a copy 
or summary of the plan of dissolution. 

(b) No assets shall be transferred or conveyed by a public benefit corporation 
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as part of the dissolution process until forty-five (45) days after it has given the 
written notice required by subsection (a) to the attorney general and reporter 
or until the attorney general and reporter has consented in writing to, or 
indicated in writing that the attorney general and reporter will take no action 
in respect to, the transfer or conveyance, whichever is earlier. 

(c) When all or substantially all of the assets of a public benefit corporation 
have been transferred or conveyed following approval of dissolution, the board 
shall deliver to the attorney general and reporter a list showing those (other 
than creditors) to whom the assets were transferred or conveyed. The list shall 
indicate the address of each person (other than creditors) who received assets 
and indicate what assets each received. 


History. Textbooks. 
Acts 1987, ch. 242, § 14.08; 2014, ch. 899, Tennessee Forms (Robinson, Ramsey and 
Silk Harwell), Nos. 5-2304, 5-2309, 5-2314. 


48-64-104. Articles of dissolution. 


(a) At any time after dissolution is authorized, the corporation may dissolve 
by delivering to the secretary of state for filing articles of dissolution setting 
forth: 

(1) The name of the corporation; 

(2) The date dissolution was authorized; 

(3) A statement that the resolution was duly adopted by the members; 

(4) If approval by members was not required, a statement that the 
resolution was duly adopted by a majority of the board of directors; 

(5) A copy of the resolution or the written consent authorizing the 
dissolution; 

(6) If approval of dissolution by some third person or persons other than 
the members, directors, or incorporators was required, a statement that 
such approval was obtained; and 

(7) If the corporation is a public benefit corporation, a statement that the 
notice to the attorney general and reporter required by § 48-64-103(a) has 
been given. 

(b) Unless a delayed effective date is specified in the articles of dissolution, 
a corporation is dissolved when the articles of dissolution are filed. 


History. 
Acts 1987, ch. 242, § 14.04. 


Textbooks. 
Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 5-2301. 


48-64-105. Revocation of dissolution. 


(a) A corporation may revoke its dissolution at any time prior to filing the 
articles of termination of corporate existence with the secretary of state. 

(b) Revocation of dissolution shall be authorized in any manner that 
dissolution may be authorized under § 48-64-102, unless the authorization for 
dissolution permitted revocation by action by the board of directors alone, in 
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which event the board of directors may revoke the dissolution without action 
by the members or any other person. 

(c) After the revocation of dissolution’is authorized, the corporation may 
revoke the dissolution by delivering to the secretary of state for filing articles 
of revocation of dissolution that set forth: 

(1) The name of the corporation; 

(2) The effective date of the dissolution that was revoked; 

(3) The date that the revocation of dissolution was authorized; 

(4) Ifthe corporation’s board of directors (or its incorporators) revoked the 
dissolution, a statement to that effect; 

(5) Ifthe corporation’s board of directors revoked a dissolution authorized 

by the members alone or in conjunction with another person or persons, a 

statement that revocation was permitted by action by the board of directors 

alone pursuant to that authorization; and 
(6) If member or third person action was required to revoke the dissolu- 

tion, the information required by § 48-64-104(a)(3), (5) and (6). 

(d) Revocation of dissolution is effective when the articles of revocation of 
dissolution are filed. 

(e) When the revocation of dissolution is effective, it relates back to and 
takes effect as of the effective date of the dissolution and the corporation 
resumes carrying on its activities as if dissolution had never occurred. 


History. Textbooks. 
Acts 1987, ch. 242, § 14.05; 1989, ch. 445, Tennessee Forms (Robinson, Ramsey and 
§ 11. Harwell), No. 5-2306. 


48-64-106. Effect of dissolution. 


(a) A dissolved corporation continues its corporate existence, but may not 
carry on any activities except those appropriate to wind up and liquidate its 
affairs, including: 

(1) Collecting its assets; 

(2) Conveying and disposing of its properties that will not be distributed 
in kind; 

(3) Discharging or making provision for discharging its liabilities; 

(4) Returning, transferring or conveying assets held by the corporation 
upon a condition requiring return, transfer or conveyance, which condition 
occurs by reason of the dissolution, in accordance with such condition; 

(5) Transferring, subject to any contractual or legal requirements, its 
assets as provided in or authorized by its charter or bylaws; 

(6) If the corporation is a public benefit corporation, and no provision has 
been made in its charter or bylaws for distribution of assets on dissolution, 
transferring, subject to any contractual or legal requirement, its assets to: 

(A) One (1) or more persons recognized as exempt under Section 
501(c)(3) of the Internal Revenue Code (26 U.S.C. § 501(c)(3)); 

(B) If the dissolved corporation is not recognized as exempt under 
Section 501(c)(3) of the Internal Revenue Code, one (1) or more public 
benefit corporations; or 

(C) The state of Tennessee or any county, municipality, or political 
subdivision thereof; 
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(7) If the corporation is a mutual benefit corporation and_no provision has 
been made in its charter or bylaws for distribution of assets on dissolution, 
transferring its assets to its members or, if it has no members, those persons 
whom the corporation holds itself out as benefitting or serving; and 

(8) Doing every other act necessary to wind up and liquidate its assets and 
affairs. 

(b) Dissolution of a corporation does not: 

(1) Transfer title to the corporation’s property; 

(2) Subject its directors or officers to standards of conduct different from 
those prescribed in chapter 58 of this title; 

(3) Change quorum or voting requirements for its board of directors or 
members; change provisions for selection, resignation, or removal of its 
directors or officers, or both; or change provisions for amending its bylaws; 

(4) Prevent commencement of a proceeding by or against the corporation 
in its corporate name; 

(5) Abate or suspend a proceeding pending by or against the corporation 
on the effective date of dissolution; or 

(6) Terminate the authority of the registered agent of the corporation. 


History. Law Reviews. 
Acts 1987, ch. 242, § 14.06. Conversions of Nonprofit Hospitals to For- 
Profit Status: The Tennessee Experience, 28 U. 
Textbooks. 


Tennessee Forms (Robinson, Ramsey and Mem: L. Rev. 1077 (1998). 


Harwell), No. 5-2301. 


48-64-107. Known claims against dissolved corporation. 


(a) A dissolved corporation may dispose of the known claims against it by 
following the procedure described in this section. 

(b) The dissolved corporation shall notify its known claimants in writing of 
the dissolution at any time after its effective date. The written notice must: 

(1) Describe information that must be included in a claim; 

(2) State whether the claim is admitted, or not admitted, and if admitted: 

(A) The amount that is admitted, which may be as of a given date; and 
(B) Any interest obligation if fixed by an instrument of indebtedness; 

(3) Provide a mailing address where a claim may be sent; 

(4) State the deadline, which may not be fewer than four (4) months from 
the effective date of the written notice, by which the dissolved corporation 
must receive the claim; and 

(5) State that, except to the extent that any claim is admitted, the claim 
will be barred if written confirmation of the claim is not received by the 
deadline. 

(c) Aclaim against the dissolved corporation is barred to the extent that it 
is not admitted: 

(1) If the dissolved corporation delivered written notice to the claimant in 
accordance with subsection (b) and the dissolved corporation does not receive 
a written notice of the claim by the deadline set out in subdivision (b)(4); or 

(2) If the dissolved corporation delivered written notice to the claimant 
that the claimant’s claim is rejected, in whole or in part, and the claimant 
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does not commence a proceeding to enforce the claim within three (3) months 

from the effective date of the rejection notice. 

(d) For purposes of this section, “claim” does not include a contingent 
liability or a claim based on an event occurring after the effective date of 
dissolution. 


History. 
Acts 1987, ch. 242, § 14.07. 


Textbooks. 
Tennessee Forms (Robinson, Ramsey and 
Harwell), Nos. 5-2311 — 5-2313. 


48-64-108. Unknown claims against dissolved corporation. 


(a) A dissolved corporation may also publish notice of its dissolution and 
request that persons with claims against the corporation present them in 
accordance with the notice. 

(b) The notice must: 

(1) Be published one (1) time in a newspaper of general circulation in the 
county where the dissolved corporation’s principal office (or, if none in this 
state, its registered office) is or was last located; 

(2) Describe the information that must be included in a claim and provide 
a mailing address where the claim may be sent; and 

(3) State that a claim against the corporation will be barred unless a 
proceeding to enforce the claim is commenced within two (2) years after the 
publication of the notice. 

(c) If the dissolved corporation publishes a newspaper notice in accordance 
with subsection (b), the claim of each of the following claimants is barred 
unless the claimant commences a proceeding to enforce the claim against the 
dissolved corporation within two (2) years after the publication date of the 
newspaper notice: 

(1) Aclaimant who did not receive written notice under § 48-64-107; 

(2) A claimant whose claim was timely sent to the dissolved corporation 
but not acted on; and 

(3) A claimant whose claim is contingent or based on an event occurring 
after the effective date of dissolution. 

(d) Aclaim may be enforced under this section: 

(1) Against the dissolved corporation, to the extent of its undistributed 
assets; or 

(2) If the assets have been distributed in liquidation, against any person 
other than a creditor of the corporation, to whom the corporation distributed 
its property to the extent of the distributee’s pro rata share of the claim or 
the corporate assets distributed to the distributee in liquidation, whichever 
is less, but the distributee’s total liability for all claims under this section 
may not exceed the total amount of assets distributed to the distributee. 


History. Textbooks. 
Acts 1987, ch. 242, § 14.08. Tennessee Forms (Robinson, Ramsey and 
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Harwell), No. 5-2310. ‘ 


48-64-109. Articles of termination of corporate existence. 


(a) When a corporation has distributed all its assets to its creditors and 
other parties authorized by chapters 51-68 of this title and voluntary dissolu- 
tion proceedings have not been revoked, it shall deliver to the secretary of state 
for filing articles of termination of corporate existence. The articles shall set 
forth: 

(1) The name of the corporation; 

(2) That all the assets of the corporation have been distributed to its 
creditors and other parties authorized by chapters 51-68 of this title; and 

(3) That the dissolution of the corporation has not been revoked. 

(b) Ifthe secretary of state finds that the articles of termination of corporate 
existence comply with the requirements of subsection (a), and if the articles are 
accompanied by a tax clearance for termination or withdrawal relative to such 
corporation, then the secretary of state shall file the articles of dissolution and 
termination of corporate existence. Upon such filing, the existence of the 
corporation shall cease. Unless a claim is barred pursuant to § 48-64-107 or 
§ 48-64-108, the termination of corporate existence shall not take away or 
impair any remedy to or against the corporation, its directors, officers, or 
members, for any right or claim existing or any liability incurred, prior to such 
termination. Any such action or proceeding by or against the corporation may 
be prosecuted or defended by the corporation in its corporate name. The 
members, directors, and officers have the power to take such corporate or other 
action as may be appropriate to protect such remedy, right, or claim. 


History. Textbooks. 
Acts 1987, ch. 242, § 14.09; 2010, ch. 741, Tennessee Forms (Robinson, Ramsey and 
§ 16. Harwell), No. 5-2308. 


48-64-110. Directors to cause dissolved corporation to discharge or 
make reasonable provision for payment of claims and 
distributions of assets thereafter — Liability for breach. 


(a) Directors shall cause the dissolved corporation to discharge or make 
reasonable provision for the payment of claims and make distributions of 
assets after payment or provision for claims. 

(b) Directors of a dissolved corporation that has disposed of claims under 
§ 48-64-107 or § 48-64-108 shall not be liable for breach of § 48-64-110(a) 
with respect to claims against the dissolved corporation that are barred or 
satisfied under § 48-64-107 or § 48-64-108. 


History. 
Acts 2014, ch. 899, § 78. 
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PART 2 
ADMINISTRATIVE DISSOLUTION 


48-64-201. Grounds for administrative dissolution. 


The secretary of state may commence a proceeding under § 48-64-202 to 
administratively dissolve a corporation if the: 

(1) Corporation does not deliver its properly completed annual report to 
the secretary of state within two (2) months after it is due; 

(2) Corporation is without a registered agent or registered office in this 
state for two (2) months or more; 

(3) Name of a corporation contained in a document filed after the 
enactment of chapters 51-68 of this title fails to comply with § 48-54-101; 

(4) Corporation does not notify the secretary of state within two (2) 
months that its registered agent or registered office has been changed, that 
its registered agent has resigned, or that its registered office has been 
discontinued; 

(5) Corporation’s period of duration, if any, stated in its charter expires; or 

(6) Corporation submits to the secretary of state’s office a check, bank 
draft, money order or other such instrument, for payment of any fee and it 
is dishonored upon presentation for payment. 


History. Textbooks. 
Acts 1987, ch. 242, § 14.20; 1989, ch. 445, Tennessee Jurisprudence, 7 Tenn. Juris., 
me 12. Corporations, § 96. 


48-64-202. Procedure for and effect of administrative dissolution. 


(a) If the secretary of state determines that one (1) or more grounds exist 


under § 48-64-201 for dissolving a corporation, the secretary of state shall 


serve the corporation with written notice of the secretary of state’s determi- 
nation under §§ 48-55-104 and 48-55-105, except that such determination may 
be sent by first class mail, and in the case of a public benefit corporation, shall 
notify the attorney general and reporter in writing. 

(b) If the corporation does not correct each ground for dissolution or 
demonstrate to the reasonable satisfaction of the secretary of state that each 
ground determined by the secretary of state does not exist within two (2) 
months after service of the notice is perfected under §§ 48-55-104 and 
48-55-105, the secretary of state shall administratively dissolve the corpora- 
tion by signing a certificate of dissolution that recites the ground or grounds for 
dissolution and its effective date. The secretary of state shall file the original 
of the certificate and serve a copy on the corporation under §§ 48-55-104 and 
48-55-105, except that the certificate may be sent by first class mail. 

(c) A corporation administratively dissolved continues its corporate exis- 
tence but may not carry on any activities except that necessary to wind up and 
liquidate its assets and affairs under § 48-64-106 and notify claimants under 
§§ 48-64-107 and 48-64-108. 

(d) The administrative dissolution of a corporation does not terminate the 
authority of its registered agent. 
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History. 
Acts 1987, ch. 242, § 14.21; 1989, ch. 445, 
§ 13. 


48-64-203. Reinstatement following administrative dissolution. 


(a) A corporation administratively dissolved under § 48-64-202 may apply 
to the secretary of state for reinstatement. The application must: 

(1) Contain a confirmation of good standing relative to such foreign 
corporation; | 

(2) Recite the name of the corporation at its date of dissolution; 

(3) State that the ground or grounds for dissolution either did not exist or 
have been eliminated; and 

(4) State a corporate name that satisfies the requirements of § 48-54-101. 
(b)(1) If the secretary of state determines that the application contains the 
confirmation of good standing and information required by subsection (a), 
and that such information is correct, then the secretary of state shall cancel 
the certificate of dissolution and prepare a certificate of reinstatement that 
recites the secretary of state’s determination and the effective date of 
reinstatement, file the original of the certificate, and serve a copy on the 
corporation under §§ 48-55-104 and 48-55-105. 

(2) If the corporate name in subdivision (a)(4) is different than the 
corporate name in subdivision (a)(2), the application for reinstatement shall 
constitute an amendment to the charter insofar as it pertains to the 
corporate name. 

(c) When the reinstatement hereunder or under § 48-64-204 is effective, it 
relates back to and takes effect as of the effective date of the administrative 
dissolution, and the corporation resumes carrying on its activities as if the 
administrative dissolution had never occurred. 


History. Textbooks. 

Acts 1987, ch. 242, § 14.22; 1991, ch. 188, Tennessee Forms (Robinson, Ramsey and 
§ 9; 1993, ch. 217,§ 1; 1999, ch. 117,§ 1;2010, Harwell), No. 5-2307. 
ch. 741, §§ 17, 18; 2011, ch. 99, § 3. 


48-64-204. Appeal from denial of reinstatement. 


(a) If the secretary of state denies a corporation’s application for reinstate- 
ment following administrative dissolution, the secretary of state shall serve 
the corporation under §§ 48-55-104 and 48-55-105 with a written notice that 
explains the reason or reasons for denial. 

(b) The corporation may appeal the denial of reinstatement to the chancery 
court of Davidson County within thirty (30) days after service of the notice of 
denial is perfected. The corporation appeals by petitioning the court to set 
aside the dissolution and attaching to the petition copies of the secretary of 
state’s certificate of dissolution, the corporation’s application for reinstate- 
ment, and the secretary of state’s notice of denial. 

(c) The court may summarily order the secretary of state to reinstate the 
dissolved corporation or may take other action the court considers appropriate. 

(d) The court’s final decision may be appealed as in other civil proceedings. 
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History. 
Acts 1987, ch. 242, § 14.23. 


48-64-2005. Articles of termination following administrative dissolu- 
tion or revocation. 


(a) When a corporation, which has been administratively dissolved or has 
had its charter revoked, wishes to terminate its corporate existence, it may do 
so without first being reinstated by delivering to the secretary of state for filing 
articles of termination following administrative dissolution or revocation 
setting forth: 

(1) The name of the corporation; 

(2) The date that termination of corporate existence was authorized; 

(3) A statement that the resolution authorizing termination was duly 
adopted by the members or that approval by the members was not required, 
and that the resolution authorizing termination was adopted by a majority 
of the board of directors; | 

(4) A copy of the resolution or the written consent authorizing the 
termination; 

(5) If approval of dissolution by some third person or persons other than 
the members, directors, or incorporators was required, a statement that 
such approval was obtained; 

(6) If the corporation is a public benefit corporation, a statement that 
notice to the attorney general and reporter required by § 48-64-103(a) has 
been given; and 

(7) A statement that all the assets of the corporation have been distrib- 
uted to its creditors and other parties authorized by chapters 51-68 of this 
title. 

(b) If the secretary of state finds that the articles of termination following 
administrative dissolution or revocation comply with the requirements of 
subsection (a), and if the articles are accompanied by a tax clearance for 
termination or withdrawal, then the secretary of state shall file the articles of 
termination following administrative dissolution or revocation. Upon such 
filing, the existence of the corporation shall cease. Unless a claim is barred 
pursuant to § 48-64-107 or § 48-64-108, the termination of corporate exis- 
tence shall not take away or impair any remedy to or against the corporation, 
its directors, officers or members, for any right or claim existing or any liability 
incurred, prior to such termination. Any such action or proceeding by or 
against the corporation may be prosecuted or defended by the corporation in its 
corporate name. The members, directors, and officers have the power to take 
such corporate or other action as may be appropriate to protect such remedy, 
right, or claim. 


History. 
Acts 1989, ch. 445, § 14; 2010, ch. 741, § 19. 


Textbooks. 
Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 5-2309. 
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48-64-206. Reinstatement within certain amount of time — Amend- 
ment of charter — Application for reinstatement. 


A nonprofit corporation that has. been administratively dissolved by the 
expiration of its period of duration may reinstate within one (1) year of the 
expiration of the period of duration by: 

(1) Amending its charter to extend its period of duration or set the period 
of duration to perpetual; and 

(2) Filing an application for reinstatement following administrative dis- 
solution pursuant to § 48-64-203. 


History. 
Acts 2016, ch. 688, § 4. 


PART 3 
JUDICIAL DISSOLUTION 


48-64-301. Grounds for judicial dissolution. 


(a) Any court of record with proper venue in accordance with § 48-64-302(a) 
may dissolve a corporation: 

(1) Ina proceeding by the attorney general and reporter if it is established 
that the corporation: 

(A) Obtained its charter through fraud; 

(B) Has exceeded or abused the authority conferred upon it by law; 

(C) Has violated any provision of law resulting in the forfeiture of its 
charter; 

(D) Has carried on, conducted, or transacted its business or affairs in a 
persistently fraudulent or illegal manner; 

(E) Is a public benefit corporation and the corporate assets are being 
misapplied or wasted; or 

(F) Is a public benefit corporation and is no longer able to carry out its 
purposes; 

provided, that the enumeration of these grounds for dissolution shall not 
exclude actions or special proceedings by the attorney general and reporter or 
other state officials for the dissolution of a corporation for other causes as 
provided in this chapter or in any other statute of this state; 

(2) In a proceeding by fifty (50) members or members holding five percent 
(5%) of the voting power, whichever is less, or any person specified in this 
chapter, if it is established that: 

(A) The directors are deadlocked in the management of the corporate 
affairs, the members are unable to break the deadlock, and irreparable 
injury to the corporation is threatened or being suffered, or the business 
and affairs of the corporation can no longer be generally conducted 
because of the deadlock; 

(B) The directors or those in control of the corporation have acted, are 
acting, or will act in a manner that is illegal, oppressive, or fraudulent; 

(C) The members are deadlocked in voting power and have failed, for a 
period that includes at least two (2) consecutive annual meeting dates, to 
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elect successors to directors whose terms have expired or would have 
expired upon the election of their successors; 
(D) The corporate assets are being misapplied or wasted; or 
(KE) The corporation is a public benefit corporation and is no longer able 
to carry out its purposes; 
(3) In a proceeding by a creditor if it is established that: 
(A) The creditor’s claim has been reduced to judgment, the execution on 
the judgment returned unsatisfied, and the corporation is insolvent; or 
(B) The corporation has admitted in writing that the creditor’s claim is 
due and owing and the corporation is insolvent; and 
(4) In a proceeding by the corporation to have its voluntary dissolution 
continued under court supervision. 
(b) With respect to actions based on subdivision (a)(2), (a)(3) or (a)(4), prior 
to dissolving a corporation, the court shall consider whether: 
(1) There are reasonable alternatives to dissolution; 
(2) Dissolution is in the public interest, if the corporation is a public 
benefit corporation; and 
(3) Dissolution is the best way of protecting the interests of members, if 
the corporation is a mutual benefit corporation. 


History. Textbooks. 
Acts 1987, ch. 242, § 14.30; 1989, ch. 445, Tennessee Jurisprudence, 7 Tenn. Juris., 


§ 15. Corporations, §§ 96, 97. 
NOTES TO DECISIONS 


1. Successful Actions. serve records and to adhere to a budget. Sum- 

T.C.A. § 48-64-301(a)(1) authorized the At- mers v. Cherokee Children & Family Servs., 
torney General to seek court dissolution of two 112 S.W.3d 486, 2002 Tenn. App. LEXIS 699 
nonprofit corporations who repeatedly violated (Tenn. Ct. App. 2002), appeal denied, — S.W.3d 
the Tennessee Nonprofit Corporation Act, —, 2003 Tenn. LEXIS 1438 (Tenn. Feb. 18, 
T.C.A. §§ 48-51-101 et seq., by failing to pre- 2008). 


48-64-302. Procedure for judicial dissolution. 


(a) Venue for a proceeding by the attorney general and reporter to dissolve 
a corporation lies in Davidson County. Venue for a proceeding brought by any 
other party named in § 48-64-8301 lies in the county where a corporation’s 
principal office (or, if none in this state, its registered office) is or was last 
located. 

(b) It is not necessary to make directors or members parties to a proceeding 
to dissolve a corporation unless relief is sought against them individually. 

(c) A court in a proceeding brought to dissolve a corporation may issue 
injunctions, appoint a receiver or custodian pendente lite with all powers and 
duties the court directs, take other action required to preserve the corporate 
assets wherever located, and carry on the business of the corporation until a 
full hearing can be held. 

(d) A person other than the attorney general and reporter who brings an 
involuntary dissolution proceeding for a public benefit corporation shall 
forthwith give written notice of the proceeding to the attorney general and 
reporter who may intervene. 
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History. ? 
Acts 1987, ch. 242, § 14.31. 


Textbooks. 
Tennessee Jurisprudence, 7 Tenn. Juris., 
Corporations, §§ 96, 122. 


NOTES TO DECISIONS 


1. Authority of Court. receiver to marshal and preserve the corporate 

In a proceeding to dissolve two nonprofit assets. Summers v. Cherokee Children & Fam- 
corporations who repeatedly violated the Ten- ily Servs., 112 S.W3d 486, 2002 Tenn. App. 
nessee Nonprofit Corporation Act, T.C.A. LEXIS 699 (Tenn. Ct. App. 2002), appeal de- 
§§ 48-51-101 et seq., the court had the author- nied, — S.W3d —, 2003 Tenn. LEXIS 143 
ity under T.C.A. § 48-64-302(a) to appoint a (Tenn. Feb. 18, 2003). 


48-64-303. Receivership or custodianship. 


(a) A court of record having equity jurisdiction in a judicial proceeding 
brought to dissolve a corporation may appoint one (1) or more receivers to wind 
up and liquidate, or one (1) or more custodians to manage, the affairs of the 
corporation. The court shall hold a hearing, after notifying all parties to the 
proceeding and any interested persons designated by the court, before appoint- 
ing a receiver or custodian. The court appointing a receiver or custodian has 
exclusive jurisdiction over the corporation and all of its property wherever 
located. 

(b) The court may appoint an individual or a domestic or foreign corporation 
(authorized to transact business in this state), whether a nonprofit corporation 
or a corporation for-profit, as a receiver or custodian. The court may require the 
receiver or custodian to post bond, with or without sureties, in an amount the 
court directs. 

(c) The court shall describe the powers and duties of the receiver or 
custodian in its appointing order, which may be amended from time to time. 
Among other powers: 

(1) The receiver may: 
(A) Dispose of all or any part of the assets of the corporation wherever 
located, at a public or private sale, if authorized by the court; and 
(B) Sue and defend in the receiver's own name as receiver of the 
corporation in all courts of this state; and 
(2) The custodian may exercise all of the powers of the corporation, 
through or in place of its board of directors or officers, to the extent necessary 
to manage the affairs of the corporation in the best interests of its members 
and creditors. 

(d) The court during a receivership may redesignate the receiver a custo- 
dian, and during a custodianship may redesignate the custodian a receiver, if 
doing so is in the best interests of the corporation, its members, and creditors. 

(e) The court from time to time during the receivership or custodianship 
may order compensation paid and expense disbursements or reimbursements 
made to the receiver or custodian and the receiver’s or custodian’s counsel from 
the assets of the corporation or proceeds from the sale of the assets. 


History. 
Acts 1987, ch. 242, § 14.32. 
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48-64-304. Decree of dissolution. 


(a) If after a hearing the court determines that one (1) or more grounds for 
judicial dissolution described in § 48-64-301 exist, it may enter a decree 
dissolving the corporation and specifying the effective date of the dissolution, 
and the clerk of the court shall deliver a certified copy of the decree to the 
secretary of state, who shall file it. 

(b) After entering the decree of dissolution, the court shall direct the 
winding up and liquidation of the corporation’s assets and affairs in accordance 
with § 48-64-105 and the notification of claimants in accordance with §§ 48- 


64-106 and 48-64-107. 


History. 


Acts 1987, ch. 242, § 14.33. 


Section 


48-65-101. 
48-65-102. 
48-65-103. 
48-65-104. 
48-65-105. 
48-65-106. 
48-65-107. 
48-65-108. 
48-65-109. 
48-65-110. 


48-65-201. 


48-65-301. 
48-65-3072. 
48-65-303. 
48-65-304. 
48-65-305. 


CHAPTER 65 
FOREIGN CORPORATIONS 


Part 1. Certificate of Authority 


Authority to transact business required. 

Consequences of transacting business without authority. 

Application for certificate of authority. 

Amended certificate of authority. 

Effect of certificate of authority. 

Corporate name of foreign corporation. 

Registered office and registered agent of foreign corporation. 

Change of registered office or registered agent of foreign corporation. 
Resignation of registered agent of foreign corporation. 

Service on foreign corporation. 


Part 2. Withdrawal 
Withdrawal of foreign corporation. 
Part 3. Revocation of Certificate of Authority 


Grounds for revocation. 

Procedures for and effect of revocation. 

Reinstatement following administrative revocation. 

Appeal from denial of reinstatement. 

Certificate of withdrawal following administrative revocation. 


PART 1 
CERTIFICATE OF AUTHORITY 


48-65-101. Authority to transact business required. 


(a) A foreign corporation may not transact business in this state until it 
obtains a certificate of authority from the secretary of state. 
(b) The following activities, among others, do not constitute transacting 
business within the meaning of subsection (a): 
(1) Maintaining, defending, or settling any proceeding, claim, or dispute; 
(2) Holding meetings of the board of directors or members or carrying on 
other activities concerning internal corporate affairs; 
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(3) Maintaining bank accounts; ‘ 

(4) Maintaining offices or agencies for the transfer, exchange, and regis- 
tration of memberships or securities or appointing and maintaining trustees 
or depositories with respect to those securities; 

(5) Selling through independent contractors; 

(6) Soliciting or obtaining orders, whether by mail or through employees 
or agents or otherwise, if the orders require acceptance outside this state 
before they become contracts; 

(7) Creating or acquiring indebtedness, deeds of trust, mortgages, and 
security interests in real or personal property; 

(8) Securing or collecting debts or enforcing mortgages, deeds of trust, and 
security interests in property securing the debts; 

(9) Owning, without more, real or personal property; provided, that for a 
reasonable time the management and rental of real property acquired in 
connection with enforcing a mortgage or deed of trust shall also not be 
considered transacting business if the owner is attempting to liquidate the 
owner’s investment and if no office or other agency therefor, other than an 
independent agency, is maintained in this state; 

(10) Conducting an isolated transaction that is completed within one (1) 
month that is not one in the course of repeated transactions of a like nature; 
and 

(11) Transacting business in interstate commerce. 

(c) The list of activities in subsection (b) is not exhaustive, and is applicable 
solely to determine whether a foreign corporation must procure a certificate of 
authority and for no other purpose. 


History. Long-arm statutes, title 20, ch. 2, part 2. 
Acts 1987, ch. 242, § 15.01. 
Textbooks. 
Cross-References. Tennessee Forms (Robinson, Ramsey and 
Application of nonprofit corporation law, title Harwell), No. 5-2401. 
48, chs. 51-67, to corporations existing on Janu- Tennessee Jurisprudence, 7 Tenn. Juris., 
ary 1, 1988, § 48-68-101. Corporations, §§ 105, 116, 117. 


Foreign business corporations, title 48, ch. 


48-65-102. Consequences of transacting business without authority. 


(a) A foreign corporation transacting business in this state without a 
certificate of authority may not maintain a proceeding in any court in this state 
until it obtains a certificate of authority. 

(b) The successor to a foreign corporation that transacted business in this 
state without a certificate of authority and the assignee of a cause of action 
arising out of that business may not maintain a proceeding on that cause of 
action in any court in this state until the foreign corporation or its successor 
obtains a certificate of authority. 

(c) Acourt may stay a proceeding commenced by a foreign corporation, its 
successor, or assignee until it determines whether the foreign corporation or its 
successor requires a certificate of authority. If it so determines, the court may 
further stay the proceeding until the foreign corporation or its successor 
obtains the certificate. 
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(d) Aforeign corporation which transacts business or conducts affairs in this 
state without a certificate of authority shall be liable to this state, for the years 
or parts thereof during which it transacted business or conducted affairs in 
this state without a certificate of authority, in an amount equal to treble the 
amount of all fees, penalties and taxes, plus interest, which would have been 
imposed by the laws of this state upon such corporation had it duly applied for 
and received a certificate of authority as required by this chapter, and 
thereafter had failed to file all reports required. 

(e) An application for a certificate of authority by a foreign corporation 
which has transacted business in this state without a certificate of authority 
shall not be filed by the secretary until all amounts due under subsection (d) 
shall have been paid. 

(f) Notwithstanding subsections (a) and (b), the failure of a foreign corpo- 
ration to obtain a certificate of authority does not impair the validity of its 
corporate acts or prevent it from defending any proceeding in this state. 


History. 
Acts 1987, ch. 242, § 15.02. 


48-65-103. Application for certificate of authority. 


(a) A foreign corporation may apply for a certificate of authority to transact 
business in this state by delivering an application to the secretary of state for 
filing. The application must set forth: 

(1) The name of the foreign corporation, and, if different, the name under 
which the certificate of authority is to be obtained pursuant to § 48-65-106; 

(2) The name of the state or the country under whose law it is 
incorporated; 

(3) Its date of incorporation and period of duration, if other than 
perpetual; 

(4) The street address, including the zip code, of its principal office (and a 
mailing address such as a post office box if the United States Postal Service 
does not deliver to the principal office); 

(5) The street address, including the zip code, of its registered office in this 
state, the county in which the office is located, and the name of its registered 
agent at that office; 

(6) The names and business addresses, including the zip code of its 
current directors and officers; 

(7) Whether the foreign corporation has members; 

(8) A statement that the corporation is not for-profit; and 

(9) Whether the corporation, if it had been incorporated in this state, 
would be a public benefit or mutual benefit corporation. 

(b) The foreign corporation shall deliver with the completed application a 
certificate of existence (or a document of similar import) duly authenticated by 
the secretary of state or other official having custody of corporate records in the 
state or country under whose law it is incorporated. The certificate shall not 
bear a date of more than two (2) months prior to the date the application is filed 
in this state. 

(c) If the secretary of state determines upon application that a foreign 
corporation has been transacting business in this state without a certificate of 
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authority for a period of one (1) year or more, then the application shall not be 
issued by the secretary of state until the foreign corporation submits a 
confirmation of good standing relative to such foreign corporation. 


History. Textbooks. 

Acts 1987, ch. 242, § 15.03; 1989, ch. 445, Tennessee Forms (Robinson, Ramsey and 
§ 16; 1991, ch. 188, § 7; 2010, ch. 741, § 20; Harwell), No. 5-2401. 
2014, ch. 899, § 79. 


48-65-104. Amended certificate of authority. 


(a) A foreign corporation authorized to transact business in this state must 
obtain an amended certificate of authority from the secretary of state if it 
changes: 

(1) Its corporate name; 
(2) The period of its duration; or 
(3) The state or country of its incorporation. 

(b) The requirements of § 48-65-103 for obtaining an original certificate of 

authority apply to obtaining an amended certificate under this section. 


History. Textbooks. 
Acts 1987, ch. 242, § 15.04; 1989, ch. 445, Tennessee Forms (Robinson, Ramsey and 
§ 17; 1991, ch. 188, § 5. Harwell), No. 5-2402. 


48-65-105. Effect of certificate of authority. 


(a) Acertificate of authority authorizes the foreign corporation to which it is 
issued to transact business in this state subject, however, to the right of the 
state to revoke the certificate as provided in chapters 51-68 of this title. 

(b) A foreign corporation with a valid certificate of authority has the same 
but no greater rights and has the same but no greater privileges as, and except 
as otherwise provided by chapters 51-68 of this title, is subject to the same 
duties, restrictions, penalties, and liabilities now or later imposed on, a 
domestic corporation of like character. 

(c) Chapters 51-68 of this title do not authorize this state to regulate the 
organization or internal affairs of a foreign corporation authorized to transact 
business in this state. 

(d) This state does hereby release its right of escheat by virtue of the alien 
origin of such foreign corporation, or the alienage or nonresidence of the 
members of such foreign corporation, or any of them, in accordance with the 
Uniform Unclaimed Property Act, compiled in title 66, chapter 29, part 1. 


History. 
Acts 1987; ch. 242,,§ 15.05; 2017, ‘ch. 457, 
So"? 


48-65-106. Corporate name of foreign corporation. 


(a) A foreign corporation may obtain or maintain a certificate of authority to 
transact business in this state under any of the following names: 
(1) The corporate name of the foreign corporation; provided, that such 
name complies with § 48-54-101; or 
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(2) An assumed corporate name which meets the requirements of § 48- 
54-101. 
(b) Except as authorized by subsections (c) and (d), the name of a foreign 


‘corporation that is authorized to transact business in this state or is applying 


for a certificate of authority to transact business in this state, shall be 
distinguishable upon the records of the secretary of state from the respective 
names of or for every other entity, whether true, assumed, reserved or 
registered, to the extent the use or reservation of such names is evidenced by 
a filing with the secretary of state under applicable law. 

(c) A foreign corporation, or person acting on behalf of a corporation not yet 
authorized to transact business in this state, may apply to the secretary of 
state for authorization to use a name that is not distinguishable upon the 
secretary of state’s records from one (1) or more of the names described in 
subsection (b). The secretary of state shall authorize use of the indistinguish- 
able name applied for, if: 

(1) The person holding the right to use the previously filed name de- 
scribed in subsection (b) consents to the use in writing and submits an 
undertaking, in a form satisfactory to the secretary of state, to cancel its 
reservation of such name or change such name to a name that is distinguish- 
able upon the records of the secretary of state from the name of the 
applicant; 

(2) The applicant delivers to the secretary of state a certified copy of the 
final judgment of a court of competent jurisdiction establishing the appli- 
cant’s right to use the name applied for in this state; or 

(3) The person holding the right to use the previously filed name de- 
scribed in subsection (b) consents in writing to the use of such name by the 
applicant, and both the other person and the applicant consent in a form 
satisfactory to the secretary of state to use the same registered agent. 

(d) A foreign corporation may use in this state the name (including the 
assumed corporate name) of another domestic or foreign nonprofit or business 
corporation that is used in this state if the other corporation is incorporated or 
authorized to transact business in this state and the foreign corporation has: 

(1) Merged with the other corporation; 

(2) Been formed by reorganization of the other corporation; or 

(3) Acquired all or substantially all of the assets, including the corporate 
name, of the other corporation. 

(e) If a foreign corporation authorized to transact business in this state 
changes its corporate name to one that does not satisfy the requirements of 
§ 48-54-101, it may not transact business in this state under the changed 
name until it adopts a name satisfying the requirements of § 48-54-101 and 
obtains an amended certificate of authority under § 48-65-104. 


History. Foreign business corporations, Corporate 
Acts 1987, ch. 242, § 15.06; 1989, ch. 445, name, § 48-25-106. 
§ 18; 2010, ch. 743, §§ 5, 6. Nonprofit business, Corporate name, § 48- 


Cross-References. 54-101. 


Business corporations, Corporate name, 
§ 48-14-101. 
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48-65-107. Registered office and registered agent of foreign corpora- 
tion. 


Each foreign corporation authorized to transact business in this state must 
continuously maintain in this state: 
(1) A registered office that may be the same as its place of business; and 
(2) A registered agent, who may be: 
(A) An individual who resides in this state and whose office is identical 
with the registered office; 
(B) A domestic for-profit or nonprofit corporation whose office is identi- 
cal with the registered office; or 
(C) A foreign for-profit or nonprofit corporation authorized to éranaliet 
business in this state whose business office is identical with the registered 
office. 


History. 
Acts 1987, ch. 242, § 15.07. 


48-65-108. Change of registered office or registered agent of foreign 
corporation. 


(a) A foreign corporation authorized to transact business in this state may 
change its registered office or registered agent by delivering to the secretary of 
state for filing a statement of change that sets forth: 

(1) Its name; 

(2) If the current registered office is to be changed, the street address, 
including the zip code, of its new registered office and the county in which the 
office is located; 

(3) If the current registered agent is to be changed, the name of its new 
registered agent; and 

(4) That after the change or changes are made, the street addresses of its 
registered office and the business office of its registered agent will be 
identical. 

(b) If a registered agent changes the street address of such registered 
agent’s business office, such registered agent may change the street address of 
the registered office of any foreign corporation for which such registered agent 
is the registered agent by notifying the corporation in writing of the change 
and signing (either manually or in facsimile) and delivering to the secretary of 
state for filing a statement of change that complies with the requirements of 
subsection (a) and recites that the corporation has been notified of the change. 

(c) Each foreign corporation authorized to transact business in this state 
shall comply with § 48-55-101(b). 


History. Textbooks. 
Acts 1987, ch. 242, § 15.08; 1991, ch. 188, Tennessee Forms (Robinson, Ramsey and 
§ 11; 2014, ch. 899, § 80. Harwell), Nos. 5-1901, 5-1902, 5-1904. 


48-65-109. Resignation of registered agent of foreign corporation. 


(a) A registered agent may resign the agency appointment by signing and 
filing with the secretary of state an original statement of resignation accom- 
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panied by the agent’s certification that the agent has mailed a copy thereof to 
the principal office of the corporation by certified mail. The statement may 
include a statement that the registered office is also discontinued. 

(b) The agency is terminated, and the registered office discontinued if so 
provided, on the date on which the statement is filed by the secretary of state. 


History. 
Acts 1987, ch. 242, § 15.09. 


Textbooks. 
Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 5-1903. 


48-65-110. Service on foreign corporation. 


(a) The registered agent of a foreign corporation authorized to transact 
business in this state is the corporation’s agent for service of process, notice, or 
demand required or permitted by law to be served on the foreign corporation. 

(b) Service on a foreign corporation when the secretary of state is its agent 
for service of process may be obtained pursuant to § 48-55-105. 

(c) This section does not prescribe the only means, or necessarily the 
required means, of serving a foreign corporation. 


History. Cross-References. 
Acts 1987, ch. 242, § 15.10; 1989, ch. 445, Long-arm statutes, title 20, ch. 2, part 2. 
§ 19. 


PART 2 
WITHDRAWAL 


48-65-201. Withdrawal of foreign corporation. 


(a) A foreign corporation authorized to transact business in this state may 
not withdraw from this state until it obtains a certificate of withdrawal from 
the secretary of state. 

(b) A foreign corporation authorized to transact business in this state may 
apply for a certificate of withdrawal by delivering an application to the 
secretary of state for filing. The application shall set forth: 

(1) The name of the foreign corporation and the name of the state or 
country under whose law it is incorporated; 

(2) That it is not transacting business in this state and that it surrenders 
its authority to transact business in this state; 

(3) That it either continues its registered agent in this state or revokes the 
authority of its registered agent to accept service on its behalf and appoints 
the secretary of state as its agent for service of process in any proceeding 
based on a cause of action arising during the time it was authorized to 
transact business in this state; 

(4) A mailing address to which the secretary of state may mail a copy of 
any process served on the secretary of state under subdivision (b)(3); and 

(5) A commitment to notify the secretary of state in the future of any 
change in the mailing address. 
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(c) The foreign corporation shall provide any additional information in its 
application requested by the commissioner of revenue or the secretary of state 
in order to determine and assess any unpaid taxes and fees payable under the 
laws of this state. 

(d) The secretary of state shall not file an application for a certificate of 
withdrawal unless it is accompanied by a tax clearance for termination or 
withdrawal relative to such foreign corporation. 

(e) After the withdrawal of the corporation is effective, service of process on 
the secretary of state or the continued registered agent under this section is 
service on the foreign corporation. Upon receipt of process, the secretary of 
state shall mail a copy of the process to the foreign corporation at the mailing 
address set forth under subsection (b). 


History. Textbooks. 
Acts 1987, ch. 242, § 15.20; 2010, ch. 741, Tennessee Forms (Robinson, Ramsey and 
§ 21. Harwell), No. 5-2408. 
PART 3 


REVOCATION OF CERTIFICATE OF AUTHORITY 


48-65-3011. Grounds for revocation. 


The secretary of state may commence a proceeding under § 48-65-302 to 
revoke the certificate of authority of a foreign corporation authorized to 
transact business in this state if: 

(1) The foreign corporation does not deliver its properly completed annual 
report to the secretary of state within two (2) months after it is due; 

(2) The foreign corporation is without a registered agent or registered 
office in this state for two (2) months or more; 

(3) The foreign corporation does not inform the secretary of state under 
§ 48-65-108 or § 48-65-109 that its registered agent or registered office has 
changed, that its registered agent has resigned, or that its registered office 
has been discontinued within two (2) months of the change, resignation or 
discontinuance; 

(4) An incorporator, director, officer, or agent of the foreign corporation 
signed a document knowing it was false in any material respect with intent 
that the document be delivered to the secretary of state for filing; 

(5) The secretary of state receives a duly authenticated certificate from 
the secretary of state or other official having custody of corporate records in 
the state or country under whose law the foreign corporation is incorporated 
stating that it has been dissolved or has disappeared as the result of a 
merger; 

(6) The foreign corporation is exceeding the authority conferred upon it by 
this chapter; 

(7) The name of a foreign corporation contained in a document filed after 
January 1, 1988, fails to comply with provisions of § 48-65-106; or 

(8) The foreign corporation submits to the secretary of state’s office a 
check, bank draft, money order or other such instrument, for payment of any 
fee and it is dishonored upon presentation for payment. 
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History. Textbooks. 
Acts 1987, ch. 242, § 15.30; 1989, ch. 445, Tennessee Jurisprudence, 7 Tenn. Juris., 
ae UR Corporations, § 114. 


48-65-302. Procedures for and effect of revocation. 


(a) If the secretary of state determines that one (1) or more grounds exist 
under § 48-65-301 for revocation of a certificate of authority, the secretary of 
state shall serve the foreign corporation with written notice of the secretary of 
state’s determination under § 48-65-110, except that such determination may 
be sent by first class mail. Notice need not be sent if the grounds for revocation 
are pursuant to § 48-65-301(5) and a certificate of revocation may be sent 
without the two-month waiting period required by subsection (b). 

(b) If the foreign corporation does not correct each ground for revocation or 
demonstrate to the reasonable satisfaction of the secretary of state that each 
ground determined by the secretary of state does not exist within two (2) 
months after service of the communication is perfected under § 48-65-110, the 
secretary of state may revoke the foreign corporation’s certificate of authority 
by signing a certificate of revocation that recites the ground or grounds for 
revocation and its effective date. The secretary of state shall file the original of 
the certificate and serve a copy on the foreign corporation under § 48-65-110, 
except that the certificate may be sent by first class mail. 

(c) The authority of a foreign corporation to transact business in this state 
ceases on the date shown on the certificate revoking its certificate of authority. 

(d) The secretary of state’s revocation of a foreign corporation’s certificate of 
authority appoints the secretary of state as the foreign corporation’s agent for 
service of process in any proceeding based on a cause of action which arose 
during the time the foreign corporation was authorized to transact business in 
this state. Service of process on the secretary of state under this subsection (d) 
is service on the foreign corporation. Upon receipt of process, the secretary of 
state shall comply with § 48-55-105. 

(e) Revocation of a foreign corporation’s certificate of authority does not 
terminate the authority of the registered agent of the corporation. 


History. 
Acts 1987, ch. 242, § 15.31; 1989, ch. 445, 
peak 


48-65-303. Reinstatement following administrative revocation. 


(a) A foreign corporation whose certificate of authority is administratively 
revoked under § 48-65-302 may apply to the secretary of state for reinstate- 
ment. The application must: 

(1) Contain a confirmation of good standing relative to such foreign 
corporation; 

(2) Recite the name of the corporation at its date of revocation; 

(3) State that the ground or grounds for revocation either did not exist or 
have been eliminated; and 

(4) State a corporate name that satisfies the requirements of § 48-54-101. 
(b)(1) If the secretary of state determines that the application contains the 
confirmation of good standing and information required by subsection (a), 
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and that such information is correct, then the secretary of state shall 

reinstate the certificate of authority, prepare a certificate that recites this 

determination and the effective date of reinstatement, file the original of the 

certificate, and serve a copy on the corporation under § 48-55-104. 

(2) If the corporate name in subdivision (a)(4) is different than the 
corporate name in subdivision (a)(2), the application for reinstatement shall 
constitute an amendment to its certificate of authority insofar as it pertains 
to the corporate name. 

(c) When the reinstatement is effective, it relates back to and takes effect as 
of the effective date of the administrative revocation and the corporation 
resumes carrying on its business as if the administrative revocation had never 
occurred. ! 


History. Textbooks. 
Acts 1987, ch. 242, § 15.82; 1989, ch. 445, Tennessee Forms (Robinson, Ramsey and 
§ 22; 1991, ch. 188, § 10; 1999, ch. 117, § 2; Harwell), No. 5-2307. 
2000 choo l2, § 27 2010: ch. 741, Sse aa.. 23: 
2011, ch. 99, § 4. 


48-65-304. Appeal from denial of reinstatement. 


(a) If the secretary of state denies a foreign corporation’s application for 
reinstatement following administrative revocation, the secretary of state shall 
serve the corporation under §§ 48-55-104 and 48-55-105 with a written 
communication that explains the reason or reasons for denial. 

(b) The corporation may appeal the denial of reinstatement to the chancery 
court of Davidson County within one (1) month after service of the communi- 
cation of denial is perfected. The corporation appeals by petitioning the court 
to set aside the revocation and attaching to the petition copies of the secretary 
of state’s communication of denial. 

(c) The court may summarily order the secretary of state:to reinstate the 
revoked corporation or may take other action the court considers appropriate. 

(d) The court’s final decision may be appealed as in other civil proceedings. 


History. 
Acts 1987, ch. 242, § 15.33. 


48-65-305. Certificate of withdrawal following administrative revoca- 
tion. 


(a) When a foreign corporation, which has had its certificate of authority 
revoked, wishes to withdraw from the state, it may do so without first being 
reinstated by delivering to the secretary of state for filing an application for a 
certificate of withdrawal following administrative revocation of the certificate 
of authority. The application shall set forth: 

(1) The name of the foreign corporation and the name of the state or 
country under whose law it is incorporated; 

(2) That it is not transacting business in this state and that it surrenders 
its authority to transact business in this state; 

(3) That it either continues its registered agent in this state or revokes the 
authority of its registered agent to accept service on its behalf and appoints 
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the secretary of state as its agent for service of process in any proceeding 
based on a cause of action arising during the time it was authorized to 
transact business in this state; 
(4) A mailing address to which the secretary of state may mail a copy of 
any process served on the secretary of state under subdivision (a)(3); and 
(5) A commitment to notify the secretary of state in the future of any 
change in its mailing address. 

(b) The foreign corporation shall provide any additional information in its 
application requested by the commissioner of revenue or the secretary of state 
in order to determine and assess any unpaid taxes and fees payable under the 
laws of this state. 

(c) The secretary of state shall not file an application for a certificate of 
withdrawal following administrative revocation unless it is accompanied by a 
tax clearance for termination or withdrawal relative to such foreign corpora- 
tion. 

(d) After the withdrawal of the corporation is effective, service of process on 
the secretary of state or the continued registered agent under this section is 
service on the foreign corporation. Upon receipt of process, the secretary of 
state shall mail a copy of the process to the foreign corporation at the mailing 
address set forth under subsection (a). 


History. 
Acts 1989, ch. 445, § 23; 2010, ch. 741, § 24. 


Textbooks. 
Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 5-2404. 


CHAPTER 66 
RECORDS AND REPORTS 


Part 1. Records 


Section 

48-66-101. Corporate records. 

48-66-102. Inspection of records by members. 

48-66-103. Scope of inspection rights. 

48-66-104. Court-ordered inspection. 

48-66-105. Limitations on use of membership list. 

48-66-106. Notice excused as to members whose prior notices were returned as undeliverable — 
Reinstatement of notice requirement. 

48-66-107. Prohibited uses of membership lists — Mutual benefit corporation’s election to proceed 
under § 48-57-201. 

48-66-108. Inspection rights of director of corporation. 


Part 2. Reports 


48-66-201. Financial statements for members. 
48-66-202. Report of indemnification to members. 
48-66-203. Annual report for secretary of state. 
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PART 1 : 
RECORDS 


48-66-101. Corporate records. 


(a) Acorporation shall keep as permanent records minutes of all meetings of 
its members and board of directors, a record of all actions taken by the 
members or directors without a meeting, and a record of all actions taken by 
committees of the board of directors in place of the board of directors as 
authorized by § 48-58-206(d). 

(b) A corporation shall maintain appropriate accounting records. 

(c) A corporation or its agent shall maintain a record of its members in a 
form that permits preparation of a list of the names and addresses of all 
members, in alphabetical order by class showing the number of votes each 
member is entitled to vote. 

(d) A corporation shall maintain its records in written form or in another 
form capable of conversion into written form within a reasonable time. 

(e) A corporation shall keep a copy of the following records at its principal 
office: 

(1) Its charter or restated charter and all amendments to it currently in 
effect; 

(2) Its bylaws or restated bylaws and all amendments to them currently 
in effect; | 

(3) Resolutions adopted by its board of directors relating to the charac- 
teristics, qualifications, rights, limitations and obligations of members or 
any class or category of members; 

(4) The minutes of all meetings of members and records of all actions 
approved by the members for the past three (3) years; 

(5) All written communications to members generally within the past 
three (3) years, including the financial statements furnished for the past 
three (3) years under § 48-66-201; 

(6) A list of the names and business or home addresses of its current 
directors and officers; and 

(7) Its most recent annual report delivered to the secretary of state under 
§ 48-66-203. ; 


History. 48, chs. 51-67, to corporations existing on Janu- 
Acts 1987, ch. 242, § 16.01. ary 1, 1988, § 48-68-101. 
Business corporations, records and reports, 


Cross-References. title 48, ch. 26. 


Application of nonprofit corporation law, title 


48-66-102. Inspection of records by members. 


(a) Subject to § 48-66-103(c), a member is entitled to inspect and copy, 
during regular business hours and at a reasonable location specified by the 
corporation, any of the records of the corporation described in § 48-66-101(e) if 
the member gives the corporation a written demand at least five (5) business 
days before the date on which the member wishes to inspect and copy. 

(b) A member is entitled to inspect and copy, during regular business hours 
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and at a reasonable location specified by the corporation, any of the following 
records of the corporation if the member meets the requirements of subsection 
(c) and gives the corporation written notice at least five (5) business days before 
the date on which the member wishes to inspect and copy: 

(1) Excerpts from any records required to be maintained under § 48-66- 
101(a), to the extent not subject to inspection under subsection (a); 

(2) Accounting records of the corporation; and 

(3) Subject to § 48-66-105, the membership list. 

(c) Amember may inspect and copy the records identified in subsection (b) 
only if: 

(1) The member’s demand is made in good faith and for a proper purpose; 

(2) The member describes with reasonable particularity the purpose and 
the records the member desires to inspect; and 

(3) The records are directly connected with the purpose for which the 
demand is made. 

(d) The right of inspection granted by this section may not be abolished or 
limited by a corporation’s charter or bylaws. 
(e) This section does not affect: 

(1) The right of a member to inspect records under § 48-57-201 or, if the 
member is in litigation with the corporation, to the same extent as any other 
litigant; or 

(2) The power of a court, independently of chapters 51-68 of this title, to 
compel the production of corporate records for examination. 


History. 
Acts 1987, ch. 242, § 16.02; 2014, ch. 899, 
§§ 81, 82. 


48-66-103. Scope of inspection rights. 


(a) A member’s agent or attorney has the same inspection and copying 
rights as the member the agent or attorney represents. 

(b) The right to copy records under § 48-66-102 includes, if reasonable, the 
right to receive copies made by photographic, xerographic or other means. 

(c) The corporation may impose a reasonable charge, covering the costs of 
labor and material, for copies of any documents provided to the member. The 
charge may not exceed the estimated cost of production, reproduction or 
transmission of the records. | 

(d) The corporation may comply with a member’s demand to inspect the 
record of members under § 48-66-102(b)(3) by providing the member with a 
list of its members that was compiled no earlier than the date of the member’s 
demand. 

(e) Copies may be provided through an electronic transmission if available 
and requested by the member. 


History. 
Acts 1987, ch. 242, § 16.03; 2014, ch. 899, 
8§ 83, 84. 
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48-66-104. Court-ordered inspection. : 


(a) If a corporation does not allow a member who complies with § 48-66- 
102(a) to inspect and copy any records required by that subsection to be 
available for inspection, a court of record having equity jurisdiction in the 
county where the corporation’s principal office (or, if none in this state, its 
registered office) is located may summarily order inspection and copying of the 
records demanded at the corporation’s expense upon application of the mem- 
ber. 

(b) If a corporation does not within a reasonable time allow a member to 
inspect and copy any other record, the member who complies with § 48-66- 
102(b) and (c) may apply to a court of record having equity jurisdiction in the 
county where the corporation’s principal office (or, if none in this state, its 
registered office) is located for an order to permit inspection and copying of the 
records demanded. The court shall dispose of an application under this 
subsection (b) on an expedited basis. 

(c) If the court orders inspection and copying of the records demanded, it 
shall also order the corporation to pay the member’s costs (including reason- 
able counsel fees) incurred to obtain the order unless the corporation proves 
that it refused inspection in good faith because it had a reasonable basis for 
doubt about the right of the member to inspect the records demanded. 

(d) If the court orders inspection and copying of the records demanded, it 
may impose reasonable restrictions on the use or distribution of the records by | 
the demanding member. 


History. 
Acts 1987, ch. 242, § 16.04. 


48-66-105. Limitations on use of membership list. 


Without the consent of the board, a membership list or any part thereof may 
not be obtained or used by any person for any purpose unrelated to a member’s 
interest as a member. Without limiting the generality of the foregoing, without 
the consent of the board a membership list or any part thereof may not be: 

(1) Used to solicit money or property unless such money or property will 
be used solely to solicit the votes of the members in an election to be held by 
the corporation; 

(2) Used for any commercial purpose; or 

(3) Given or sold to or purchased by any person. 


History. 
Acts 1987, ch. 242, § 16.05. 


48-66-106. Notice excused as to members whose prior notices were 
returned as undeliverable — Reinstatement of notice re- 
quirement. 


(a) Whenever notice would otherwise be required to be given under any 
provision of chapters 51-68 of this title to a member, the notice need not be 
given if notice of two (2) consecutive annual meetings, and all notices of 
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meetings during the period between such two (2) consecutive annual meetings 
have been returned undeliverable or could not be delivered. 

(b) If a member delivers to the nonprofit corporation a notice setting forth 
the member’s then-current address, the requirement that notice be given to 
that member is reinstated. 


History. 
Acts 2014, ch. 899, § 85. 


48-66-107. Prohibited uses of membership lists — Mutual benefit cor- 
poration’s election to proceed under § 48-57-201. 


(a) Without the consent of the board, a membership list or any part thereof 
may not be obtained or used by any person for any purpose unrelated to a 
member’s interest as a member. Without limiting the generality of the 
foregoing, without the consent of the board a membership list or any part 
thereof may not be: 

(1) Used to solicit money or property unless such money or property will 
be used solely to solicit the votes of the members in an election to be held by 
the corporation; 

(2) Used for any commercial purpose; or 

(3) Given or sold to or purchased by any person. 

(b) Instead of making a membership list available for inspection and 
copying pursuant to this part, a mutual benefit corporation may elect to 
proceed under the procedures set forth in § 48-57-201. 


History. 
Acts 2014, ch. 899, § 85. 


48-66-108. Inspection rights of director of corporation. 


(a) A director of a corporation is entitled to inspect and copy the books, 
records and documents of the corporation at any reasonable time but not for 
any purpose or in any manner that would violate any duty to the corporation. 

(b) The chancery court of the county where the corporation’s principal office 
(or if none in this state, its registered office) is located may order inspection and 
copying of the books, records and documents at the corporation’s expense, upon 
application of a director who has been refused such inspection rights, unless 
the corporation establishes that the director is not entitled to such inspection 
rights. The court shall dispose of an application under this subsection (b) on an 
expedited basis. 

(c) If an order is issued, the court may include provisions protecting the 
corporation from undue burden or expense, and prohibiting the director from 
using information obtained upon exercise of the inspection rights in a manner 
that would violate a duty to the corporation, and may also order the corpora- 
tion to reimburse the director for the director’s expenses incurred in connection 
with the application. 


History. 
Acts 2014, ch. 899, § 86. 


48-66-201 NONPROFIT CORPORATIONS 406 


PART 2 . 
REPORTS 


48-66-201. Financial statements for members. 


(a) A corporation shall prepare annual financial statements, which may be 
consolidated or combined statements of the corporation and one (1) or more of 
its subsidiaries, as appropriate, that include a balance sheet as of the end of 
the fiscal year and a statement of operations for the year. If the financial 
statements are prepared for the corporation on the basis of generally accepted 
accounting principles, the annual financial statements must also be prepared 
on that basis. On demand in the form of a document from a member, a 
corporation must furnish that member with its latest annual financial state- 
ments as set out in subsection (c). 

(b) If annual financial statements are reported upon by a public accountant, 
the public accountant’s report must accompany them. If not, the statements 
must be accompanied by the statement of the president or the person 
responsible for the corporation’s financial accounting records: 

(1) Stating the president’s or other person’s reasonable belief as to 
whether the statements were prepared on the basis of generally accepted 
accounting principles and, if not, describing the basis of preparation; and 

(2) Describing any respects in which the statements were not prepared on 
a basis of accounting consistent with the statements prepared for the 
preceding year. 

(c) Acorporation shall deliver in the form of a document the annual financial 
statements to each requesting member within one (1) month after notice of the 
demand; provided, that with respect to the financial statements for the most 
recently completed fiscal year, the statements shall be delivered in the form of 
a document to the member within four (4) months after the close of the fiscal 
year. 


History. 
Acts 1987, ch. 242, § 16.20; 2014, ch. 899, 
§§ 87, 88. 


48-66-202. Report of indemnification to members. 


If a corporation indemnifies or advances expenses to a director under 
§ 48-58-502, § 48-58-503, § 48-58-504 or § 48-58-505 in connection with a 
proceeding by or in the right of the corporation, the corporation shall report the 
indemnification or advance in writing to the members with or before the notice 
of the next meeting of members. 


History. 
Acts 1987, ch. 242, § 16.21. 


48-66-203. Annual report for secretary of state. 


(a) Each domestic corporation, and each foreign corporation authorized to 
transact business in this state, shall deliver to the secretary of state an annual 
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report that sets forth: 

(1) The name of the corporation and the state or country under whose law 
it is incorporated; 

(2) The street address, including the zip code, of its registered office, the 
county in which the office is located, and the name of its registered agent at 
that office in this state; 

(3) The street address, including the zip code, of its principal office (and a 
mailing address such as a post office box if the United States Postal Service 
does not deliver to the principal office); 

(4) The names and business addresses, including the zip code, of its 
directors and principal officers; provided, that corporations which are 
exempt from the payment of income tax under § 501(c)(3) of the Internal 
Revenue Code (26 U.S.C. § 501(c)(3)) and are currently operating shall not 
be required to comply with this subdivision (a)(4); 

(5) If a domestic corporation, a statement that the corporation is a public 
benefit corporation or a mutual benefit corporation; 

(6) Ifa foreign corporation, a statement whether the corporation, if it had 
been incorporated in this state, would be a public benefit or mutual benefit 
corporation; 

(7) If a domestic religious corporation, a statement to that effect; and 

(8) The federal employer identification number (FEIN) of the corporation, 
or its corporation control number as assigned by the secretary of state. 

(b) The information in the annual report shall be current as of the date the 
annual report is executed on behalf of the corporation. An annual report of a 
domestic corporation that sets forth a change of the principal office of the 
domestic corporation shall be deemed to be an amendment to the charter of the 
domestic corporation, and the domestic corporation shall not be required to 
take any further action to amend the charter of the domestic corporation under 
chapter 60 of this title with respect to such amendment. An annual report of a 
foreign corporation that sets forth a change of the principal executive office of 
the foreign corporation shall be deemed to be an amendment to the certificate 
of authority of the foreign corporation, and the foreign corporation shall not be 
required to take any further action to amend the certificate of authority of the 
foreign corporation under § 48-65-104 with respect to such amendment. An 
annual report of a domestic or foreign corporation that sets forth a change of 
the registered office or registered agent of the domestic or foreign corporation 
shall be deemed to be a statement of change for purposes of §§ 48-55-102 and 
48-65-108, respectively, and the domestic or foreign corporation shall not be 
required to take any further action under §§ 48-55-102 and 48-65-108, 
respectively, with respect to such change. 

(c) Every corporation shall file the annual report with the secretary of state 
on or before the first day of the fourth month following the close of the 
corporation’s fiscal year, if a domestic corporation or a foreign corporation. 

(d) The secretary of state shall make a report to the commissioner of 
revenue, by the fifteenth day of each month, of any and all new corporations 
that have been licensed or authorized to operate in the state during the 
preceding month, giving the name and address of each new corporation, 
foreign or domestic. 
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(e) The secretary of state shall furnish the commissioner of revenue, by the 
fifteenth day of each month, a list of all corporations that have surrendered 
their charters, have had their charters revoked, or have ceased to do business 
in the state during the preceding month. 


History. §§ 24, 25; 1990, ch. 848, §§ 3-5; 1991, ch. 188, 
Acts 1987, ch. 242, § 16.22; 1989, ch. 445, § 14; 2014, ch. 899, §§ 89-91. 
CHAPTER 67 


RELIGIOUS CORPORATIONS 


Section 
48-67-101. Chapters 51-68 applicable to religious corporations. 
48-67-102. Provisions not applicable to religious corporations. 


48-67-101. Chapters 51-68 applicable to religious corporations. 


Except as provided in § 48-67-102, chapters 51-68 of this title apply to 
religious corporations. 


History. 48, chs. 51-67, to corporations existing on Janu- 
Acts 1987, ch. 242, § 17.01. ary 1, 1988, § 48-68-101. 


Cross-References. 
Application of nonprofit corporation law, title 


48-67-102. Provisions not applicable to religious corporations. 


(a) The following provisions of chapters 51-68 of this title shall not apply to 
religious corporations unless otherwise provided in their articles or bylaws: 
(1) Section 48-56-202; 
(2) Section 48-56-302; 
(3) Section 48-58-110(d); 
(4) Section 48-58-3038; and 
(5) Section 48-64-303. 

(b) If religious doctrine or canon law governing the affairs of a religious 
corporation is inconsistent with chapters 51-68 of this title on the same subject, 
the religious doctrine or canon law shall control to the extent, and only to the 
extent, required by the constitution of the United States or the constitution of 
this state, or both. 


History. 
Acts 1987, ch. 242, § 17.02; 2014, ch. 899, 
§ 92. 
CHAPTER 68 
TRANSITION PROVISIONS 
Part 1. General Provisions 
Section 


48-68-101. Application to existing domestic corporations. 
48-68-102. Application to qualified foreign corporations. 
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Section 

48-68-103. Saving provisions. 

48-68-104. Public benefit and mutual benefit corporations. 
48-68-105. Administrative procedures. 


Part 2. Public Benefit Hospital Sales and Conveyance Act of 2006 


48-68-201. Short title. 

48-68-202. Part definitions. 

48-68-203. Written notice prior to entering into public benefit hospital conveyance transaction. 

48-68-204. Notification by attorney general and reporter of action. 

48-68-205. Published written notice. 

48-68-206. Considerations in making decision regarding proposed transaction. 

48-68-207. Determination of whether the transaction will have effect on availability or accessi- 
bility to health care services. 

48-68-208. Providing sufficient information to complete review of the transaction. 

48-68-209. Permitted action to assist in review of proposed transaction. 

48-68-210. Public records. 

48-68-211. Violations — Penalties — Remedies. 


PART 1 
GENERAL PROVISIONS 


48-68-101. Application to existing domestic corporations. 


(a) Chapters 51-68 of this title apply to all domestic nonprofit corporations 
in existence on January 1, 1988, that were incorporated under any general 
statute of this state providing for incorporation of nonprofit corporations. 
Chapters 51-68 of this title shall, however, not apply to corporations, the 
charters of which were granted by special legislative act prior to the adoption 
of the Constitution of 1870. Such corporations may amend their charters for 
any purposes consistent with chapters 51-68 of this title and in the manner set 
out in chapters 51-68 of this title. Such amendments and the particular rights, 
obligations, duties, and privileges conferred or imposed by the amendments 
shall be subject to § 48-51-102. 

(b) Section 48-52-102(a) does not apply to the charter of any corporation 
existing on January 1, 1988, unless and until a charter amendment is filed. 
The first charter amendment filed by a corporation following January 1, 1988, 
shall include any information required by § 48-52-102(a) not otherwise on file 
in the office of the secretary of state, except that the name and address of each 
incorporator may be excluded, and the information required by § 48-52- 
102(a)(4) shall be provided for the current registered agent and registered 
office. Until such a charter amendment is filed, a corporation’s registered agent 
shall be that agent specified in the office of the secretary of state on January 1, 
1988, and such corporation’s registered office shall be deemed to be that office 
specified as the address of its registered agent unless such agent or office is 
changed thereafter pursuant to chapter 55 or 65 of this title. 

(c) Chapters 51-68 of this title shall not apply to municipal corporations; 
provided, that this chapter shall apply to any public governmental corporation 
or authority created by or established under the authority of a municipal 
corporation or county or both for the performance of public functions, including 
industrial development boards created pursuant to title 7. 

(d) Chapter 523, § 1 (3.06 - 3.11) of the Acts of 1968, as amended, in effect 
on January 1, 1988, shall apply to any claims, applications, or proceedings for 
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indemnification, or any corporate action authorizing indemnification, made or 
begun before January 1, 1988. 

(e) Chapter 523, § 1(12.01 - 12.12, 12.14) of the Acts of 1968 and chapter 66, 
§§ 1 and 2 of the Acts of 1969, in effect on January 1, 1988, shall apply to any 
dissolution as to which a statement of intent to dissolve has been filed or a 
court proceeding filed before January 1, 1988. 


History. Law Reviews. 
Acts 1987, ch. 242, § 18.01. Conversions of Nonprofit Hospitals to For- 
Profit Status: The Tennessee Experience, 28 U. 
Cross Relerencets Mem. L. Rev. 1077 (1998). 


Business corporations, transition provisions, 
title 48, ch. 27. 


48-68-102. Application to qualified foreign corporations. 


A foreign corporation authorized to transact business in this state on 
January 1, 1988, is subject to chapters 51-68 of this title but is not required to 
obtain a new certificate of authority to transact business under chapters 51-68 
of this title. 


History. 
Acts 1987, ch. 242, § 18.02. 


48-68-103. Saving provisions. 


(a) Except as provided in subsection (b), the repeal of a statute by chapters 
51-68 of this title does not affect: 

(1) The operation of the statute or any action taken under it before its 
repeal and if any certificate or document is required to be filed in any public 
office of this state relating to such action, it may be filed after January 1, 
1988, in accordance with the prior statute; provided, that such certificate or 
document is received by the secretary of state or other recording official on 
or before April 30, 1988. Any certificate or document recorded or filed 
pursuant to this subdivision (a)(1) shall pay the fee required by chapters 
51-68 of this title for such recording or filing; 

(2) Any ratification, right, remedy, privilege, obligation, or liability ac- 
quired, accrued, or incurred under the statute before its repeal; 

(3) Any violation of the statute, or any penalty, forfeiture, or punishment 
incurred because of the violation, before its repeal; or 

(4) Any proceeding commenced, or reorganization or dissolution autho- 
rized by the board of directors, under the statute before its repeal, and the 
proceeding, reorganization, or dissolution may be completed in accordance 
with the statute as if it had not been repealed. 

(b) Ifa penalty or punishment imposed for violation of a statute repealed by 
chapters 51-68 of this title is reduced by chapters 51-68 of this title, the penalty 
or punishment if not already imposed shall be imposed in accordance with 
chapters 51-68 of this title. 


History. 
Acts 1987, ch. 242, § 18.03. 
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48-68-104. Public benefit and mutual benefit corporations. 


On January 1, 1988, each domestic corporation existing on January 1, 1988, 
that is or becomes subject to chapters 51-68 of this title, shall be designated as 
a public benefit or a mutual benefit corporation as follows: 

(1) Any corporation designated by statute as a public benefit corporation 
or a mutual benefit corporation is the type of corporation designated by 
statute; 

(2) Any corporation which does not come within subdivision (1) but which 
is recognized as exempt under § 501(c)(3) of the Internal Revenue Code (26 
U.S.C. § 501(c)(3)), or any successor section, is a public benefit corporation; 

(3) Any corporation which does not come within subdivision (1) or (2), but 
which is organized for a public or charitable purpose and which upon 
dissolution must distribute its assets to the United States, a state or a 
person which is recognized as exempt under § 501(c)(3) of the Internal 
Revenue Code, or any successor section, is a public benefit corporation; and 

(4) Any corporation which does not come within subdivision (1), (2) or (3) 
is a mutual benefit corporation. 


History. 
Acts 1987, ch. 242, § 18.06. 


Textbooks. 
Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 5-1401. 


48-68-105. Administrative procedures. 


The secretary of state is authorized to prescribe forms and to promulgate 
regulations in accordance with the Uniform Administrative Procedures Act, 
compiled in title 4, chapter 5. 


History. 
Acts 1987, ch. 242, § 19. 


PART 2 
PUBLIC BENEFIT HOSPITAL SALES AND 
CONVEYANCE ACT OF 2006 


48-68-201. Short title. 


This part shall be known and may be cited as the “Public Benefit Hospital 
Sales and Conveyance Act of 2006.” 


History. assets by an entity that was required to give 
Acts 2006, ch. 930, § 2. notice to the attorney general and reporter 
prior to such sale, lease, exchange or other 

Compiler’s Notes. disposition before the enactment of this act 


Acts 2006, ch. 930, § 14 provided thatasale, shall be governed by the law in effect when 
lease, exchange or other disposition of any such notice was sent. 
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48-68-202. Part definitions. ss 


As used in this part, unless the context otherwise requires: 

(1) “Acquiring entity” means the person who gains ownership or control of 
a public benefit hospital entity as a result of a public benefit hospital 
conveyance transaction; 

(2) “Person” means any individual, partnership, trust, estate, corporation, 
association, joint venture, joint stock company or other organization; 

(3)(A) “Public benefit hospital conveyance transaction” means: 

(i) The sale, transfer, lease, exchange, optioning, conveyance or other 
disposition of a material amount of the assets or operations of any public 
benefit hospital entity to an entity or person other than another public 
benefit hospital entity that controls, is controlled by or is under common 
control with such public benefit hospital entity; and 

(ii) The transfer of control or governance of a public benefit hospital 
entity to an entity or person other than another public benefit hospital 
entity that controls, is controlled by or is under common control with 
such public benefit hospital entity; 

(B) “Public benefit hospital conveyance transaction” includes any trans- 
action described in subdivision (3)(A)() or (3)(A)(ii) that is entered into by 
the public benefit hospital entity or by any entity that controls, is 
controlled by or is under common control with such public benefit hospital 
entity; 

(4) “Public benefit hospital entity” means any public benefit corporation, 
as defined in chapter 51, part 2 of this title, or any governmental entity that 
is licensed as a hospital under title 68, chapter 11, part 2, or considered a 
hospital under title 33, chapter 1, including entities affiliated with any of 
these through ownership, governance, or membership, such as a holding 
company or subsidiary. 


History. notice to the attorney general and reporter 

Acts 2006, ch. 930, § 3; 2014, ch. 864, § 1. prior to such sale, lease, exchange or other 
disposition before the enactment of this act 
shall be governed by the law in effect when 
such notice was sent. 


Compiler’s Notes. 

Acts 2006, ch. 930, § 14 provided that a sale, 
lease, exchange or other disposition of any 
assets by an entity that was required to give 


48-68-203. Written notice prior to entering into public benefit hospital 
conveyance transaction. 


(a) Notwithstanding chapters 61 and 64 of this title, any public benefit 
hospital entity shall be required to provide written notice to the attorney 
general and reporter, prior to entering into any public benefit hospital 
conveyance transaction. At the time of providing notice to the attorney general 
and reporter, the public benefit hospital entity shall provide the attorney 
general and reporter with written certification that a copy of this part has been 
given in its entirety to each member of the board of trustees of the public 
benefit hospital entity. 

(b) The notice to the attorney general and reporter provided for in this 
section shall include and contain all the information the attorney general and 
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reporter determines is required. No notice shall be effective until the attorney 
general and reporter has acknowledged receipt of a complete notice, in 
accordance with protocol established by the attorney general and reporter. 
(c) This part shall not apply to a public benefit hospital entity, if the public 
benefit hospital conveyance transaction is in the usual and regular course of its 
activities, and if the attorney general and reporter has given the public benefit 


hospital entity a written waiver of this part as to the public benefit hospital 


conveyance transaction. 


History. 
Acts 2006, ch. 930, § 4. 


Compiler’s Notes. 

Acts 2006, ch. 930, § 14 provided that a sale, 
lease, exchange or other disposition of any 
assets by an entity that was required to give 
notice to the attorney general and reporter 
prior to such sale, lease, exchange or other 


disposition before the enactment of this act 
shall be governed by the law in effect when 
such notice was sent. 


Attorney General Opinions. 

Applicability of notification provisions of 
T.C.A. § 48-68-203 to subsidiary mergers. OAG 
10-49, 2010 Tenn. AG LEXIS 49 (4/14/10). 


48-68-204. Notification by attorney general and reporter of action. 


Within forty-five (45) days of receipt of a complete written notice as required 
by § 48-68-203, the attorney general and reporter shall notify the public 
benefit hospital entity in writing of the attorney general and reporter’s 
decision to object to the proposed public benefit hospital conveyance transac- 
tion or to take no action. The attorney general and reporter may extend this 
period for an additional thirty (30) days; provided, that the extension is 
necessary to obtain information pursuant to §§ 48-68-206, 48-68-208 and 
48-68-209. 


History. 
Acts 2006, ch. 930, § 5. 


notice to the attorney general and reporter 
prior to such sale, lease, exchange or other 
disposition before the enactment of this act 
shall be governed by the law in effect when 
such notice was sent. 


Compiler’s Notes. 

Acts 2006, ch. 930, § 14 provided that a sale, 
lease, exchange or other disposition of any 
assets by an entity that was required to give 


48-68-205. Published written notice. 


(a) Within five (5) days after giving written notice pursuant to § 48-68-2083, 
the public benefit hospital entity shall cause the written notice to be published 
in one (1) or more newspapers of general circulation that are published in the 
county of the public benefit hospital entity. The published written notice shall 
contain: 

(1) The text of the written notice provided to the attorney general and 
reporter under § 48-68-203; and 

(2) The following statements: 

(A) “This notice is provided pursuant to Tennessee Code Annotated, 
Title 48, Chapter 68, Part 2”; and 

(B) “Any interested party wishing to provide written comment may 
submit the written comment directly to the Attorney General and Re- 
porter, Antitrust Division, 425 Fifth Avenue North, Nashville, Tennessee 
37243”. 
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(b) A failure by the public benefit hospital entity giving notice under 
§ 48-68-2083 to provide a published written notice as required by subsection (a) 
shall be a sufficient ground for the attorney general and reporter to object to 
the proposed public benefit hospital conveyance transaction. 


History. notice to the attorney general and reporter 

Acts 2006, ch. 930, § 6. prior to such sale, lease, exchange or other 
disposition before the enactment of this act 
shall be governed by the law in effect when 
such notice was sent. 


Compiler’s Notes. 

Acts 2006, ch. 930, § 14 provided that a sale, 
lease, exchange or other disposition of any 
assets by an entity that was required to give 


48-68-206. Considerations in making decision regarding proposed 
transaction. 


In making a decision whether to object to a proposed public benefit hospital 
conveyance transaction, the attorney general and reporter shall consider: 

(1) Whether the public benefit hospital entity will receive full and fair 
market value for its charitable or social welfare assets; 

(2) Whether the fair market value of the public benefit hospital entity’s 
assets to be transferred has been manipulated by the actions of the parties 
in a manner that causes the fair market value of the assets to decrease; 

(3) Whether the proceeds of the proposed public benefit hospital convey- 
ance transaction will be used consistent with the trust under which the 
assets are held by the public benefit hospital entity; 

(4) Whether the proceeds are used by a county or municipality for general 
or special revenue obligations not expressly provided for when the hospital 
was established; 

(5) Whether the proceeds will be controlled as funds independently of the 
acquiring or related entities; provided, however, no proceeds shall be 
returned to any county or municipal government except to the extent 
necessary to pay lawful obligations to such county or municipal government; 

(6) Whether the proposed public benefit hospital conveyance transaction 
will result in a breach of fiduciary duty, as determined by the attorney 
general and reporter, including conflicts of interest related to payments or 
benefits to officers, directors, board members, executives and experts em- 
ployed or retained by the parties; 

(7) Whether the governing body of the public benefit hospital entity 
exercised due diligence in deciding to dispose of the public benefit hospital 
entity’s assets, selecting the acquiring entity, and negotiating the terms and 
conditions of the disposition; 

(8) Whether the public benefit hospital conveyance transaction will result 
in private inurement to any person; 

(9) Whether health care providers will be offered the opportunity to invest 
or own an interest in the acquiring entity or a related party, and whether 
procedures or safeguards are in place to avoid conflict of interest in patient 
referrals; 

(10) Whether the terms of any management or services contract negoti- 
ated in conjunction with the proposed public benefit hospital conveyance 
transaction are reasonable; 
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(11) Whether any foundation established to hold the proceeds of the public 
benefit hospital conveyance transaction will be broadly based in the commu- 
nity and be representative of the affected community, taking into consider- 
ation the structure and governance of the foundation; 

(12) Whether. the attorney general and reporter has been provided with 
sufficient information and data by the public benefit hospital entity to 
adequately evaluate the proposed public benefit hospital conveyance trans- 
action or the effects of the transaction on the public; provided, that the 
attorney general and reporter has notified the public benefit hospital entity 
or the acquiring entity of any inadequacy of the information or data and has 
provided a reasonable opportunity to remedy the inadequacy; and 

(13) Any other criteria the attorney general and reporter considers 
necessary to determine whether the public benefit hospital entity will 
receive full and fair market value for its assets to be transferred, as required 
in rules adopted by the attorney general and reporter under § 48-68-208. 


History. 
Acts 2006, ch. 930, § 7; 2012, ch. 929, §§ 1, 2. 


Compiler’s Notes. 

Acts 2006, ch. 930, § 14 provided that a sale, 
lease, exchange or other disposition of any 
assets by an entity that was required to give 
notice to the attorney general and reporter 
prior to such sale, lease, exchange or other 
disposition before the enactment of this act 


shall be governed by the law in effect when 
such notice was sent. 

Acts 2012, ch. 929, § 3 provided that a sale, 
lease, exchange or other disposition of any 
assets by an entity which was required to give 
notice to the attorney general prior to such sale, 
lease, exchange or other disposition before May 
10, 2012, shall be governed by the law in effect 
when such notice was sent. 


48-68-207. Determination of whether the transaction will have effect 
on availability or accessibility to health care services. 


In making a decision whether to object to a public benefit hospital convey- 
ance transaction, the attorney general and reporter shall also determine 
whether the proposed public benefit hospital conveyance transaction may have 
a significant effect on the availability or accessibility of health care services to 
the affected community. In making this determination, the attorney general 


and reporter shall consider: 


(1) Whether sufficient safeguards are included to assure the affected 
community continued access to affordable care; 

(2) Whether the proposed public benefit hospital conveyance transaction 
creates or has the likelihood of creating an adverse effect on the access to or 
availability or cost of health care services to the community; 

(3) Whether the acquiring entities have made a commitment, at least 


comparable to the public benefit hospital entity, to provide health care to the 
disadvantaged, the uninsured and the underinsured, and to provide benefits 
to the affected community to promote improved health care. Activities and 
funding provided by the public benefit hospital entity or its successor public 
benefit hospital entity or foundation to provide such health care or to provide 
support or medical education and teaching programs or medical research 
programs shall be considered in evaluating compliance with this 
commitment; 

(4) Whether the public benefit hospital conveyance transaction will result 
in the revocation of hospital privileges; 
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(5) Whether sufficient safeguards are included to maintain appropriate 
capacity for health science research and health care provider education; and 

(6) Whether the proposed public benefit hospital conveyance transaction 
demonstrates that the public interest will be served considering the essen- 
tial medical services needed to provide safe and adequate treatment, 
appropriate access and balanced health care delivery to the residents. 


History. notice to the attorney general and reporter 

Acts 2006, ch. 930, § 8. prior to such sale, lease, exchange or other 
disposition before the enactment of this act 
shall be governed by the law in effect when 
such notice was sent. 


Compiler’s Notes. 

Acts 2006, ch. 930, § 14 provided that a sale, 
lease, exchange or other disposition of any 
assets by an entity that was required to give 


48-68-208. Providing sufficient information to complete review of the 
transaction. 


The attorney general and reporter may demand that the public benefit 
hospital entity giving notice under § 48-68-203 provide such information as 
the attorney general and reporter reasonably deems necessary to complete the 
review of any proposed public benefit hospital conveyance transaction de- 
scribed in §§ 48-68-206 and 48-68-207. A failure by the public benefit hospital 
entity giving notice under § 48-68-203 to provide timely information as 
required by the attorney general and reporter shall be a sufficient ground for 
the attorney general and reporter to object to the proposed public benefit 
hospital conveyance transaction. 


History. notice to the attorney general and reporter 

Acts 2006, ch. 930, § 9. prior to such sale, lease, exchange or other 
disposition before the enactment of this act 
shall be governed by the law in effect when 
such notice was sent. 


Compiler’s Notes. 

Acts 2006, ch. 930, § 14 provided that a sale, 
lease, exchange or other disposition of any 
assets by an entity that was required to give 


48-68-209. Permitted action to assist in review of proposed transac- 
tion. 


(a) Within the time periods designated in § 48-68-204, the attorney general 
and reporter may do any of the following to assist in the review of the proposed 
public benefit hospital conveyance transaction described in this part: 

(1) Contract with, consult, and receive advice from any agency of the state 
or the United States on such terms and conditions the attorney general and 
reporter deems appropriate; or 

(2) At the attorney general and reporter’s sole discretion, contract with 
experts or consultants the attorney general and reporter deems appropriate 
to assist the attorney general and reporter in reviewing the proposed public 
benefit hospital conveyance transaction. 

(b) Any contract costs incurred by the attorney general and reporter 
pursuant to this section shall not exceed an amount that is reasonable and 
necessary to conduct the review of the proposed public benefit hospital 
conveyance transaction. The attorney general and reporter shall be exempt 
from all state procurement for competitive bidding for purposes of entering 
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into contracts pursuant to this section. The acquiring entity, upon request, 
shall pay the attorney general and reporter promptly for all costs of contracts 
entered into by the attorney general and reporter pursuant to this section. 

(c) The attorney general and reporter shall be entitled to reimbursement 
from the acquiring entity for all reasonable and actual costs incurred by the 
attorney general and reporter in reviewing any proposed public benefit 
hospital conveyance transaction under this part, including attorney fees at the 
billing rate used by the attorney general and reporter to bill state agencies for 
legal services. The acquiring entity, upon request, shall pay the attorney 
general and reporter promptly for all costs, but in no event shall reimburse- 
ment associated with reviewing a proposed public benefit hospital conveyance 
transaction exceed fifty thousand dollars ($50,000). The attorney general and 
reporter shall not be entitled to reimbursement for expenses incurred for any 
legal services rendered by external legal counsel. 

(d) The failure by the acquiring entity to promptly reimburse the attorney 
general and reporter for all costs pursuant to this section shall be sufficient 
ground for the attorney general and reporter to object to the proposed public 
benefit hospital conveyance transaction. 


History. 
Acts 2006, ch. 930, § 10. 


notice to the attorney general and reporter 
prior to such sale, lease, exchange or other 
disposition before the enactment of this act 
shall be governed by the law in effect when 
such notice was sent. 


Compiler’s Notes. 

Acts 2006, ch. 930, § 14 provided that a sale, 
lease, exchange or other disposition of any 
assets by an entity that was required to give 


48-68-210. Public records. 


Unless subject to title 8, chapter 6, part 4, all documents submitted to the 
attorney general and reporter by any person, including public benefit hospital 
entities giving notice under § 48-68-2038, in connection with the attorney 
general and reporter’s review of the proposed public benefit hospital convey- 
ance transaction pursuant to this part, shall be public records subject to title 
10, chapter 7. 


History. 
Acts 2006, ch. 930, § 11. 


Compiler’s Notes. 

Acts 2006, ch. 930, § 14 provided that a sale, 
lease, exchange or other disposition of any 
assets by an entity that was required to give 


prior to such sale, lease, exchange or other 
disposition before the enactment of this act 
shall be governed by the law in effect when 
such notice was sent. 


Cross-References. 
Confidentiality of public records, § 10-7-504. 


notice to the attorney general and reporter 


48-68-211. Violations — Penalties — Remedies. 


(a) Any public benefit hospital conveyance transactions entered into in 
violation of this part shall be null and void, and each member of the governing 
boards and the chief financial officers of the parties to the public benefit 
hospital conveyance transaction may be subject to a civil penalty of up to one 
million dollars ($1,000,000), the amount to be determined by a court of 
competent jurisdiction in Davidson County. The attorney general and reporter 
shall institute proceedings to impose such a penalty. In addition, no license to 
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operate a hospital may be issued or renewed under title 68, chapter 11, part 2, 
or applicable regulation, if there is a public benefit hospital conveyance 
transaction entered into in violation of the notice, public hearing, and review 
requirements of this part. 

(b) Nothing in this section shall be construed to limit the common law 
authority of the attorney general and reporter to protect charitable trusts and 
charitable assets in this state. These penalties and remedies are in addition to, 
and not a replacement for, any other civil or criminal actions that the attorney 
general and reporter may file under either the common law or statutory law, 
including rescinding the public benefit hospital conveyance transaction, grant- 
ing injunctive relief, or any combination of these and other remedies available 


under common law or statutory law. 


History. 


Acts 2006, ch. 930, § 12. 


Compiler’s Notes. 
Acts 2006, ch. 930, § 14 provided that a sale, 
lease, exchange or other disposition of any 


notice to the attorney general and reporter 
prior to such sale, lease, exchange or other 
disposition before the enactment of this act 
shall be governed by the law in effect when 
such notice was sent. 





assets by an entity that was required to give 


Section 


48-69-101. 
48-69-102. 
48-69-103. 
48-69-104. 
48-69-105. 
48-69-106. 
48-69-107. 
48-69-108. 
48-69-109. 
48-69-110. 
48-69-111. 
48-69-112. 
48-69-113. 
48-69-114. 
48-69-115. 
48-69-116. 
48-69-117. 
48-69-118. 
48-69-119. 
48-69-120. 
48-69-121. 
48-69-122. 
48-69-123. 


CHAPTER 69 
ELECTRIC G&T COOPERATIVE ACT 


Short title. 

Legislative findings. 

Chapter definitions. 

Operation as a nonprofit membership cooperative corporation. 
Existing cooperatives. 

Purposes of cooperatives — Powers. 

Bylaws. 

Board of directors. 

Election of directors — Composition of districts or divisions. 

Principal officers. 

Chief executive officer. 

Membership in cooperative. 

Accounting of revenues — Distribution of excess revenues — Prepayment. 
Liens — Recordation. 

Dissolution of cooperative. 

Transaction of business by foreign corporations in adjacent states. 

No exemption from ad valorem property taxes. 

Restrictions on services of cooperatives. 

Exemption from control of the Tennessee public utility commission. 
Chapter 16 of this title not applicable to any note, bond or evidence of indebtedness. 
Utility districts created under title 7, chapter 82 exempt from chapter. 
Applicability of certain statutory provisions. 

Liberal construction of chapter. 


48-69-101. Short title. 


This chapter shall be known and may be cited as the “Electric G&T 
Cooperative Act.” 


History. 


Acts 2009, ch. 475, § 1. 
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48-69-102. Legislative findings. 


(a) The general assembly finds that a need has developed for electric utility 
systems engaged in the distribution of electric power and energy in this state 
and adjoining states to have additional sources of electrical energy through 
traditional sources of generation and through renewable, clean and passive 
sources of electrical energy, as well as through other sources known and those 
sources yet to be known and discovered. 

(b) The general assembly finds that because of economies of scale needed for 
many forms of electrical energy supply resources, there are opportunities to 
acquire and operate these additional sources of energy on a cooperatively 
owned basis from owned or leased facilities to fulfill growing needs in and 
around this state. 

(c) The general assembly finds a need to provide a statutory framework for 
the creation and operation of nonprofit cooperative entities to allow groups of 
nonprofit cooperatives and municipally, county or other governmentally owned 
electric utility systems to make electrical power available at the lowest feasible 
cost, consistent with sound business principles, for wholesale sales to retail 
suppliers in communities within and without this state. 


History. 
Acts 2009, ch. 475, § 1. 


48-69-103. Chapter definitions. 


As used in this chapter: 

(1) “Area” or “TVA area” means the area of the Tennessee Valley authority 
as described in § 15(d)(a) of the Tennessee Valley Authority Act of 1933 (16 
U.S.C. § 831n-4); 

(2) “Board” means a G&T cooperative’s board of directors or the necessary 
number of the board of directors to take action; 

(3) “Distribution cooperative” means an electric cooperative that has been 
heretofore incorporated under the former Electric Cooperative Law, formerly 
compiled in title 65, chapter 25, part 1, or that has been or hereafter is 
incorporated under the Rural Electric and Community Services Cooperative 
Act, compiled in title 65, chapter 25, or that has been or is created as an 
electric cooperative, electric power association or other similar nonprofit 
organization or association under the laws of another state, and that is also 
engaged, in whole or in part, in the distribution of electrical power at retail 
to its members as the ultimate end-users of such electrical power and 
energy; 

(4) “Energy acquisition corporation” means an entity created and operat- 
ing pursuant to the authority established in the Energy Acquisitions 
Corporation Act, compiled in title 7, chapter 39; 

(5) “Existing G&T cooperative” means a nonprofit corporation created, 
under chapters 51-68 of this title, title 65, chapter 25, or by a charter of 
incorporation relying upon both or parts of either of these statutes that, as 
of June 23, 2009, does not have retail residential, commercial or industrial 
customers and that, as of June 23, 2009, has secured a determination of 
exemption from taxation as a § 501(c)(12) organization under the federal 
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Internal Revenue Code (26 U.S.C. § 501(c)(12)); f 

(6) “Governmental electric system” means a state, municipal, county or 
other political subdivision or local governmental entity of this state or of any 
other state that is engaged, in whole or in part, in the distribution of 
electrical power at retail to its customers as the ultimate end-users of the 
electrical power and energy, and “governmental electric system” may, at the 
election of the G&T cooperative for purposes of membership in the G&T 
cooperative, include the Tennessee Valley authority, all as provided in the 
bylaws of the G&T cooperative; 

(7) “G&T cooperative” or “G&T cooperatives” means one (1) or more 
nonprofit cooperative membership corporations organized under or other- 
wise subject to this chapter; 

(8) “Lease-sale” means an agreement whereby the possession and use of 
assets and properties would be transferred to a lessee-purchaser for a stated 
or determinable period in time, during or at the end of which the lessee- 
purchaser would have the right and be obligated, or would have the option, 
to purchase and acquire, or would without further act acquire fee simple title 
to the assets and properties for a price expressly stated in the agreement or 
for a price determinable by a formula contained in the agreement, whether 
or not any portion of any lease-hold or rental payments would be creditable 
as a part of the price; : 

(9) “Member” means a distribution cooperative or governmental electric 
system, as applicable, having the right through its duly appointed agent or 
representative to vote for the directors of a G&T cooperative and upon other 
matters as provided in this chapter and as provided in a G&T cooperative’s 
charter or bylaws, and includes each incorporator of a G&T cooperative. 
Each such cooperative or system shall exercise its respective voting rights 
through its duly appointed or designated agent or representative. The rights 
shall be exercised as prescribed in the charter, bylaws or other organiza- 
tional or governance instruments of a G&T cooperative; 

(10) “Patron” means a person agreeing to receive or already receiving, or 
who in the past has received, one (1) or more of the services rendered by a 
G&T cooperative, whether the person is a member or not. “Nonmember 
patron” means a person who or that is not or was not a member; and 

(11) “Person” includes any natural person, firm, association, corporation, 
cooperative, membership corporation, distribution cooperative, electric 
power association, business trust, partnership and federal, state or local 
governments, or departments, agencies or any other political subdivision 
thereof, including, without limitation, an energy acquisition corporation. 








History. 
Acts 2009, ch. 475, § 1; 2010, ch. 1035, § 1. 


48-69-104. Operation as a nonprofit membership cooperative corpora- 
tion. 


Any corporation hereafter created, organized and operated pursuant to this 
chapter shall be operated as a nonprofit membership cooperative corporation. 
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History. 
Acts 2009, ch. 475, § 1. 


48-69-105. Existing cooperatives. 


Any existing G&T cooperative shall be deemed to have been created, 
organized and operating under this chapter without further action by its 
members or board of directors and shall have all the rights, privileges, duties 
and obligations provided in this chapter. 


History. 
Acts 2009, ch. 475, § 1. 


48-69-106. Purposes of cooperatives — Powers. 


(a) A G&T cooperative shall have the following purposes: 

(1) To supply or furnish at wholesale electric power and energy services to 
one (1) or more patrons; 

(2) To own, lease, construct, acquire, operate or otherwise have control, 
either alone or with others, plants, equipment, facilities, lines and all 
property necessary to transmit, generate, supply or otherwise furnish 
electrical energy and power for the needs of its wholesale customers; 

(3) To supply, furnish or exchange wholesale electrical power, capacity 
and energy to or with any other entity; 

(4) To provide management or operating services by contract with any 
distribution cooperative, energy acquisition corporation or governmental 
electric system or other cooperatively organized or governmentally-owned 
utility system; and 

(5) Other purposes that may be prescribed in the charter of the G&T 
cooperative to the extent the purposes are for the benefit of the members of 
the G&T cooperative and are not prohibited by this chapter or any other 
laws. 

(b) In addition to the powers set forth in chapter 53 of this title, and subject 
only to the limitations provided in this chapter, a G&T cooperative shall have 
the powers to: 

(1) Have a corporate seal and alter the seal at will; provided, that it need 
not have, nor shall it for any purpose be necessary for the cooperative to use 
the seal; 

(2) Become a member in or stockholder of one (1) or more other nonprofit 
cooperatives, corporations or other legal entities and to own the other 
cooperatives, corporations or other legal entities, wholly or in part; 

(3) Solely on its own, or jointly, as tenant in common or as a partner with 
one (1) or more other entities, construct, purchase, take, receive, lease as 
lessee or lessor, or otherwise acquire and own, hold, use, equip, maintain and 
operate and sell, assign, transfer, convey, exchange, lease back, mortgage, 
pledge or otherwise dispose of or encumber any and all property, of whatever 
kind or nature and of whatever estate, real and personal, tangible and 
intangible, including choses in action; 

(4) Purchase or otherwise acquire, and own, lease as lessor or lessee, lease 
back, hold, use, and exercise, and sell, assign, transfer, convey, mortgage, 
pledge, hypothecate, or otherwise dispose of or encumber, franchises, rights, 
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privileges, licenses, rights-of-way and easements; 

(5) Incur indebtedness in the form of notes, bonds, loans or other evidence 
of indebtedness and secure any of its liabilities or obligations by mortgage, 
pledge, deed of trust or any other encumbrance upon any or all of its 
then-owned or after-acquired real or personal property, assets, franchises, 
revenues or income; 

(6) Make any and all contracts necessary or convenient for the full 
exercise of the powers in this chapter granted, including, but not limited to, 
contracts with any person, federal agency or municipality for the purchase or 
sale of electric power and energy and, in connection with any such electric 
power and energy contract, stipulate and agree to such covenants, terms and 
conditions as the board may deem appropriate, including covenants, terms 
and conditions with respect to resale rates, financial and accounting meth- 
ods, services, operation and maintenance practices and, consistent with 
§ 48-69-113, the manner of disposing of the revenues of the properties 
operated and maintained by the cooperative; 

(7) Conduct its business and exercise any or all of its powers within or 
without this state; 

(8) Adopt, amend, and repeal bylaws; 

(9) Organize and promote and otherwise foster and participate in, 
through membership or ownership, including stock ownership, community, 
regional or statewide or national organizations whose purposes are or 
include the promotion and assistance of economic, industrial or commercial 
development that the board of the cooperative determines will, or likely will, 
result in economic benefits to the cooperative or its members; 

(10) Do and perform any and all other acts and things and have and 
exercise any and all other powers that may be necessary, convenient or 
appropriate to accomplish the cooperative’s purpose or purposes; 

(11) Construct, maintain and operate electric transmission and distribu- 
tion lines or other conducting facilities along, upon, under and across all 
public thoroughfares, including, without limitation, all roads, highways, 
streets, alleys, bridges and causeways, and upon, under and across all 
publicly owned lands; provided, that the respective authorities having 
jurisdiction shall consent thereto; provided, further, that such consent shall 
not be unreasonably withheld or conditioned or withheld or conditioned for 
the purpose of enabling such an authority to gain competitive advantage 
with respect to the rendition by itself or any other entity of a service that the 
cooperative also has a right to render; 

(12) Without limiting the generality or particularity of subdivisions 
(b)(1)-(11): 

(A) Generate, manufacture, purchase, acquire and transmit, and trans- 
form, supply, distribute, furnish, deliver, sell and dispose of, electric power 
and energy; and 

(B) Condemn either the fee or such other right, title, interest or 
easement in and to property as the board may deem necessary, and: such 
property or interest in such property may be so acquired, whether or not 
the property or interest in property is owned or held for public use by 
corporations, associations, cooperatives or persons having the power of 








423 ELECTRIC G&T COOPERATIVE ACT 48-69-107 


eminent domain, or otherwise held or used for public purposes, and the 
power of condemnation may be exercised in the mode of procedure 
prescribed by title 29, chapter 16, in the mode of procedure prescribed by 
title 65, chapter 22, or in the mode or method of procedure prescribed by 
any other applicable statutory provisions now in force or hereafter enacted 
for the exercise of the power of eminent domain; provided, that no property 
that is owned or held for public use, nor any interest in the property, shall 
be condemned if, in the judgment of the court the condemnation of the 
property or interest in the property will obstruct, prevent, burden, 
interfere with or unduly inconvenience the continued use of the property 
for the public use to which it is devoted at the time the property is sought 
to be condemned; provided, further, that where title to any property 
sought to be condemned is defective, it shall be passed by decree of court; 
provided, further, that where condemnation proceedings become neces- 
sary, the court in which the proceedings are filed shall, upon application by 
the cooperative and upon the posting of a bond with the clerk of the court 
in such amount as the court may deem commensurate with the value of 
the property, order that the right of possession shall issue immediately or 
as soon and upon such terms as the court, in its discretion, may deem 
proper and just; but, provided further, that in cases where condemnation 
of property already devoted to a public use is sought, no order as to right 
of possession shall issue until it is finally determined that the condemnor 
is entitled to condemn the property. The power of eminent domain 
provided by this subdivision (b)(12)(B) shall be supplemental to, not in lieu 
of or in conflict with, § 48-51-103; and 
(13) Enter into one (1) or more agreements providing for the making of 
payments in lieu of taxation to any state or local taxing jurisdiction within 
or outside this state to the extent that the G&T cooperative’s wholesale sale 
of capacity and energy to a member or patron of the G&T cooperative results 
in a diminution in payments in lieu of taxation from the Tennessee Valley 
authority to such state and local governments. For purposes of this subdi- 
vision (b)(13), “payments in lieu of taxation” means payments made by the 

Tennessee Valley authority to state and local governments on account of its 

gross proceeds under § 13 of the Tennessee Valley Authority Act of 1933 (16 

U.S.C. § 831/). All such payments shall be ordinary operating expenses of 

the G&T cooperative. 

(c) Neither this chapter nor any other law of this state shall be construed to 
authorize a G&T cooperative to own or otherwise acquire a legal or beneficial 
interest in a governmental electric system or in a distribution cooperative, 
except such interest as the G&T cooperative may acquire as a member- 
customer of a distribution cooperative. 


History. 
Acts 2009, ch. 475, § 1; 2010, ch. 1035, § 2. 


48-69-107. Bylaws. 
(a) The original bylaws adopted by a board of directors of a G&T cooperative 
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created or operating and subject to this chapter shall continue in effect until at 
any time thereafter the bylaws are changed by adoption, amendment or repeal 
by the members by the process as established in the bylaws, except that: 

(1) The members may, by bylaw provision, delegate to the board the power 
to change all or any specified provision of the bylaws, but the delegation shall 
not forfeit or restrict any right of the members thereafter as may be 
established in the bylaws to change the provision whether or not the board 
has exercised the delegated power; and 

(2) Either the board or the members of a G&T cooperative may change 
any bylaw provision when, as established by law, the provision is illegal or 
has become a legal nullity. 

(b) The bylaws shall provide for a process that permits the members to 
amend or repeal such provisions that are established in the original bylaws or 
as may have been thereafter amended, repealed or otherwise modified by the 
board of directors or the members. 

(c) The bylaws shall specify the rules of parliamentary procedure applicable 
to meetings of its board of directors and members; provided, that in the 
absence of such a specification the then-current edition of Robert’s Rules of 
Order shall apply. 


History. 
Acts 2009, ch. 475, § 1. 


48-69-108. Board of directors. 


(a) The business and affairs of a G&T cooperative shall be managed under 
the direction of a board of directors of not less than five (5) directors or such 
greater number as may be prescribed by the bylaws of the G&T cooperative. All 
of the powers of a G&T cooperative shall be vested in and exercised by the 
board of directors, except those that are conferred upon or reserved to the 
members pursuant to this chapter, the charter, bylaws or any other applicable 
law. 

(b) To be eligible to serve, a director shall be a full-time employee of a patron 
member of the G&T cooperative and shall have senior management level 
managerial, financial, engineering or administrative responsibilities for the 
electric system of a patron member of the G&T cooperative. No person holding 
elective office of any state, county or municipal entity or other political 
subdivision of any state or of the federal government, and no person whose 
employment or appointed responsibilities are not principally limited to utility 
operations of a patron member shall be eligible to serve as a director. 
Additional eligibility requirements for directors may be established pursuant 
to the bylaws of the G&T cooperative. 

(c) The bylaws shall prescribe the number of directors, their qualifications, 
if any, in addition to those provided for in subsection (b), the manner of holding 
meetings of the board and of the election and appointment of successors to 
directors who shall resign, die or otherwise be incapable of or disqualified from 
acting, and any other rule, manner, procedure or matter relating to the board 
and its exercise of the powers conferred upon it by this chapter or by other law, 
the charter of the G&T cooperative or the bylaws. 

(d) The bylaws shall provide the manner and method by which directors 
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shall be elected or appointed, as applicable. The bylaws may establish classes 
of directors to be elected and divide them into classes for terms of office that 
permit either approximately one half (14), one third (14), or one fourth (4) to be 
elected each year by the members; provided, that the initial bylaws may 
provide for a period of time during which the initial board of directors specified 
in the charter or the initial bylaws shall serve for the purposes of allowing 
continuity during a start-up period specified in the bylaws, which start-up 
period may be contingent upon the anticipated date of commencement of both 
ownership and direct operations and direct control of a plant for the generation 
of electrical power and energy to be acquired, constructed or operated, all as 
may be more specifically described in the bylaws. 

(e) Directors may, but only if so provided in a G&T cooperative’s bylaws, be 
removed and their successors elected under such process as may be provided in 
the bylaws. 


History. 
Acts 2009, ch. 475, § 1. 


48-69-109. Election of directors — Composition of districts or divi- 
sions. 


(a) Notwithstanding any other provision of this chapter or other laws of this 
state, the bylaws may provide that a G&T cooperative may elect its directors 
on an at-large basis or by districts or divisions, or by a combination of some 
number of directors to be elected at-large and some number by districts or 
divisions, all as the bylaws shall provide. 

(b) The composition of districts or divisions shall have an equitable regard 
for the aggregate number of end-users of the electrical power and energy 
served by all of the patron members in such district or division, and the 
amount of electrical power and energy consumed by the end-users served by 
each of the patron members, other communities of interest and any boundaries 
or other aggregations of patron members into districts or divisions. Districts or 
divisions may, but are not required to, be contained in the bylaws of the G&T 
cooperative; but if not contained in the bylaws shall be ascertainable in a 
reasonable form and accessible for inspection by members at the offices of the 
corporation upon reasonable notice and request. The boundaries of districts 
and divisions and the members to be contained in the districts and divisions 
may, but are not required to, be contiguous. 

(c) To be eligible for election as a district or division director, a person shall 
meet the qualifications for director as prescribed by § 48-69-108(b) and, in 
addition, the patron member for whom the person is a full-time employee shall 
satisfy the eligibility requirements by having its principal office within the 
district or division for which the person is seeking or has been nominated for 
election to the office of director. 


History. 
Acts 2009, ch. 475, § 1. 
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48-69-110. Principal officers. 7 


The principal officers of the G&T cooperative shall be a chair of the board of 
directors, a vice chair of the board of directors, a secretary and a treasurer and 
such other officers as may be determined from time to time by the bylaws or the 
board of directors; provided, that the other officers appointed are not in conflict 
with any provision of the bylaws. The offices of secretary and treasurer may be 
held by the same person. 


History. 
Acts 2009, ch. 475, § 1. 


48-69-111. Chief executive officer. 


The board of directors of the G&T cooperative may, but is not required to, 
appoint a chief executive officer who may have the title of president, and may 
further appoint one (1) or more vice presidents, one (1) or more assistant 
secretaries, and one (1) or more assistant treasurers, and may by resolution 
provide for the creation, appointment and designation of title of other officers 
that it deems to be necessary or advisable to efficiently conduct the business of 
the G&T cooperative. 


History. 
Acts 2009, ch. 475, § 1. 


48-69-112. Membership in cooperative. 


(a) Only distribution cooperatives, governmental electric systems, energy 
acquisition corporations, another G&T cooperative and joint action agencies 
created under the laws of any state shall be eligible to be members of a G&T 
cooperative. Members must meet such other qualifications and criteria for 
membership as may be established in the bylaws of the G&T cooperative. To 
the extent not inconsistent with this chapter, member classifications, qualifi- 
cations, rights and obligations may be established for patron members and for 
nonpatron members as the bylaws shall provide. 

(b) Members that are governmental electric systems shall act through the 
board or supervisory body having responsibility for the members’ electric 
systems or pursuant to ordinances or resolutions adopted by such governing 
boards, which may include ordinances or resolutions that delegate the autho- 
rization to act on behalf of the governmental electric system to one (1) or more 
employees or officials of the system. 

(c) Members shall be subject to any other qualifications, limitations, rights 
and obligations with respect to membership and to other provisions with 
respect to a member’s admission, resignation, withdrawal, suspension, expul- 
sion and termination as the board of directors or the members shall establish 
through the G&T cooperative’s bylaws. 


History. 
Acts 2009, ch. 475, § 1. 
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48-69-113. Accounting of revenues — Distribution of excess revenues 
— Prepayment. 


(a) With respect to the supplying or furnishing of service by a G&T 
cooperative, there shall be an accounting of the revenues for any fiscal year 
that are in excess of the amount necessary to: 

(1) Defray expenses of the G&T cooperative, including the operation and 
maintenance of its facilities during the fiscal year; 

(2) Pay interest and principal obligations of the G&T cooperative coming 
due in the fiscal year; 

(3) Finance, or to provide a reserve to finance, the construction or 
acquisition by the G&T cooperative of additional facilities to the extent 
determined by the board; 

(4) Provide a reasonable reserve for working capital; 

(5) Provide a major maintenance reserve; and 

(6) Provide a reserve for the payment of indebtedness of the G&T 
cooperative maturing more than one (1) year after the date of the incurrence 
of the indebtedness in an amount up to the maximum amount of interest and 
principal payments to be made during any future fiscal year. 

(b) Any funds in excess of revenues as described in subsection (a) shall be 
distributed by the cooperative to patrons in the manner provided for in the 
bylaws, either: 

(1) As patronage refunds prorated in accordance with the patronage of the 
cooperative by the respective patrons paid for during or with respect to the 
fiscal year; 

(2) By way of general reductions of rates or other charges; 

(3) By crediting patrons with having furnished the cooperative capital in 
amounts equal to the amounts of their patronage not refunded pursuant to 
subdivision (b)(1) and not used for general reduction of rates or other 
changes pursuant to subdivision (b)(2), all or any portion of the capital to be 
redeemable and to be retired at such later time as the board in its sole 
discretion determines that such will not impair the cooperative’s financial 
condition and will be in the cooperative’s best interests; or 

(4) By any combination of the methods described in subdivisions (b)(1)-(8). 
(c) Nothing contained in subsection (a) shall be construed to prohibit the 

payment by a cooperative of all or any part of its indebtedness prior to the date 
when the payment becomes due. 


History. 
Acts 2009, ch. 475, § 1. 


48-69-114. Liens — Recordation. 


(a) Any mortgage, deed of trust or other instrument executed by a G&T 
cooperative that, by its terms, creates a lien upon real and personal property, 
then owned or after-acquired, and that is recorded as a mortgage of real 
property in any county in which the property is located or is to be located, shall 
have the same force and effect as if the mortgage, deed of trust or other 
instrument were also recorded or filed in the proper office in the county as a 
mortgage of personal property. 
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(b) Recordation of any such mortgage, deed of trust or other instrument 
shall cause the lien to attach to all after-acquired property of the mortgagor 
described as being mortgaged or pledged immediately upon the acquisition of 
the property by the mortgagor, and the lien shall be superior to all claims of 
creditors of the mortgagor and purchasers of the property and to all other liens, 
except liens of prior record and tax liens, affecting the property. 


History. 
Acts 2009, ch. 475, § 1. 


48-69-115. Dissolution of cooperative. 


(a) A G&T cooperative that has not commenced business may dissolve 
voluntarily by delivering to the secretary of state articles of dissolution, 
executed and acknowledged on behalf of the G&T cooperative by a majority of 
the incorporators, which shall state: 

(1) The name of the G&T cooperative; 

(2) The address of its principal office; 

(3) That the G&T cooperative has not commenced business; 

(4) That the amount, if any, actually paid in on account of membership 
fees, less any part disbursed for necessary expenses, has been returned to 
those entitled to the return and that all easements have been released to the 
grantors; . 

(5) That no debt of the G&T cooperative remains unpaid; and 

(6) That a majority of the incorporators elect that the G&T cooperative be 
dissolved. 

(b) The articles of dissolution shall be submitted to the secretary of state for 
filing as provided in this chapter. 

(c) A G&T cooperative that has commenced business may dissolve volun- 
tarily and wind up its affairs in the following manner: 

(1) The board shall first recommend that the G&T cooperative be dis- 
solved, which recommendation shall be submitted to the members of the 
G&T cooperative at any annual or special meeting, the notice of which shall 
set forth the proposition. The proposed voluntary dissolution shall be 
deemed approved upon the affirmative votes of: 

(A) If dissolution is or will be an incident of the sale, lease-sale or other 
disposition of the assets and properties of the G&T cooperative, as many 
as, but not fewer than, the percentage of the G&T cooperative’s members 
required to authorize the sale, lease-sale or other disposition as provided 
in the G&T cooperative’s bylaws; or 

(B) If dissolution is or will be from any other cause, the number or 
percentage of its members, or of those voting, whichever may be the case, 
as provided in the cooperative’s charter or bylaws; and 
(2) Any assets remaining after the discharge or provision for the dis- 

charge of all of the G&T cooperative’s liabilities and the distribution of any 

patronage capital still outstanding on its books shall be distributed on a pro 
rata basis and without priority to all present and former members of the 
cooperative to the extent practicable, as determined by the board; provided, 
that if the board determines that the amount of the surplus is so small in 
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relation to the administrative cost of distributing it as to be prohibited, the 
surplus may be donated by the board to one (1) or more charitable or 
educational organizations that are exempt from federal income taxation. 


History. 
Acts 2009, ch. 475, § 1. 


48-69-116. Transaction of business by foreign corporations in adjacent 
states. 


(a) Any corporation organized on a nonprofit or a cooperative basis for one 
(1) or more of the purposes outlined in § 48-69-106(a) and operating in a state 
adjacent to this state shall be permitted to transact business in this state 
without complying with any statute of this state pertaining to the qualification 
of foreign corporations for the transaction of business. 

(b) A foreign corporation transacting business in this state, as a prerequisite 
to its transaction of business in this state, shall, by an instrument executed 
and acknowledged in its behalf by its president or vice president and attested 
to by its secretary, designate to the secretary of state its agent to accept service 
of process in its behalf. In the event any such process is served upon the 
secretary of state, the secretary of state shall forward the process by registered 
mail to the corporation at the address specified in the instrument. 

(c) A foreign corporation transacting business in this state may sue and be 
sued in the courts of this state to the same extent that a cooperative under this 
chapter may sue or be sued in such courts. 

(d) A foreign corporation transacting business in this state may secure its 
notes, bonds or other evidences of indebtedness by mortgage, pledge, deed of 
trust or other encumbrance of any or all of its then-owned or after-acquired 
real or personal property, assets or franchise located or to be located in this 
state, and also upon its revenues and income. 


History. 
Acts 2009, ch. 475, § 1. 


Cross-References. 
Certified mail in lieu of registered mail, § 1- 
3-111. 


48-69-117. No exemption from ad valorem property taxes. 


Nothing in this chapter shall be construed to exempt cooperatives and 
foreign corporations transacting business in this state pursuant to this chapter 
from ad valorem property taxes. Assessment schedules for such property that 
is devoted to and used or useful in pursuance of the purposes of the G&T 
cooperative shall be filed with the comptroller of the treasury, and the payment 
of such taxes shall be in lieu of all other taxes of every kind or nature, unless 
it is otherwise specifically provided by law that such other tax or taxes shall be 
applicable to cooperatives formed or foreign corporations transacting business 
pursuant to this chapter. 


History. 
Acts 2009, ch. 475, § 1. 
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48-69-118. Restrictions on services of cooperatives. ~ 


(a) No G&T cooperative shall provide electrical power and energy services to 
retail customers in the Tennessee Valley authority (TVA) area. 

(b) No G&T cooperative shall provide telephony, cable television, video 
programming, internet access or other telecommunications services to retail 
customers in the TVA area; provided, however, that nothing in this section 
shall preclude or prevent a G&T cooperative from owning, leasing, operating 
and maintaining equipment or facilities for its own purposes or for the purpose 
of enabling one (1) or more members to provide or utilize advance metering 
infrastructure, load control, appliance monitoring, power exchange, billing, 
electric services or functions or any other similar or component service now or 
hereafter developed in connection with the provision of electricity to end-use 
customers. 


History. 
Acts 2009, ch. 475, § 1. 


48-69-119. Exemption from control of the Tennessee public utility 
commission. 


G&T cooperatives and foreign corporations transacting business in this state 
pursuant to this chapter shall be deemed to be nonprofit cooperatives and 
nonutilities and exempt in all respects from the jurisdiction and control of the 
Tennessee public utility commission. 


History. 
Acts 2009, ch. 475, § 1; 2017, ch. 94, § 42. 


48-69-120. Chapter 16 of this title not applicable to any note, bond or 
evidence of indebtedness. 


Chapter 16 of this title shall not apply to any note, bond or other evidence of 
indebtedness issued by any G&T cooperative or foreign corporation transact- 
ing business in this state pursuant to this chapter, to the United States or any 
agency or instrumentality of the United States, or to any mortgage or deed of 
trust executed to secure the indebtedness. This chapter shall not apply to the 
issuance of membership certificates by any G&T cooperative or any such 
foreign corporation. 


History. 
Acts 2009, ch. 475, § 1. 


48-69-121. Utility districts created under title 7, chapter 82 exempt 
from chapter. 


Notwithstanding any provision of this chapter to the contrary, it is the 
specific intent of this chapter that all utility districts hereafter created under 
title 7, chapter 82, or any similar provision, shall be specifically exempt from 
this chapter. 


History. 
Acts 2009, ch. 475, § 1. 
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48-69-122. Applicability of certain statutory provisions. 


(a) The following provisions in this title shall not be applicable to G&T 
cooperatives incorporated under or otherwise subject to this chapter: §§ 48- 
56-103 and 48-56-204, chapter 56, part 3 of this title, §§ 48-56-501, 48-57-102 
— 48-57-105, 48-57-108, 48-57-201, 48-57-203 — 48-57-209, 48-57-301, 48-58- 
103 — 48-58-106, 48-58-108, 48-58-109, 48-58-302, 48-60-1038, 48-60-202 — 
48-60-204, 48-60-302, chapter 61 of this title, §§ 48-62-101, 48-62-102, 48-63- 
101, 48-63-102, 48-64-102, and 48-66-108. 

(b) The following provisions contained in this title shall, but only as 
qualified in this subsection (b), be applicable to G&T cooperatives incorporated 
under or otherwise subject to this chapter: 

(1) Section 48-51-201, except as provided in § 48-51-201(13) and (31) and 
in the second sentence of § 48-51-201(15); § 48-51-202, except that § 48- 
51-202(c) shall apply also as notice to directors of board meetings; § 48-51- 
601, except that the words “impractical or” in § 48-51-601(a) shall not be in 
effect; 

(2) Section 48-52-101, except that incorporators under this chapter may 
be one (1) or more distribution cooperatives or one (1) or more governmental — 
electric systems whose principal places of business are located in this state; 

(3) Chapter 55 shall apply to G&T cooperatives: 

(A) Uniess and until changed, the registered offices and addresses of 
cooperatives shall be their principal offices and addresses and their 
registered agents shall be their general or acting managers or authorized 
individuals or entities, by whatever title known, and the agents’ addresses 
shall be that of the registered offices; and 

(B) The G&T cooperatives need not file any statement of their regis- 
tered offices or agents or of the addresses of such offices or agents until 
they otherwise are required to file an amendment of their respective 
charters pursuant to § 48-68-101(b); provided, that if the registered offices 
or agents or their addresses are changed after July 1, 2009, the G&T 
cooperatives shall file a statement with the secretary of state pursuant to 
§ 48-68-102; 

(4) Section 48-58-303, except that a G&T cooperative may make loans to 
guarantee the obligations of a member who is also a member of the G&T 
cooperative in the ordinary course of business for the same purposes on the 
same basis and the same manner and to the same extent as such loans may 
be made to, or obligation may be guaranteed on behalf of, other members of 
the G&T cooperative; and 

(5) Only § 48-60-101(a), and not subsection (b), shall be applicable. 

(c) The nonapplicability and qualified applicability set forth in subsections 
(a) and (b) shall not be exclusive. Chapters 51-68 of this title shall or shall not 
be applicable, wholly or on a qualified basis, to G&T cooperatives incorporated 
subject to this chapter, depending upon whether the provisions are consistent 
with or different from this chapter, as provided for in § 48-51-104. 


History. 
Acts 2009, ch. 475, § 1; 2014, ch. 884, § 3; 
2014, ch. 899, § 93. 
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48-69-123. Liberal construction of chapter. 


(a) This chapter shall be construed liberally. The enumeration of any object, 
purpose, power, manner, method or thing shall not be deemed to exclude like 
or similar objects, purposes, powers, manner, methods or things. The authority 
and powers granted pursuant to this chapter may be exercised in accordance 
with the terms of this chapter, notwithstanding any other requirements, 
restrictions or procedural provisions contained in any general law, private act 
or home rule charter, and notwithstanding any other provisions to the contrary 
contained in any general law, private act or home rule charter. 

(b) Notwithstanding this section or any other provisions in this chapter to 
the contrary, this chapter shall not be construed to affect the powers conferred 
or the limitations imposed upon annexing municipalities and electric coopera- 
tives in § 6-51-112. 


History. 


Acts 2009, ch. 475, § 1. 
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PART 1 
DEVELOPMENT CREDIT CORPORATION ACT 


48-101-101. Short title. 


This part shall be known as the “Development Credit Corporation Act.” 


History. 
Acts 1959, ch. 170, § 1; T.C.A., §§ 48-1701, 
48-3-101. 


Cross-References. 

Applicability of business corporation law, 
title 48, chs. 11-27, to corporations existing on 
January 1, 1988, title 48, ch. 27. 

Application of nonprofit corporation law, title 
48, chs. 51-67, to corporations existing on Janu- 
ary 1, 1988, § 48-68-101. 


Coal cooperative marketing associations, 
title 59, ch. 13. 


Law Reviews. 

Shareholder Oppression in Close Corpora- 
tions: The Unanswered Question on Perspec- 
tive, 53 Vand. L. Rev. 749 (2000). 

The Tennessee Corporation Act and Close 
Corporations for Profit (James S. Covington, 
Jr.), 43 Tenn. L. Rev. 183. 


48-101-102. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “Board of directors” means the board of directors of a corporation 
created under this part; 

(2) “Corporation” means a development credit corporation created under 
this part; 

(3) “Financial institution” means any banking corporation or institution, 
trust company, savings bank, cooperative bank, savings and loan associa- 
tion, insurance company, or related corporation, partnership, foundation, or 
other institution engaged primarily in lending or investing funds; 

(4) “Loan limit” means, for any member, the maximum amount permitted 
to be outstanding at one (1) time on loans made by such member to the 
corporation, as determined under this part; and 

(5) “Member” means any financial institution authorized to do business 
within this state which shall undertake to lend money to a corporation 
created under this part, upon its call, and in accordance with this part. 


History. 
Acts 1959, ch. 170, § 2; T.C.A., §§ 48-1702, 
48-3-102. 


48-101-103. Persons entitled to incorporate — Certificate of incorpo- 
ration. 


Twenty-five (25) or more persons, a majority of whom shall be residents of 
this state, who may desire to form a development credit corporation under this 
part, for the purpose of promoting, developing, and advancing the prosperity 
and economic welfare of the state and, to that end, to exercise the powers and 
privileges hereinafter provided, may be incorporated by making, subscribing, 
acknowledging, and filing, in the manner hereinafter provided, in the office of 
the secretary of state and of the register of the county in which the corporation 
elects to have its principal office, a certificate setting forth: 

(1) The name of the corporation, which shall include the words “Develop- 
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ment Credit Corporation of Tennessee”; : 

(2) The location of the principal office of the corporation; 

(3) The purpose for which the corporation is founded, which shall include 
the following: 

(A) To assist, promote, encourage, and, through the cooperative efforts 
of the institutions and corporations which shall, from time to time, become 
members thereof, develop and advance the business prosperity and 
economic welfare of the state; 

(B) To encourage and assist in the location of new business and industry 
in the state and to rehabilitate existing business and industry; to stimu- 
late and assist in the expansion of all kinds of business activity which will 
tend to promote the business development and maintain the economic 
stability of the state, provide maximum opportunities for employment, 
encourage thrift, and improve the standard of living of the citizens of the 
state; 

(C) To cooperate and act in conjunction with other organizations, public 
or private, the objects of which are the promotion and advancement of 
industrial, commercial, agricultural, and recreational developments in the 
state; and 

(D) To furnish money and credit to approved and deserving applicants 
for the promotion, development, and conduct of all kinds of business 
activity in the state, thereby establishing a source of credit not otherwise 
readily available therefor; 

(4)(A) The total amount of authorized capital stock and the number of 
shares in which it is divided; 

(B) That all stock shall be common with a par value of ten dollars 
($10.00) per share; 

(C) That shares shall be issued only upon receipt by the corporation of 
cash in amount of no less than the par value; 

(D) That the minimum capital stock shall be one hundred thousand 
(100,000) shares; and 

(E) That at least twenty percent (20%) of the capital stock shall be paid 
into the treasury of the corporation before it shall be authorized to 
transact any business other than such as relates to its organization; 
(5)(A) Whether or not the corporation is to have perpetual existence, and 
if not, the time its existence is to cease; __ ' 

(B) That if such corporation fails to subscribe the minimum stock 
within two (2) years from the filing of the certificate, its existence shall 
terminate; and 
(6) Any other provision or provisions, not contrary to law, which the 

incorporators may choose to insert for further regulation of the conduct of 
the corporation, or any provision or provisions creating, dividing, limiting, 
and regulating the powers of the directors, officers, and stockholders. 


History. 
Acts 1959, ch. 170, § 3: T.C.A. §§ 48-1703, 
48-3-103. 
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48-101-104. Completion of corporate entity. 


The forms and procedure for completing the corporate entity shall be as 
provided in §§ 48-11-302, 48-12-103 — 48-12-105 or §§ 48-51-302, 48-52-103 
— 48-52-105, as appropriate. Filing and recording fees shall be as provided in 
§ 48-11-303 or § 48-51-3038, as appropriate. Before the certificate of incorpo- 
ration shall become effective, it must be approved by the commissioner of 
commerce and insurance, and from the date the certificate of incorporation is 
filed in the office of the secretary of state, with such approval, the stock 
subscribers, their successors and assigns, shall become a body corporate. 


History. ch. 528, § 1(17.06); impl. am. Acts 1971, ch. 
Acts 1959, ch..170, § 4; impl. am. Acts 1968, 137, § 2; T.C.A., §§ 48-1704, 48-3-104. 


48-101-105. Powers. 


Subject to the limitations of this part and the certificate of incorporation, 
every corporation incorporated under this part has all the powers, privileges, 
and immunities of private corporations incorporated under the general laws of 
this state and, in addition, has the powers to: 

(1)(A) Borrow money for any of the purposes of the corporation; 

(B) Issue therefor its bonds, debentures, notes, or other evidences of 
indebtedness, whether secured or unsecured; and 

(C) Secure the same by mortgage, pledge, deed of trust, or other lien on 
its property, franchises, rights and privileges of every kind and nature or 
any part thereof or interest therein; 

(2) Lend money to, and to guarantee, endorse, or act as surety on the 
bonds, notes, contracts, or other obligations of, or otherwise assist financially 
any person, firm, corporation, joint stock company, association, or trust, and 
to establish and regulate the terms and conditions with respect to any such 
loans or financial assistance and the charges for interest and service 
connected therewith; provided, that the corporation shall not approve any 
application for a loan unless and until the person, firm, corporation, joint 
stock company, association, or trust applying for the loan shall show that 
such person or entity has applied for the loan through ordinary banking 
channels and that the loan has been refused by at least one (1) bank or other 
financial institution that would be qualified by statute to make such a loan, 
it not being the intention hereof to take from any banking organizations any 
such loans or commitments as may be desired by such organizations 
generally in the ordinary course of their business; 

(3) Purchase, receive, hold, lease, or otherwise acquire, and to sell, convey, 
transfer, mortgage, lease, pledge, or otherwise dispose of, upon such terms 
and conditions as its board of directors may deem advisable, real and 
personal property, together with such rights and privileges as may be 
incidental and appurtenant thereto and the use thereof, including, but not 
restricted to, any real or personal property acquired by such corporation 
from time to time in the satisfaction of debts or enforcement of obligations; 

(4)(A) Acquire the goodwill, business, rights, real and personal property 

and other assets, or any part thereof, or interest therein, of such persons, 

firms, corporations, joint stock companies, and to assume, undertake, 
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guarantee, or pay the obligations, debts, and liabilities of any such person, 

firm, corporation, joint stock company, association, or trust; 

(B) Acquire improved or unimproved real estate for the purpose of 
constructing industrial plants or other business establishments thereon or 
for the purpose of disposing of such real estate to others for the construc- 
tion of industrial plants or other business establishments; and 

(C) Acquire, construct, or reconstruct, alter, repair, maintain, operate, 
sell, convey, transfer, lease, or otherwise dispose of industrial plants or 
business establishments; 

(5) Acquire, subscribe for, own, hold, sell, assign, transfer, mortgage, 
pledge, or otherwise dispose of the stock, shares, bonds, debentures, notes, or 
other securities and evidences of interest in, or indebtedness of, any person, 
firm, corporation, joint stock company, association, or trust, and while the 
owner or holder thereof, to exercise all the rights, powers and privileges of 
ownership, including the right to vote thereon; 

(6) Mortgage, pledge, or otherwise encumber any property, right or thing 
of value, acquired pursuant to the powers contained in subdivision (3), (4) or 
(5) as security for the payment of any part of the purchase price thereof; 

(7) Cooperate with and avail itself of the facilities of the small business 
administration and the Small Business Investment Company Act of 1958 (15 
U.S.C. § 661 et seq.), or any similar federal agencies or programs; 

(8) Cooperate with and avail itself of the facilities of the former Tennessee 
board for economic growth [repealed] and any similar governmental agen- 
cies, and to cooperate with and assist, and otherwise encourage, local 
organizations in the various communities in the state in the promotion, 
assistance and development of the business prosperity and economic welfare 
of such communities or of the state, or of any part thereof; and 

(9) Do all acts and things necessary or convenient to carry out the powers 
expressly granted in this part. 


History. referred to in this section, was repealed by Acts 
Acts 1959, ch. 170, § 5; impl. am. Acts 1972, 2009, ch. 105, §§ 2 and 3, effective April 27, 

ch. 542, § 15; T.C.A., 8§ 48-1705, 48-3-105; 2009. 

impl. am. Acts 1995, ch. 347, § 1. 


Compiler’s Notes. 
The Tennessee board for economic growth, 


48-101-106. First meeting and organization. 


(a) The first meeting of the corporation shall be called by a notice signed by 
three (3) or more of the incorporators, stating the time, place, and purpose of 
the meeting, a copy of which notice shall be mailed, or delivered, to each 
incorporator at least five (5) days before the day appointed for the meeting. The 
first meeting may be held without such notice upon agreement in writing to 
that effect, signed by all the incorporators. There shall be recorded in the 
minutes of the meeting a copy of the notice or ye such unanimous agreement of 
the incorporators. 

(b) At such first meeting, the incorporators shall organize by choice by ballot 
of a temporary clerk, by the adoption of bylaws, by the election by ballot of 
directors, and by action upon such other matters within the powers of the 
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corporation as the incorporators may see fit. The temporary clerk shall be 
sworn and shall make and attest a record of the proceedings. Ten (10) of the 
incorporators shall be a quorum for the transaction of business. 


History. 
Acts 1959, ch. 170, § 14; T.C.A., §§ 48-1706, 
48-3-106. 


48-101-107. Board of directors and officers. 


(a)(1) The business and affairs of the corporation shall be managed and 
conducted by a board of directors, a president and treasurer, and such other 
officers and such agents as the corporation by its bylaws shall authorize. 

(2) The board of directors shall consist of such number, not less than 
fifteen (15) nor more than twenty-one (21), as shall be determined in the first 
instance by the incorporators and thereafter annually by the members and 
the stockholders of the corporation. 

(3) The board of directors may exercise all the powers of the corporation, 
except such as are conferred by law or by the bylaws of the corporation upon 
the stockholders or members, and shall choose and appoint all the agents 
and officers of the corporation and fill all vacancies, except vacancies in the 
office of director which shall be filled as hereinafter provided. 

(4) The board of directors shall be elected as hereinafter provided. The 
board of directors shall be elected in the first instance by the incorporators 
and thereafter at each annual meeting of the corporation, or, if no annual 
meeting shall be held in any year at the time fixed by the bylaws, at a special 
meeting held in lieu of the annual meeting. At each annual meeting, or at 
each special meeting held in lieu of the annual meeting, the members of the 
corporation shall elect two thirds (%3) of the board of directors and the 
stockholders shall elect the remaining directors. 

(5) The directors shall hold office until the next annual meeting of the 
corporation or special meeting held in lieu of the annual meeting after their 
election and until their successors are elected and qualified, unless sooner 
removed in accordance with the bylaws. 

(6) Any vacancy in the office of a director elected by the members shall be 
filled by the directors elected by the members, and any vacancy in the office 
of a director elected by the stockholders shall be filled by the directors elected 
by the stockholders. 

(b) Directors and officers shall not be responsible for losses unless the same 
shall have been occasioned by the willful misconduct of such directors and 
officers. 


History. 
Acts 1959, ch. 170, § 11; T.C.A., §§ 48-1707, 
48-3-107. 


48-101-108. Right to purchase or transfer capital stock or obligations 
of corporation — Membership. 


(a) Notwithstanding any rule of common law or any provision of any general 
or special law or any provision in their respective charters, agreements of 
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association, articles of organization, or trust indentures: ~< 
(1) All domestic corporations organized for the purpose of carrying on 
business within this state, including, without implied limitation, any public 
utility companies and insurance and casualty companies and foreign corpo- 
rations licensed to do business in the state, and all trusts, are hereby 
authorized to acquire, purchase, hold, sell, assign, transfer, mortgage, 
pledge, or otherwise dispose of any bonds, securities, or other evidences of 
indebtedness created by, or the shares of the capital stock of, the corporation, 
and while owners of the stock to exercise all the rights, powers, and 
privileges of ownership, including the right to vote thereon, all without the 
approval of any regulatory authority of the state; 
(2) All financial institutions are hereby authorized to become members of 
the corporation and to make loans to the corporation as provided herein; 
(3) A financial institution which does not become a member of the 
corporation shall not be permitted to acquire any shares of the capital stock 
of the corporation; and 
(4) Each financial institution which becomes a member of the corporation 
is hereby authorized to acquire, purchase, hold, sell, assign, transfer, 
mortgage, pledge, or otherwise dispose of, any bonds, securities, or other 
evidences of indebtedness created by, or the shares of the capital stock of, the 
corporation and, while owners of the stock, to exercise all the rights, powers, 
and privileges of ownership, including the right to vote thereon, all without 
the approval of any regulatory authority of the state; provided, that the 
amount of the capital stock of the corporation which may be acquired by any 
member pursuant to the authority granted herein shall not exceed ten 
percent (10%) of the loan limit of such member. The amount of capital stock 
of the corporation which any member is authorized to acquire pursuant to 
the authority granted herein is in addition to the amount of capital stock in 
corporations which such member may otherwise be authorized to acquire. 
(b) Counties and incorporated cities and towns are hereby authorized to 
purchase capital stock of development credit corporations organized under the 
laws of this state. Surplus funds may be used or the governing body may levy 
a tax for such purpose. No stock shall be purchased or tax levied for this 
purpose except upon an election to be first held for the qualified voters of such 
county, city, or town, and the assent of three fourths (34) of the votes cast at the 
election. An election for this purpose shall be held by the county election 
commission when requested to do so by a resolution of the governing body of 
the county, city, or town and after publication of three (3) notices in a 
newspaper circulating in the county, city, or town, the last publication to be not 
less than twenty (20) days next preceding the day of the election. 


History. Survey (A.E. Ryman, Jr.), 12 Vand. L. Rev. 
Acts 1959, .ch. 170, §.6; 1959, ch. 248, § 1: _. 1957: 
T.C.A., §§ 48-1708, 48-3-108. 


Law Reviews. 
Local Government Law — 1959 Tennessee 
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48-101-109. No preemptive rights respecting unissued stock. 


No stockholder shall be entitled as of right to purchase or subscribe for any 
unissued stock of the corporation, whether now or hereafter authorized, or 
whether of a class not existing or of a class hereafter created, or to purchase or 
subscribe for any bonds, certificates of indebtedness, debentures, or other 
obligations convertible into stock of the corporation. 


History. 
Acts 1959, ch. 170, § 9; T.C.A., §§ 48-1709, 
48-3-109. 


48-101-110. Membership of financial institutions. 


Any financial institution may request membership in the corporation by 
making application to the board of directors on such form and in such manner 
as the board of directors may require, and membership shall become effective 
upon acceptance of such application by the board. 


History. 
Acts 1959, ch..170, § 7; T.C.A., §§ 48-1710, 
48-3-110. 


48-101-111. Duration of membership — Withdrawal. 


Membership in the corporation shall be for the duration of the corporation; 
provided, that upon written notice given to the corporation three (3) years in 
advance, a member may withdraw from membership in the corporation at the 
expiration date of such notice. A member shall not be obligated to make any 
loans to the corporation pursuant to calls made subsequent to the withdrawal 
of the member. 


History. 
Acts 1959, ch. 170, § 7; T.C.A., §§ 48-1711, 
48-3-111. 


48-101-112. Powers of stockholders and members — Voting. 


(a) The stockholders and members of the corporation have the following 
powers of the corporation, to: 

(1) Determine the number of the elected directors as provided in 

§ 48-101-107; 

(2) Make, amend, and repeal bylaws; 

(3) Amend the charter as provided in § 48-101-119; and 

(4) Exercise such other of the powers of the corporation as may be 
conferred on the stockholders and the members by the bylaws. 

(b) As to all matters requiring action by the stockholders and members of 
the corporation, the stockholders and the members shall vote separately 
thereon by classes and, except as otherwise herein provided, such matters 
shall require the affirmative vote of the majority of the votes to which the 
stockholders present or represented at the meeting shall be entitled, and the 
affirmative vote of a majority of the votes to which the members present or 
represented at the meeting shall be entitled. Each stockholder shall have one 
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(1) vote, in person or by proxy, for each share of capital stock held by the 
stockholder and each member shall have one (1) vote, in person or by proxy, 
except that any member having a loan limit of more than one thousand dollars 
($1,000) shall have one (1) additional vote, in person or by proxy, for each 
additional one thousand dollars ($1,000) which such member is authorized to 
have outstanding on loans to the corporation at any one (1) time as determined 
under § 48-101-113. 


History. 
Acts 1959, ch. 170, § 8; T-C.A., 8§ 48-1712, 
48-3-112. 


48-101-113. Loans to the corporation. 


Each member of the corporation shall make loans to the corporation as and 
when called upon by it to do so on such terms and other conditions as shall be 
approved from time to time by the board of directors, subject to the following 
conditions: 

(1) All loan limits shall be established at the thousand-dollar ($1,000) 
amount nearest to the amount computed in accordance with this section; 

(2) No loan to the corporation shall be made if immediately thereafter the 
total amount of the obligations of the corporation would exceed ten (10) times 
the amount then paid in on the outstanding capital stock of the corporation; 

(3) The total amount outstanding on loans to the corporation made by any 
member at any one time, when added to the amount of the investment in the 
capital stock of the corporation then held by such member, shall not exceed: 

(A) Twenty percent (20%) of the total amount then outstanding on loans 
to the corporation by all members, including in the total amount outstand- 
ing, amounts validly called for loan but not yet loaned; 

(B) The following limit, to be determined as of the time such member 
becomes a member on the basis of the audited balance sheet of such 
member at the close of its fiscal year immediately preceding its application 
for membership: 

(i) Two percent (2%) of the capital and surplus of commercial banks 
and trust companies; 

(ii) One percent (1%) of the total outstanding loans made by a savings 
and loan association; provided, that any credit corporation created 
pursuant to this part may in its certificate of incorporation, or by 
appropriate amendment thereto, provide that the loan limit of a savings 
and loan association member shall be only one half of one percent (0.5%) 
of the total outstanding loans made by such savings and loan association 
member; 

(iii) One percent (1%) of the capital and unassigned surplus of stock 
insurance companies, except fire insurance companies; 

(iv) One percent (1%) of the unassigned surplus of mutual insurance 
companies, except fire insurance companies; 

(v) One tenth of one percent (0.1%) of the assets of fire insurance 
companies; and 

(vi) Such limits as may be approved by the board of directors of the 
corporation for other financial institutions; 
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(4) Subject to subdivision (3)(A), each call made by the corporation shall 
be prorated among the members of the corporation in substantially the same 
proportion that the adjusted loan limit of each member bears to the 
aggregate of the adjusted loan limits of all members. The adjusted loan limit 
of a member shall be the amount of such member’s loan limit, reduced by the 
balance of outstanding loans made by such member to the corporation and 
the investment in capital stock of the corporation held by such member at 
the time of such call; and 

(5) All loans to the corporation by members shall be evidenced by bonds, 
debentures, notes, or other evidences of indebtedness of the corporation, 
which shall be freely transferable at all times, and which shall bear interest 
at a rate of not less than one quarter of one percent (0.25%) in excess of the 
rate of interest determined by the board of directors to be the prime rate 
prevailing at the date of issuance thereof on unsecured commercial loans. 


History. 
Acts 1959, ch. 170, § 7; impl. am. Acts 1978, 
ch. 708, § 5.25; T.C.A., §§ 48-1713, 48-3-113. 


48-101-114. Obligations of corporation are legal investments for mem- 
bers. 


Notwithstanding any other law, general or special, the notes or other 
interest-bearing obligations of such corporation, issued in accordance with and 
by virtue of this part and the bylaws of such corporation, shall be legal 
investments for the banking, insurance, and surety organizations which 
become members of such corporation, up to but in no event exceeding the loan 
limits established herein. 


History. 
Acts 1959, ch. 170, § 7; T.C.A., §§ 48-1714, 
48-3-114. 


48-101-115. Limit on total obligations. 


At no time shall the total obligations of such corporation exceed ten (10) 
times the amount of its paid-in capital and surplus, not including therein the 
earned surplus. 


History. 
Acts 1959, ch. 170, § 16; T.C.A., §§ 48-1715, 
48-3-115. 


48-101-116. Earned surplus. 


The corporation shall set apart as an earned surplus all of its net earnings 
in each and every year until such earned surplus shall equal the total of the 
paid-in capital and paid-in surplus then outstanding. The earned surplus shall 
be held in a depository, invested in United States government bonds, or as 
provided in such corporation’s bylaws, and shall be kept and used to meet 
losses and contingencies of such corporation and, whenever the amount of 
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earned surplus shall become impaired, it shall be built up again to the required 
amount in the manner provided for its original accumulation. 


History. 
Acts 1959, ch. 170, § 15; T.C.A., §§ 48-1716, 
48-3-116. 


48-101-117. Deposit of funds. 


(a) The corporation shall not deposit any of its funds in any banking 
institution, unless such institution has been designated as a depository by a 
vote of a majority of the directors present at an authorized meeting of the board 
of directors, exclusive of any director who is an officer or director of the 
depository so designated. 

(b) The corporation shall not receive money on deposit. 


History. 
Acts 1959, ch. 170, § 12; T.C.A., §§ 48-1717, 
48-3-117. 


48-101-118. Supervision over corporation — Reports. 


The corporation shall be subject to the supervision of and be examined by the 
commissioner of commerce and insurance and shall make such report of its 
condition and furnish such other information from time to time as the 
commissioner shall require. 


History. 
Acts 1959, ch. 170, § 13; impl. am. Acts 1971, 
ch. 187, § 2; T.C.A., §§ 48-1718, 48-3-118. 


48-101-119. Amendment of charter. 


The charter may be amended by the votes of the stockholders and members 
of the corporation, voting separately by classes, and such amendments shall 
require approval by the affirmative vote of two thirds (24) of the votes to which 
the stockholders shall be entitled and two thirds (24) of the votes to which the 
members shall be entitled; provided, that no amendment of the charter which 
is inconsistent with the general purposes expressed herein or which authorizes 
any additional class of capital stock to be issued or which increases the 
obligation of a member to make loans to the corporation, or makes any change 
in the principal amount, interest rate, maturity date, or in the security or 
credit position, of any outstanding loan of a member to the corporation, or 
affects a member’s right to withdraw from membership of the corporation as 
provided in § 48-101-111, or affects a member’s voting rights as provided in 
§ 48-101-112, shall be made without the consent of each member affected by 
such amendment. Amendment of the charter shall be completed in the same 
manner as provided for the corporate entity in § 48-101-104. 


History. 
Acts 1959, ch. 170, § 10; T.C.A., §§ 48-1719, 
48-3-119. 
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48-101-120. State credit not pledged. 


Under no circumstances is the credit of the state pledged herein. 


History. 
Acts 1959, ch. 170, § 17; T.C.A., §§ 48-1720, 
48-3-120. 


PART 2 
MASSACHUSETTS TRUST ACT OF 1961 


48-101-201. Short title. 
This part may be known and cited as the “Massachusetts Trust Act of 1961.” 


History. Attorney General Opinions. 
Acts 1961, ch. 247, § 1; T.C.A., §§ 48-1801, Application of Tenn. Const, art. II, § 9, toa 
48-3-201. local government investing in a mutual fund 


Law Reviews organized as a business trust that invests in 
The Mawba Miisotts Peete olen.) Rav doen authorized under Tennessee law, OAG 
471. co" 07-125, 2007 Tenn. AG LEXIS 125 (8/17/07). 


48-101-202. Definition — Levy of tax authorized. 


(a) A Massachusetts trust is an unincorporated business association created 
at common law by an instrument under which property is held and managed 
by trustees for the benefit and profit of such persons as may be or may become 
the holders of transferable certificates evidencing beneficial interests in the 
trust estate, the holders of which certificates are entitled to the same 
limitation of personal liability extended to stockholders of private corpora- 
tions. 

(b) Nothing contained in this chapter shall be construed or held to authorize 
the levy of any tax on earnings or distributions from an investment fund 
organized as a unit investment trust taxable as a grantor trust under 26 U.S.C. 
§8§ 671-677 (whether or not such trust would otherwise constitute a business 
trust); provided, that not less than seventy-five percent (75%) of the value of 
the investments of such investment fund shall be in any combination of bonds 
of the United States, state of Tennessee, or any county or any municipality or 
political subdivision of the state, including any agency, board, authority, or 
commission of the state or its subdivisions. 


History. 
Acts 1961, ch. 247, § 2; T.C.A., § 48-1802; 
Acts 1989, ch. 524, § 5; T.C.A., § 48-3-202. 


48-101-203. Recognized form of association. 


A Massachusetts trust is permitted as a recognized form of association for 
the conduct of business within the state of Tennessee. 


History. 
Acts 1961, ch. 247, § 3; T.C.A., §§ 48-1803, 
48-3-203. 
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48-101-204. Filing of trust instrument. : 


Any Massachusetts trust desiring to do business in this state shall file with 
the secretary of state a verified copy of the trust instrument creating such trust 
and any amendment thereto, the assumed business name, if any, and the 
names and addresses of its trustees; it shall also file true copies of the foregoing 
with the county register in the county in which it has its principal place of 
business in this state, and also in any county in which it owns any real 
property. 


History. 
Acts 1961, ch. 247, § 4; T.C.A., §§ 48-1804, 
48-3-204. 


48-101-205. Binding effect of trust instrument. 


Any person dealing with such Massachusetts trust shall be bound by the 
terms and conditions of the trust instrument and any amendments thereto so 
filed. 


History. 
Acts 1961, ch. 247, § 4; T.C.A., §§ 48-1804, 
48-3-205. 


48-101-206. Taxation and fees. 


Any Massachusetts trust created under this part or entering this state 
pursuant thereto shall pay such taxes and fees as are imposed by the laws, 
ordinances, and resolutions of the state of Tennessee, and any counties and 
municipalities thereof, on domestic and foreign corporations, respectively, on 
an identical basis therewith. In computing such taxes and fees, the shares of 
beneficial interest of such a trust shall have the character for tax purposes of 
shares of stock in private corporations. 


History. 
Acts 1961, ch. 247, § 4; T.C.A., §§ 48-1804, 
48-3-206. 


48-101-207. Corporation laws applicable. 


Any Massachusetts trust shall be subject to such applicable provisions of 
law, now or hereafter enacted, with respect to domestic and foreign corpora- 
tions, respectively, as relate to the issuance of securities, filing of required 
statements or reports, service of process, general grants of power to act, right 
to sue and be sued, limitation of individual liability of shareholders, rights to 
acquire, mortgage, sell, lease, operate and otherwise to deal in real and 
personal property, and other applicable rights and duties existing under the 
common law and statutes of this state in a manner similar to those applicable 
to domestic and foreign corporations. 
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History. Cross-References. 
Acts 1961, ch. 247, § 4; T.C.A., §§ 48-1804, Business corporations, title 48, chs. 11-27. 
48-3-207. 


PART 3 


HEALTH, EDUCATIONAL AND HOUSING FACILITY 
CORPORATIONS 


48-101-301. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “Bonds” means bonds, notes, interim certificates, or other obligations 
of a corporation issued pursuant to this part; 

(2) “Clinic,” except in the context of a hospital-based facility, means a not 
for profit, out-patient, nonhospital facility providing: 

(A) Primary health care; 

(B) Dental care; 

(C) Eye care; 

(D) Child delivery or birthing facilities; or 
(E) Any other out-patient healthcare service; 

(3) “Contracting party” or “other contracting party” means any party toa 
sale contract or loan agreement except the corporation; 

(4) “Corporation” means any corporation organized pursuant to this part; 

(5) “Educational institutions for individuals with physical and/or intellec- 
tual disability” means any institution organized for-profit or not for profit 
authorized by law to provide a program for educating and training individu- 
als with physical and/or intellectual disability; 

(6) “Enterprise” means the health, educational or housing operations to 
be carried on with the facilities of a project; 

(7) “Governing body” means the legislative body of a county or the board 
or other body in which the general legislative powers of a city or town are 
vested; 

(8) “Hospital institution” means any city, county, metropolitan govern- 
ment, or other local governmental entity, or any institution organized 
for-profit or not for profit authorized by law to provide congregate elderly 
facilities or extended care, hospital, or nursing home facilities in this state, 
or any finance subsidiary of such hospital institution; 

(9) “Housing” means any multi-family housing facilities to be occupied by 
persons of low and/or moderate income, and/or elderly, and/or handicapped 
persons as may be determined by the board of directors, which determina- 
tion shall be conclusive; 

(10) “Institution for higher education” means any institution organized 
for-profit or not for profit authorized by law to provide a program of 
education at the primary level, secondary level or beyond the secondary level 
in this state; 

(11) “Lease” includes a lease containing an option to purchase the project 
for a nominal sum upon payment in full, or provision therefor, of all bonds 
issued in connection with the project and all interest thereon and all other 
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expenses in connection with the project, and a lease containing an option to 
purchase the project at any time, as provided therein, upon payment of the 
purchase price which shall be sufficient to pay all bonds issued in connection 
with the project and all interest thereon and all other expenses incurred in 
connection with the project, but which payment may be made in the form of 
one (1) or more notes, debentures, bonds, or other secured or unsecured debt 
obligations of the lessee providing for timely payments, including, but not 
limited to, interest thereon sufficient for such purposes and delivered to the 
corporation or to the trustee under the indenture pursuant to which the 
bonds were issued; 

(12) “Loan agreement” means an agreement providing for a corporation to 
loan the proceeds derived from the issuance of bonds pursuant to this part to 
one (1) or more contracting parties to be used to pay the cost of one (1) or 
more projects and providing for the repayment of such loan by the other 
contracting party or parties, and which may provide for such loans to be 
secured or evidenced by one (1) or more notes, debentures, bonds or other 
secured or unsecured debt obligations of the contracting party or parties, 
delivered to the corporation or to the trustee under the indenture pursuant 
to which the bonds were issued; 

(13) “Multi-family housing facilities” or “Multi-family residential units” 
for a project in the case of a housing facility may include or consist of single 
family structures, on contiguous or non contiguous sites for such a project 
located in counties having a population in excess of eight hundred thousand 
(800,000), according to the 1990 federal census or any subsequent federal 
census; 

(14) “Municipality” means any county or incorporated city or town in this 
state with respect to which a corporation may be organized; 

(15)(A) “Project,” in the case of an institution for higher education, means 
a structure, facility, machinery, equipment or other property suitable for 
use by an institution for higher education in connection with its operations 
or proposed operations, including, but not limited to, a site therefor, an 
academic facility, administrative facility, agricultural facility, assembly 
hall, athletic facility, auditorium, campus, communication facility, com- 
puter facility, continuing education facility, classroom, dining hall, dormi- 
tory, exhibition hall, firefighting facility, fire prevention facility, food 
service and preparation facility, gymnasium, health care facility, hospital, 
housing, laboratory, laundry, maintenance facility, medical facility, mu- 
seum, offices, parking area, physical education facility, recreational facil- 
ity, research facility, storage facility, student union, study facility, theatre, 
utility or any combination of the foregoing; 

(B) “Project,” in the case of a private institution for higher education, 
also means, if such institution is organized not for profit, costs and 
expenses incurred by such institution in connection with the operation 
thereof, including, but not necessarily limited to, maintenance costs, 
heating and lighting expenditures, repair and replacement expenses, 
faculty salaries and administrative costs and expenses; provided, that any 
agreements entered into between the corporation and the institution as 
security for the payment of principal and interest on bonds issued to 
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finance such a project must require that a borrowing institution shall 
repay all amounts received by it for such projects within two (2) years from 
the date such funds are received by it; provided, that the foregoing 
two-year limitation shall not apply in the case of bonds issued for the 
purpose of refinancing, or reimbursing, costs and expenses incurred by a 
private institution for higher education in connection with the operation 
by it of hospital and related facilities for the training of students enrolled 
in its medical education program; and provided further, that bonds for 
such refinancing or reimbursement purpose are not to be issued after July 
1, 1994, but bonds, if any, issued for such purpose before such date shall, 
if issued in compliance with the other provisions hereof, be and remain 
valid, from and after such issuance termination date and shall not in any 
manner be limited or affected by such termination of issuance authority; 
provided, that the foregoing two-year limitation shall not apply in the case 
of bonds issued for the purpose of refinancing, or reimbursing, costs and 
expenses incurred by a private institution for higher education in connec- 
tion with the operation by it of hospital and related facilities for the 
training of students enrolled in its medical education program; and 
provided further, that bonds for such refinancing or’ reimbursement 
purpose shall not be issued after July 1, 1995, but bonds, if any, issued for 
each purpose before such date shall, if issued in compliance with the other 
provisions hereof, be and remain valid, from and after such issuance 
termination date and shall not in any manner be limited or affected by 
such termination of issuance authority; 

(C) “Project” shall also include loans to a nonprofit corporation by any 
corporation receiving from the Tennessee state school bond authority 
pursuant to § 49-3-1210 allocation for the issuance of Qualified Zone 
Academy Bonds within the meaning of § 1397E of the Internal Revenue 
Code of 1986 (26 U.S.C. § 1397E) [repealed], when the proceeds of which 
are granted to or spent on behalf of one or more public institutions for 
higher education to pay costs of developing course materials for education 
and to train teachers and other school personnel. Such nonprofit corpora- 
tion shall be deemed an institution for higher education for purposes of 
this part; 

(D) “Project,” in the case of a hospital institution, means a structure, 
facility, machinery, equipment or other property suitable for use by a 
hospital institution in connection with its operations or proposed opera- 
tions, including, without limitation, a site therefor, a communication 
facility, clinic, computer facility, congregate elderly facilities, dining hall, 
elderly housing, extended care facilities, firefighting facility, fire preven- 
tion facility, food service and preparation facility, health care facility, 
hospital, interns’ residence, laboratory, laundry, maintenance facility, 
nurses’ residence, nursing home, nonprofit home for the aged, nursing 
school, offices, parking area, pharmacy, recreational facility, research 
facility, storage facility, utility, x-ray facility, or any combination of the 
foregoing; and, also, funds to be used by any hospital institution organized 
not for profit in connection with the operation thereof, including, but not 
limited to, maintenance and supply costs, heating, lighting and other 


48-101-301 MISCELLANEOUS CORPORATION PROVISIONS 450 


utility expenditures, repair and replacement expenses, employee compen- 
sation and administrative costs and expenses; furthermore, in the case of 
a hospital institution, “project” means the purchase of the accounts 
receivable of any hospital institution; 

(E) “Project,” in the case of an educational facility for individuals with 
physical and/or intellectual disability, means a structure, facility, machin- 
ery, equipment or other property suitable for use by an educational facility 
for individuals with physical and/or intellectual disability in connection 
with its operation or proposed operations, including, without limitation, a 
site therefor, an academic facility, administrative facility, assembly halls, 
athletic facility, auditorium, campus, communications facility, continuing 
education facility, classrooms, dining halls, dormitory, exhibition halls, 
firefighting and fire prevention facility, food service and preparation 
facility, gymnasium, health care facility, hospital, housing, laboratory, 
laundry, maintenance facility, medical facilities, museum, offices, parking 
area, physical education facility, recreation facility, research facilities, 
storage, student union, study facility, theatre, utility, residence halls, or 
any combination of the foregoing; 

(F) “Project” also means a structure, facility, machinery, equipment or 
other property suitable for use by a not for profit blood bank or blood 
center in connection with its operations or proposed operations; 

(G) “Project,” in the case of a housing facility, means a structure, 
facility, machinery, equipment or other property suitable for use by a 
housing facility in connection with its operation or proposed operations, 
including, but not limited to, a site therefor, multi-family residential units, 
administrative facility, assembly halls, athletic facility, communications 
facility, dining and food service and preparation facility, gymnasium, 
health care facility, laundry, maintenance facility, parking area, recreation 
facility, storage, theatre, utility, or any combination of the foregoing; 

(H) “Project,” in the case of a housing facility, also means single family 
residential units for purchase where such units are financed by a for- 
profit, not-for-profit or governmental entity or any combination of such 
entities where payments to affected tax jurisdictions are made in lieu of 
property taxes in amounts equal to the property taxes which would be due 
if the property were fully taxable, and the bonds or notes for such 
financing shall: 

(i) Be purchased, guaranteed, or otherwise supported by a govern- 
ment sponsored mortgage entity participating in the residential mort- 
gages market that are formed under a federal charter, whether owned 
by the federal government or by stockholders; and 

(ii) Not be exempt from taxation under the Internal Revenue Code of 
1986 (26 U.S.C.); and 
(I) “Project,” in the case of a clinic, means a structure, facility, machin- 

ery, equipment or other property suitable for use by a clinic, including, 
without limitation, supporting facilities, including a site therefor, a 
computer facility, a laboratory, a maintenance facility, administrative 
offices, parking facilities, x-ray facilities, facilities for specialized diagnos- 
tic or out-patient treatment or any combination of the foregoing; and, 
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funds to be used by any such clinic in connection with the operation 
thereof, including, but not limited to, maintenance and supply costs, 
heating, lighting and other utility expenditures, repair and replacement 
expenses, employee compensation and administrative costs and expenses; 
furthermore, in the case of a clinic, “project” means the purchase of the 
accounts receivable of any aforedescribed institution; 
(16) “Revenues” of a project, or derived from a project, include payments 
under a lease or sale contract and repayments under a loan agreement, or 
under notes, debentures, bonds and other secured or unsecured debt 
obligations of a lessee or contracting party delivered as herein provided; and 
(17) “Sale contract” means a contract providing for the sale of one (1) or 
more projects to one (1) or more contracting parties and includes a contract 
providing for payment of the purchase price in one (1) or more installments. 
If the sale contract permits title to the project to pass to the other contracting 
party or parties prior to payment in full of the entire purchase price, it shall 
also provide for the other contracting party or parties to deliver to the 
corporation or to the trustee under the indenture pursuant to which the 
bonds were issued one (1) or more notes, debentures, bonds or other secured 
or unsecured debt obligations of such contracting party or parties providing 
for timely payments, including, without limitation, interest thereon for the 
balance of the purchase price at or prior to the passage of such title. 


History. 

Acts 1969, ch. 333, § 1; 1971, ch. 413, §§ 1-4; 
1975, ch. 16, § 1; 1975, ch. 29, §§ 1, 2; 1975, ch. 
262, § 1; 1976, ch. 514, § 1; impl. am. Acts 
1978, ch. 934, §§ 7, 36; 1982, ch. 629, § 1; 1982, 
ch. 947, § 2; 1983, ch. 76, § 1; 1983, ch. 187, 
§ 1; T.C.A., § 48-1901; Acts 1985, ch. 243, § 1; 
1985, ch. 307, § 1; 1988, ch. 1014, §§ 1, 2; 1990, 
ch. 1086, §§ 1, 2; 1993, ch. 427, § 1; 1994, ch. 


Compiler’s Notes. 

For tables of U.S. decennial populations of 
Tennessee counties, see Volume 13 and its 
supplement. 

26 U.S.C. § 1397E, referred to in the defini- 
tion of “project,” was repealed by Act Dec. 22, 
2017, P.L. 115-97. 


Textbooks. 


912, § 1; T.C.A., § 48-3-301; Acts 1999, ch. 41, 
§ 1; 2000, ch. 979, § 1; 2000, ch. 986, §§ 1-3; 
2001, ch. 373, § 1; 2010, ch. 977, §§ 1, 2; 2011, 
ch. 158, § 21. 


Tennessee Jurisprudence, 19 Tenn. Juris., 
Municipal, State, and County Aid, § 2. 


48-101-302. Purpose of part — Liberal construction. 


(a) It is hereby determined and declared that for the benefit of the people of 
the state of Tennessee, the increase of their commerce, welfare and prosperity 
and the improvement and maintenance of their health and living conditions, it 
is essential that the people of this state have access to adequate medical care 
and hospital facilities, that the elderly residents of the state be assisted, and 
that the youth of this state be given the fullest opportunity to learn and to 
develop their intellectual and mental capacities; that it is essential that 
hospital institutions and institutions for higher education within the state be 
provided with appropriate additional means to assist in the development and 
maintenance of the public health, especially for the elderly, and to assist such 
youth in achieving a higher level of learning and the development of their 
intellectual and mental capacities; that it is the purpose of this part to provide 
a measure of assistance and an alternative method to enable hospital institu- 
tions and institutions for higher education in the state of Tennessee to provide 
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the facilities which are sorely needed to accomplish the purposes of this part, 
all to the public benefit and good, as more fully provided herein; and it is the 
intent of the general assembly by the passage of this part to authorize the 
incorporation in the several municipalities in this state of public corporations 
to finance, acquire, own, lease and/or dispose of properties to the end that such 
corporations may be able to promote the health and higher education of the 
people of this state, and to vest such corporations with all powers that may be 
necessary to enable them to accomplish such purposes. It is not intended 
hereby that any such corporation shall itself be authorized to operate any such 
enterprise. This part shall be liberally construed in conformity with such 
intention. 

(b) In conjunction with the above purposes of this part, it is further 
determined and declared that it is for the benefit of the people of the state of 
Tennessee, the increase of their commerce, welfare and prosperity and the 
improvement and maintenance of their health and living conditions, that 
provision be made for additional facilities for educational training and related 
facilities for individuals with physical and/or intellectual disability; that 
provision should be made for appropriate educational means to assist in the 
development and maintenance of the physical and mental health of the 
affected individuals and the development of their mental and intellectual 
capacities to the extent that they may be actively involved and participate in 
the normal day-to-day functions of the citizens of the state of Tennessee, and 
that it is the intent of the general assembly by the passage of this part to 
facilitate the foregoing purposes stated herein and above. 

(c) In conjunction with the above purposes of this part, it is further 
determined and declared that it is for the benefit of the people of the state of 
Tennessee, the increase of their commerce, welfare and prosperity and the 
improvement and maintenance of their health and living conditions, that 
provision be made for additional safe and sanitary multi-family housing 
facilities to be used by persons of low and/or moderate income; that provisions 
should be made for appropriate safe and sanitary housing of the affected 
individuals and the improvement of their living standards to the extent that 
they may be actively involved and participate in the normal day-to-day 
functions of the citizens of the state of Tennessee, and that it is the intent of the 
general assembly by the passage of this part to facilitate the foregoing 
purposes stated herein to the fullest extent allowed the several states of the 
union pursuant to the laws and regulations of the United States. 


History. 1976, ch. 514, § 2; 1982, ch. 947, § 3; T.C.A., 
Acts 1969, ch. 333, § 2; 1975, ch. 29, § 3; §§ 48-1902, 48-3-302; Acts 2011, ch. 158, § 22. 


48-101-303. Application for incorporation. 


(a) Whenever any number of natural persons, not less than three (3), each 
of whom shall be a duly qualified elector of and taxpayer in the municipality, 
shall file with the governing body thereof an application in writing seeking 
permission to apply for the incorporation of a health, educational and housing 
facility corporation of such municipality, the governing body shall proceed to 
consider such application. 
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(b) If the governing body shall, by appropriate resolution duly adopted, find 
and determine that it is wise, expedient, necessary or advisable that the 
corporation be formed and shall authorize the persons making such applica- 
tion to proceed to form such corporation and shall approve the form of 
certificate of incorporation proposed to be used in organizing the corporation, 
then the persons making such application shall execute, acknowledge and file 
a certificate of incorporation for the corporation as hereinafter provided. 

(c) No corporation may be formed unless such application shall have first 
been filed with the governing body of the municipality and the governing body 
shall have adopted a resolution as provided in this section. 


History. Law Reviews. 
Acts 1969, ch. 338, § 3; 1982, ch. 947, § 4; Two Methods of Financing Health Care Fa- 
T.C.A., §§ 48-1903, 48-3-303. cilities, 4 Mem. St. U.L. Rev. 118. 


48-101-304. Certificate of incorporation. 


(a) The certificate of incorporation shall set forth: 

(1) The names and residences of the applicants, together with a recital 
that each of them is an elector of and taxpayer in the municipality; 

(2) The name of the corporation which shall be The Health, Educational 
and Housing Facility Board of the of (the blanks to be 
filled in with the name of the municipality), if such name shall be available 
for use by the corporation and if not available then the incorporators shall 
designate some other similar name that is available; 

(3) Arecital that permission to organize the corporation has been granted 
by resolution duly adopted by the governing body of the municipality and the 
date of the adoption of such resolution; 

(4) The location of the principal office of the corporation (which shall be in 
the municipality); 

(5) The purposes for which the corporation is proposed to be organized; 

(6) The number of directors of the corporation; 

(7) The period, if any, for the duration of the corporation; and 

(8) Any other matter which the applicants may choose to insert therein 
which shall not be inconsistent with this part or with the laws of the state of 
Tennessee. 

(b) The certificate of incorporation shall be subscribed and acknowledged by 
each of the applicants before an officer authorized by the laws of Tennessee to 
take acknowledgments to deeds. 


History. 
Acts 1969, ch. 333, § 4; 1982, ch. 947, § 5; 
T.C.A., §§ 48-1904, 48-3-304. 


48-101-305. Filing of certificate of incorporation. 


When executed and acknowledged in conformity with § 48-101-304, the 
certificate of incorporation shall be filed with the secretary of state. The 
secretary of state shall thereupon examine the certificate of incorporation and, 
if the secretary of state finds that the recitals contained therein are correct, 
that the requirements of § 48-101-304 have been complied with, and that the 
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name is not identical with or so nearly similar to that of another corporation 
already in existence in this state as to lead to confusion and uncertainty, the 
secretary of state shall approve the certificate of incorporation and record it in 
an appropriate book or record in the secretary of state’s office. When such 
certificate has been so made, filed and approved, the applicants shall consti- 
tute a public corporation under the name set out in the certificate of 
incorporation. 


History. 
Acts 1969, ch. 333, § 5; T.C.A., §§ 48-1905, 
48-3-305. 


48-101-306. Amendment of certificate of incorporation. 


(a) The certificate of incorporation may at any time and from time to time be 
amended so as to make any changes therein and add any provisions thereto 
which might have been included in the certificate of incorporation in the first 
instance. Any such amendment shall be effected in the following manner: 

(1) The members of the board of directors of the corporation shall file with 
the governing body of the municipality an application in writing seeking 
permission to amend the certificate of incorporation, specifying in such 
application the amendment proposed to be made; 

(2) Such governing body shall consider such application and, if it shall by 
appropriate resolution duly find and determine that it is wise, expedient, 
necessary or advisable that the proposed amendment be made and shall 
authorize the same to be made, and shall approve the form of the proposed 
amendment, then the persons making such application shall execute an 
instrument embodying the amendment specified in such application, and 
shall file the same with the secretary of state; 

(3) The proposed amendment shall be subscribed and acknowledged by 
each member of the board of directors before an officer authorized by the 
laws of Tennessee to take acknowledgments to deeds; 

(4) The secretary of state shall thereupon examine the proposed amend- 
ment and, if the secretary of state finds that the requirements of this section 
have been complied with and the proposed amendment is within the scope of 
what might be included in an original certificate of incorporation, the 
secretary of state shall approve the amendment and record it in an 
appropriate book in the secretary of state’s office; 

(5) When such amendment has been so made, filed and approved, it shall 
thereupon become effective and the certificate of incorporation shall there- 
upon be amended to the extent provided in the amendment. 

(b) No certificate of incorporation shall be amended except in the manner 
provided in this section. 


History. 
Acts 1969, ch. 333, § 6; T.C.A., 8§ 48-1906, 
48-3-306. 


48-101-307. Board of directors. 


(a) The corporation shall have a board of directors in which all powers of the 
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corporation shall be vested and which shall consist of any number of directors, 
not less than seven (7), all of whom shall be duly qualified electors of and 
taxpayers in the municipality. 

(b) The directors shall serve as such without compensation except that they 
shall be reimbursed for their actual expenses incurred in and about the 
performance of their duties hereunder. 

(c) No director shall be an officer or employee of the municipality. 

(d) The directors shall be elected by the governing body of the municipality, 
and they shall be so elected that they shall hold office for staggered terms. At 
the time of the election of the first board of directors, the governing body of the 
municipality shall divide the directors into three (3) groups containing as near 
equal whole numbers as may be possible. The first term of the directors 
included in the first group shall be two (2) years, the first term of the directors 
included in the second group shall be four (4) years, the first term of the 
directors included in the third group shall be six (6) years, and thereafter the 
terms of all directors shall be six (6) years; provided, that if at the expiration 
of any term of office of any director a successor thereto shall not have been 
elected, then the director whose term of office shall have expired shall continue 
to hold office until a successor shall be so elected. 

(e) The directors shall meet and organize as a board and shall elect one (1) 
of its members as chair, one (1) as vice chair, one (1) as treasurer and one (1) 
as secretary and such officers shall annually be elected thereafter in like 
manner. 

(f) The duties of secretary and treasurer may be performed by the same 
director. 

(g) Any action taken by the directors under this part may be authorized by 
resolution at any regular or special meeting, and such resolution shall take 
effect immediately and need not be published or posted. 

(h) Any meeting held by the board of directors for any purpose whatsoever 
shall be open to the public. 


History. Law Reviews. 

Acts 1969, ch. 333, §§ 7, 8; 1975, ch. 29, § 4; Two Methods of Financing Health Care Fa- 
1976, ch. 514, § 3; T.C.A., §§ 48-1907, 48-1908, cilities, 4 Mem. St. U.L. Rev. 118. 
48-3-307. 


48-101-308. Powers of corporations. 


(a) The corporation has the following powers, together with all powers 
incidental thereto or necessary for the performance of those hereinafter stated, 
to: 

(1) Have succession by its corporate name for the period specified in the 
certificate of incorporation, unless sooner dissolved as hereinafter provided; 

(2) Sue and be sued and prosecute and defend, at law or in equity, in any 
court having jurisdiction of the subject matter and of the parties; 

(3) Have and use a corporate seal and alter the same at pleasure; 

(4) Acquire, whether by purchase, construction, exchange, gift, lease, or 
otherwise, and improve, maintain, extend, equip and furnish one (1) or more 
projects, which projects may be either within or without the corporate limits 
of the municipality with respect to which the corporation was organized, 
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including all real and personal properties which the board of directors of the 
corporation may deem necessary in connection therewith and regardless of 
whether or not any such projects shall then be in existence; 

(5) Finance or undertake one (1) or more projects, which may be located in 
one (1) or more municipalities in this state or outside this state, for one (1) 
or more institutions described in § 48-101-301. However: 

(A) No project located in this state, but outside the corporate limits of 
the municipality with respect to which the corporation was organized, may 
be financed or undertaken except after the approval of the financing or 
undertaking thereof by appropriate resolution duly adopted by either: 

(i) A corporation organized pursuant to this part by any municipality 
within the corporate limits of which the project is located; or 

(ii) The governing body of any municipality within the corporate 
limits of which the project is located; and 

(B) No project located outside this state may be financed or undertaken 
unless the hospital institution or institution of higher education for which 
the project is financed or undertaken maintains its principal place of 
business in this state prior to issuance of the debt and throughout the 
entire life of the debt; 

(6) Lease to a hospital institution, clinic, not for profit blood bank or blood 
center, or an institution for higher education or a housing facility, one (1) or 
more projects upon such terms and conditions as the board of directors shall 
deem proper and charge and collect rent therefor and terminate any such 
lease upon the failure of the lessee to comply with any of the obligations 
thereof; and include in any such lease, if desired, provisions that the lessee 
thereof shall have options to renew the term of the lease for such period or 
periods and at such rent as shall be determined by the board of directors of 
the corporation and/or to purchase any or all of its projects or that, upon 
payment of all of the indebtedness of the corporation, it may lease or convey 
any or all of its projects to the lessees thereof with or without consideration; 

(7) Sell to a hospital institution, clinic, not for profit blood bank or blood 
center, or an institution for higher education or a housing facility or 
educational institution for individuals with physical and/or intellectual 
disability, one (1) or more projects for such payments and upon such terms 
and conditions as the board of directors of the corporation may deem 
advisable in accordance with sale contracts entered into pursuant to this 
part; ; 

(8) Enter into loan agreements with a hospital institution, clinic, not for 
profit blood bank or blood center, or an institution for higher education or 
educational institutions for individuals with physical and/or intellectual 
disability or a housing facility with respect to one (1) or more projects for 
such payments and upon such terms and conditions as the board of directors 
of the corporation may deem advisable in accordance with this part; 

(9) Sell, exchange, donate and convey any or all of its properties whenever 
its board of directors shall find any such action to be in furtherance of the 
purposes for which the corporation was organized; 

(10) Borrow money and issue its bonds for the purpose of carrying out any 
of its powers; 
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(11) As security for the payment of the principal of and interest on any 
bonds so issued and any agreements made in connection therewith, mort- 
gage and pledge any or all of its projects or any part or parts thereof, whether 
then owned or thereafter acquired, and pledge the revenues and receipts 
therefrom or from any thereof, and/or assign and pledge all or any part of its 
interest in and rights under the leases, sale contracts or loan agreements 
relating thereto or to any thereof; 

(12) Employ and pay compensation to such employees and agents, includ- 
ing attorneys, as the board of directors shall deem necessary for the business 
of the corporation; 

(13) Exercise all powers expressly given in its certificate of incorporation 
and establish bylaws and make all rules and regulations not inconsistent 
with the certificate of incorporation or this part, deemed expedient for the 
management of the corporation’s affairs; and 

(14) Provide information in accordance with § 9-21-151. 

(b) The corporation does not have power to operate any project financed 
under this part as a business or in any manner except as specifically provided 
in this part. 


History. Law Reviews. 

Acts 1969, ch. 333, § 8; 1975, ch. 29, § 4; Two Methods of Financing Health Care Fa- 
1976, ch. 514, § 3; 1982, ch. 629, §§ 2,3; 1982, cilities, 4 Mem. St. U.L. Rev. 118. 
eng.947,..8,6; 1983, ch. :76,,.88.2,.3;,.1.C.A, 

§ 48-1908; Acts 1990, ch. 704, § 1; T.C.A., 
§ 48-3-308; Acts 2010, ch. 977, § 3; 2011, ch. 
156,08, 23; 2015,ch; 91, §:1: 


48-101-309. Terms of contracts. 


Any lease, sale contract or loan agreement with respect to a project entered 
into pursuant to this part shall be for a term not shorter than the longest 
maturity of any bonds issued to finance such project, and shall provide for 
revenues adequate to pay principal of and interest on such bonds as the same 
falls due and to pay such portion of the operating expenses of the corporation 
as the board of directors shall determine to be necessary. 


History. chi9947, $16 1983;) chip. 76;° §§ 25.133) T.CsA,, 
Acts 1969, ch. 333, § 8; 1975, ch. 29, § 4; §§ 48-1908, 48-3-309. 
1976, ch. 514, § 3; 1982, ch. 629, §§ 2, 3; 1982, 


48-101-310. Bonds of corporation. 


(a)(1) Except as herein otherwise expressly provided, all bonds issued by the 
corporation shall be payable solely out of revenues and receipts derived from 
the corporation’s projects or of any thereof as may be designated in the 
proceedings of the board of directors under which the bonds shall be 
authorized to be issued, including debt obligations of the lessee or contract- 
ing party obtained from or in connection with the financing of a project; 
provided, that notes issued in anticipation of the issuance of bonds may be 
retired out of the proceeds of such bonds. 

(2) Such bonds may be executed and delivered by the corporation at any 
time and from time to time, may be in such form and denominations and of 
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such terms and maturities, may be in fully registered form or in bearer form 
registrable either as to principal or interest, or both, may bear such 
conversion privileges and be payable in such installments and at such time 
or times not exceeding forty (40) years from the date thereof, may be payable 
at such place or places whether within or without the state of Tennessee, 
may bear interest at such rate or rates payable at such time or times and at 
such place or places and evidenced in such manner, may be executed by such 
officers of the corporation, and may contain such provisions not inconsistent 
herewith, all as shall be provided in the proceedings of the board of directors 
whereunder the bonds shall be authorized to be issued. 

(3) If deemed advisable by the board of directors, there may be retained in 
the proceedings under which any bonds of the corporation are authorized to 
be issued, an option to redeem all or any part thereof as may be specified in 
such proceedings, at such price or prices and after such notice or notices and 
on such terms and conditions as may be set forth in such proceedings and as 
may be briefly recited in the face of the bonds, but nothing herein contained 
shall be construed to confer on the corporation any right or option to redeem 
any bonds except as may be provided in the proceedings under which they 
shall be issued. 3 

(4) Any bonds of the corporation may be sold at public or private sale for 
such price and in such manner and from time to time as may be determined 
by the board of directors of the corporation to be most advantageous, and the 
corporation may pay all expenses, premiums and commissions which its 
board of directors may deem necessary or advantageous in connection with 
the issuance of such bonds. 

(5) Issuance by the corporation of one (1) or more series of bonds for one 

(1) or more purposes shall not preclude it from issuing other bonds in 
connection with the same project or any other project, but the proceedings 
whereunder any subsequent bonds may be issued shall recognize and protect 
any prior pledge or mortgage made for any prior issue of bonds. 
(b)(1) Proceeds of bonds issued by the corporation may be used for the 
purpose of constructing, acquiring, incurring, reconstructing, improving, 
equipping, furnishing, bettering, or extending any project or projects, 
including the payment of interest on the bonds during construction of any 
such project and for two (2) years after the estimated date of completion, the 
refinancing of any of the foregoing, the payment of engineering, fiscal, 
architectural, and legal expenses incurred in connection with such project 
and the issuance of the bonds, and the establishment of a reasonable reserve 
fund for the payment of principal of and interest on such bonds in the event 
of a deficiency in the revenues and receipts available for such payment. 

(2) Notwithstanding any provision of this part to the contrary, proceeds of 
bonds or notes issued by the corporation may be used to provide funds to any 
hospital institution organized not for profit to be used in connection with the 
operation thereof; provided, that any loan, note, pledge or other obligation 
under which such funds are provided shall require that a borrowing hospital 
institution which is in operation on the date it receives such funds shall 
repay all amounts received for use in connection with its operation within no 
longer than one (1) year from the date such funds are received by it or that 
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a hospital institution which commences operation after the date it receives 
such funds shall repay all amounts received for use in connection with its 
operation within no longer than three (3) years from the date such funds are 
received by it. 

(c) Any bonds or notes of the corporation at any time outstanding may at 
any time and from time to time be refunded by the corporation by the issuance 
of its refunding bonds in such amount as the board of directors may deem 
necessary, but not exceeding the sum of the following: 

(1) The principal amount of the obligations being refinanced; 

(2) Applicable redemption premiums thereon; 

(3) Unpaid interest on such obligations to the date of delivery or exchange 
of the refunding bonds; 

(4) In the event the proceeds from the sale of the refunding bonds are to 
be deposited in trust as hereinafter provided, interest to accrue on such 
obligations from the date of delivery to the first or any subsequent available 
redemption date or dates selected, in its discretion, by the board of directors, 
or to the date or dates of maturity, whichever shall be determined by the 
board of directors to be most advantageous or necessary to the corporation; 

(5) A reasonable reserve for the payment of principal of and interest on 
such bonds and/or a renewal and replacement reserve; 

(6) If the project to be constructed from the proceeds of the obligations 
being refinanced has not been completed, an amount sufficient to meet the 
interest charges on the refunding bonds during the construction of such 
project and for two (2) years after the estimated date of completion (but only 
to the extent that interest charges have not been capitalized from the 
proceeds of the obligations being refinanced); and 

(7) Expenses, premiums and commissions of the corporation, including 
bond discount, deemed by the board of directors to be necessary for the 
issuance of the refunding bonds. A determination by the board of directors 
that any refinancing is advantageous or necessary to the corporation, or that 
any of the amounts provided in the preceding sentence should be included in 
such refinancing, or that any of the obligations to be refinanced should be 
called for redemption on the first or any subsequent available redemption 
date or permitted to remain outstanding until their respective dates of 
maturity, shall be conclusive. 

(d) Any such refunding may be effected whether the obligations to be 
refunded shall have then matured or shall thereafter mature, either by the 
exchange of the refunding bonds for the obligations to be refunded thereby 
with the consent of the holders of the obligations so to be refunded, or by sale 
of the refunding bonds and the application of the proceeds thereof to the 
payment of the obligations to be refunded thereby, and regardless of whether 
or not the obligations to be refunded were issued in connection with the same 
projects or separate projects, and regardless of whether or not the obligations 
proposed to be refunded shall be payable on the same date or different dates or 
shall be due serially or otherwise. 

(e) If, at the time of delivery of the refunding bonds, the obligations to be 
refunded will not be retired or a valid and timely notice of redemption of the 
outstanding obligations is not given in accordance with the resolution, inden- 
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ture or other instrument governing the redemption of the outstanding obliga- 
tions, then, prior to the issuance of the refunding bonds, the board of directors 
shall cause to be given a notice of its intention to issue the refunding bonds. 
The notice shall be given either by mail to the owners of all of the outstanding 
obligations to be refunded at their addresses shown on the bond registration 
records for the outstanding obligations or given by publication one (1) time 
each in the newspaper having a general circulation in the municipality with 
respect to which the corporation was organized and in a financial newspaper 
published in New York, New York, having a national circulation. The notice 
shall set forth the estimated date of delivery of the refunding bonds and 
identify the obligations, or the individual maturities thereof, proposed to be 
refunded; provided, that if portions of individual maturities are proposed to be 
refunded, the notice shall identify the maturities subject to partial refunding 
in the aggregate principal amount to be refunded within each maturity. If the 
issuance of the refunding bonds does not occur as provided in the notice, the 
board of directors shall cause notice thereof to be given as provided above. 
Except as otherwise set forth in this section, the notice required pursuant to 
this section shall be given whether or not any of the obligations to be refunded 
are to be called for redemption. 

(f) If any of the obligations to be refunded are to be called for redemption, 
the board of directors shall cause notice of redemption to be given in the 
manner required by the resolution or ordinance authorizing such outstanding 
obligations. 

(g) The principal proceeds from the sale of any refunding bonds shall be 
applied only as follows: either, 

(1) To the immediate payment and retirement of the obligations being 
refunded; or 

(2) To the extent not required for the immediate payment of the obliga- 
tions being refunded, then such proceeds shall be deposited in trust to 
provide for the payment and retirement of the obligations being refunded 
and to pay any expenses incurred in connection with such refunding, but 
provision may be made for the pledging and disposition of any surplus, 
including, without limitation, provision for the pledging of any such surplus 
to the payment of the principal of and interest on any issue or series of 
refunding bonds. Money in any such trust fund may be invested in direct 
obligations of, or obligations the principal of and interest on which are 
guaranteed by, the United States government, or obligations of any agency 
or instrumentality of the United States government, or in certificates of 
deposit issued by a bank or trust company located in the state of Tennessee 
if such certificates shall be secured by a pledge of any obligations having an 
aggregate market value, exclusive of accrued interest, equal at least to the 
principal amount of the certificates so secured. Nothing herein shall be 
construed as a limitation on the duration of any deposit in trust for the 
retirement of obligations being refunded but which shall not have matured 
and which shall not be presently redeemable or, if presently redeemable, 
shall not have been called for redemption. — 
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History. Law Reviews. 
Acts 1969, ch. 333, § 9; 1973, ch. 309, § 5; Two Methods of Financing Health Care Fa- 
1976, ch. 514, § 4; 1977, ch. 229, § 2; 1983, ch. cilities, 4 Mem. St. U.L. Rev. 118. 
76, § 4; 1983, ch. 187, § 2; T-C.A., § 48-1909; 
Acts 1985, ch. 243, § 2; 1988, ch. 827, § 1; 
1994, ch. 806, § 11; § 48-3-310. 


48-101-311. Security for bonds. 


(a) The principal of and interest on any bonds issued by the corporation 
shall be secured by a pledge of the revenues and receipts out of which the same 
shall be made payable, and may be secured by a mortgage or deed of trust 
covering all or any part of the projects from which the revenues or receipts so 
pledged may be derived, including any enlargements of and additions to any 
such projects thereafter made, and by an assignment and pledge of all or any 
part of the corporation’s interest in and rights under the leases, sale contracts 
or loan agreements relating to such projects, or any thereof. 

(b) The resolution under which the bonds are authorized to be issued and 
any such mortgage or deed of trust may contain any agreements and provisions 
respecting the maintenance of the projects covered thereby; the fixing and 
collection of rents or payments with respect to any projects or portions thereof 
covered by such resolution, mortgage or deed of trust, the creation and 
maintenance of special funds from such revenues and from the proceeds of 
such bonds, and the rights and remedies available in the event of default, all 
as the board of directors shall deem advisable and not in conflict with this part. 

(c) Each pledge, agreement, mortgage and deed of trust made for the benefit 
or security of any of the bonds of the corporation shall continue effective until 
the principal of and interest on the bonds for the benefit of which the same 
were made shall have been fully paid. In the event of default in such payment 
or in any agreement of the corporation made as a part of the contract under 
which the bonds were issued, whether contained in the proceedings authoriz- 
ing the bonds or in any mortgage and deed of trust executed as security 
therefor, the payment or agreement may be enforced by suit, mandamus, the 
appointment of a receiver in equity or by foreclosure of any such mortgage and 
deed of trust, or any one (1) or more of these remedies. 


History. 
Acts 1969, ch. 333, § 10; 1976, ch. 514, § 5; 
T.C.A., §§ 48-1910, 48-3-311. 


48-101-312. Exemption from taxation — Payments in lieu of taxes — 
Reporting. 


(a) The corporation is hereby declared to be performing a public function in 
behalf of the municipality with respect to which the corporation is organized 
and to be a public instrumentality of such municipality. Accordingly, the 
corporation and all properties at any time owned by it and the income and 
revenues therefrom and all bonds issued by it and the income therefrom shall 
be exempt from all taxation in the state of Tennessee. Also, for purposes of the 
Securities Act of 1980, compiled in chapter 1, part 1 of this title, and any 
amendment thereto or substitution therefor, bonds issued by the corporation 
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shall be deemed to be securities issued by a public instrumentality or a 

political subdivision of the state of Tennessee. 
(b)(1) The municipality may delegate to a corporation the authority to 
negotiate and enter into with a corporation’s lessees, payments in lieu of ad 
valorem taxes; provided, that such authorization shall be granted only upon 
a finding that such payments are deemed to be in furtherance of the 
corporation’s public purposes as defined in this subsection (b). The legisla- 
tive body of the municipality making such delegation may, in its sole 
discretion, require the corporation to submit any such agreement to the 
legislative body for its approval. 

(2) If the project is located within the corporate limits of a municipality, 
the payments shall be apportioned between the municipality and the county 
in the same manner as ad valorem taxes are apportioned on the date of 
execution of the agreement for payments in lieu of taxes. 

(3) The trustee shall bill and collect all in lieu of tax payments based on 
the agreement and the apportioned taxes. 

(4)(A) Notwithstanding this section to the contrary, and unless the 

municipality adopts an ordinance or resolution requiring that any agree- 

ment with respect to the payments in lieu of taxes entered into pursuant 
to this subdivision (b)(4) be approved by the municipality, a corporation 
may negotiate and receive from any lessee of the corporation, without any 
delegation from the municipality, payments in lieu of taxes with apes to 

a tax-credit housing project; provided, that: 

(i) The payments in lieu of taxes are payable to all applicable pane 
jurisdictions in which the project is located and are not less than the 
taxes that would have been paid to each such taxing jurisdiction for the 
tax year prior to the year the project became a tax-credit housing 
project; and 

(ii) The chief executive officer of the municipality has executed a 
letter supporting the project that is filed with the corporation. 

(B) As used in this subdivision (b)(4), “tax-credit housing project” or 
“project” means a project that has received an allocation of low-income 
housing tax credits under Section 42 of the Internal Revenue Code of 1986 
(26 U.S.C. § 42), or any successor provision, from the Tennessee housing 
development agency or is otherwise eligible for the tax credits as the result 
of the issuance of bonds, the interest on which is not subject to federal 
income taxation. 

(C) In any municipality in which a corporation does not exist or has 
been administratively dissolved, a housing authority formed by the 
municipality pursuant to the Housing Authorities Law, compiled in title 
13, chapter 20, may negotiate and receive from any lessee payments in lieu 
of taxes with respect to a tax-credit housing project in accordance with this 
subdivision (b)(4), and in that case, the housing authority shall have all 
rights and powers granted to the corporation pursuant to this chapter 
necessary to acquire and lease a tax-credit housing project in order to 
effectuate this subdivision (b)(4). | 

(D) Nothing in this subdivision (b)(4) shall limit the authority of a 
corporation to negotiate and receive from a lessee of the corporation 
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payments in lieu of taxes with respect to a tax-credit housing project when 

that authority has been delegated to the corporation by a municipality. 

(c) An agreement for payment in lieu of taxes shall contain such terms and 
conditions as the corporation may determine, which may include, but shall not 
be limited to, provisions to: 

(1) Defer and/or subordinate payment of all or a portion of the payment in 
lieu of taxes to such future time as the corporation may determine; 

(2) Require interest to accrue on such deferred amount; 

(3) Require that payments in lieu of taxes, including any interest, 
expenses or costs of collection of same, shall be secured by a deed of trust 
upon the project; or 

(4) Provide that such deed of trust may be subordinate to other liens or 
indebtedness of the project. 

(d) On or before October 1 each year, the corporation lessee or sublessee 
shall file with the comptroller of the treasury a report listing leased properties 
and details of the lease and payment in lieu of tax (PILOT) agreements in the 
format provided in § 7-53-305. A copy of the report shall be filed with the 
assessor of property on or before October 15. The assessor may audit or review 
the report and conduct comparative analysis to ensure that all agreements and 
reports are filed. Failure to timely complete and file the report with the 
comptroller of the treasury shall subject the lessee or sublessee to a late filing 
fee of fifty dollars ($50.00) payable to the comptroller of the treasury. In 
addition, failure to file the report with the comptroller of the treasury or 
assessor within thirty (30) days after written demand for the report shall 
subject the lessee or sublessee to an additional payment in lieu of tax in the 
amount of five hundred dollars ($500). 

(e) For purposes of this part, the corporation or municipality shall at all 
times be immune from suit, and any legal and financial obligations whatsoever 
pertaining to the subject of real property, while the corporation is performing 
its public function by holding legal title to real property pursuant to a lease and 
payment in lieu of tax (PILOT) agreement; provided, that the person who 
transferred title to the corporation or municipality pursuant to such PILOT 
agreement shall remain liable for suits, and any legal and financial obligations 
whatsoever, pertaining to the real property. 


History. Acts 2000, ch. 914, § 3 provided that the act 
Acts 1969, ch. 333, § 11; 1976, ch. 514, § 6; — shall apply to reports due for tax year 2000. 

T.C.A., §§ 48-1911, 48-3-312; Acts 1998, ch. : 

804, § 1; 2000, ch. 914, § 2; 2002, ch. 605, § 2; Law Reviews. 

2008, ch. 1013, § 6; 2011, ch. 162, § 1; 2015, ch. Two Methods of Financing Health Care Fa- 

519, § 1; 2016, ch. 588, §§ 5, 6. cilities, 4 Mem. St. U.L. Rev. 118. 


Compiler’s Notes. 
Pursuant to Acts 1998, ch. 804, § 2, Acts 
1998, ch. 804 applies to the 1998 tax year. 


NOTES TO DECISIONS 


1. Constitutionality. erty from taxation was not unconstitutional. Ft. 
Health and education facilities board was for Sanders Presbyterian Hospital v. Health & 
public purpose and exemption of board’s prop- Educational Facilities Board, 224 Tenn. 240, 
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453 S.W.2d 771, 1970 Tenn. LEXIS 383 (1970). 


48-101-313. Nonliability of municipality. 


The municipality shall not in any event be liable for the payment of the 
principal of or interest on any bonds of the corporation, or for the performance 
of any pledge, mortgage, obligation or agreement of any kind whatsoever, 
which may be undertaken by the corporation, and none of the bonds of the 
corporations or any of its agreements or obligations shall be construed to 
constitute an indebtedness of the municipality within the meaning of any 
constitutional or statutory provision whatsoever. 


History. Law Reviews. 
Acts 1969, ch. 333, § 12; T.C.A., §§ 48-1912, Two Methods of Financing Health Care Fa- 
48-3-313. cilities, 4 Mem. St. U.L. Rev. 118. 


NOTES TO DECISIONS 


1. Constitutionality. Const., art. II, § 29. Ft. Sanders Presbyterian 

This part does not provide for the giving or Hospital v. Health & Educational Facilities 
loaning of the credit of a municipal corporation Board, 224 Tenn. 240, 453 S.W.2d 771, 1970 
so as to require a referendum under Tenn. ‘Tenn. LEXIS 383 (1970). 


48-101-314. Disposition of earnings. 


The corporation shall be a nonprofit corporation and no part of its net 
earnings remaining after payment of its expenses shall inure to the benefit of 
any individual, firm or corporation, except that in the event the board of 
directors of the corporation shall determine that sufficient provision has been 
made for the full payment of the expenses, bonds, and other obligations of the 
corporation, then any net earnings of the corporation thereafter accruing shall 
be paid to the municipality with respect to which the corporation was 
organized; provided, that nothing herein contained shall prevent the board of 
directors from transferring all or any part of its properties in accordance with 
the terms of any lease, sale contract, loan agreement, mortgage or deed of trust 
entered into by the corporation. 


History. Law Reviews. 
Acts 1969, ch. 333, § 18; 1976, ch. 514, § 7; Two Methods of Financing Health Care Fa- 
T.C.A., §§ 48-1913, 48-3-314. cilities, 4 Mem. St. U.L. Rev. 118. 


48-101-315. Completion of corporate purpose — Dissolution. 


(a) Whenever the board of directors of the corporation shall by resolution 
determine that the purposes for which the corporation was formed have been 
substantially complied with and all bonds theretofore issued and all obliga- 
tions theretofore incurred by the corporation have been fully paid, the then 
members of the board of directors of the corporation shall thereupon execute 
and file for record in the office of the secretary of state a certificate of 
dissolution reciting such facts and declaring the corporation to be dissolved. 
Such certificate of dissolution shall be executed under the corporate seal of the 
corporation. 
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(b) Upon the filing of such certificate of dissolution, the corporation shall 
stand dissolved, the title to all funds and properties owned by it at the time of 
such dissolution shall vest in the municipality, and possession of such funds 
and properties shall forthwith be delivered to such municipality. 


History. Law Reviews. 
Acts 1969, ch. 333, § 14; T.C.A., §§ 48-1914, Two Methods of Financing Health Care Fa- 
48-3-315. cilities, 4 Mem. St. U.L. Rev. 118. 


48-101-316. Joint operation. 


The authorities and powers herein conferred upon corporations created 
under this part may be exercised by two (2) or more such corporations acting 
jointly. Two (2) or more municipalities may by acting jointly incorporate a 
public corporation to effectuate the purposes of this part. When two (2) or more 
municipalities incorporate such a public corporation, each and every requisite 
pertaining to the application for incorporation, qualifications of applicants, 
certificate of incorporation and amendment of certificate shall be incumbent in 
like manner upon each municipality joining in the creation of this public 
corporation. Officers, but not employees, of a municipality within a public 
corporation organized among two (2) or more municipalities may serve as 
directors of such a corporation. 


History. 
Acts 1969, ch. 333, § 15; T.C.A., §§ 48-1915, 
48-3-316. 


48-101-317. Transfer of project sites. 


Any municipality may acquire a project site by gift, purchase or lease, and 
may transfer any project site to a corporation by sale, lease, or gift. Such 
transfer may be authorized by a resolution of the governing body of the 
municipality without submission of the question to the voters, and without 
regard to the requirements, restrictions, limitations or other provisions con- 
tained in any other general, special or local law. Such project site may be 
within or without the municipality or partially within and partially without 
the municipality. 


History. 
Acts 1969, ch. 333, § 17; T.C.A., §§ 48-1917, 
48-3-317. 


48-101-318. Construction with other laws — Severability. 


(a) Neither this part nor anything herein contained shall be construed as a 
restriction or limitation upon any powers which the corporation might other- 
wise have under any laws of this state, but shall be construed as cumulative of 
any such powers. No proceedings, notice or approval shall be required for the 
organization of the corporation or the issuance of any bonds or any instrument 
as security therefor, except as herein provided, any other law to the contrary 
notwithstanding; provided, that nothing herein shall be construed to deprive 
the state and its governmental subdivisions of their respective police powers 
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over properties of the corporation, or to impair any power thereover of any 
official or agency of the state and its governmental subdivisions which may be 
otherwise provided by law. 

(b) The powers conferred by this part shall be in addition and supplemen- 
tary to, and the limitations by this part shall not affect the powers conferred by, 
any other general, special or local law. Projects may be acquired, purchased, 
constructed, reconstructed, improved, bettered and extended and bonds may 
be issued under this part for these purposes, notwithstanding that any other 
general, special or local law may provide for the acquisition, purchase, 
construction, reconstruction, improvement, betterment and extension of a like 
project, or the issuance of bonds for like purposes, and without regard to the 
requirements, restrictions, limitations or other provisions contained in any 
other general, special or local law. 

(c) If any one (1) or more sections or provisions of this part (including, 
without limitation, the provisions of § 48-101-317 authorizing the transfer of 
a project site by a municipality to a corporation and the provisions of 
§ 48-101-312 exempting the corporation and its properties from taxation), or 
the application thereof to any person or circumstance, shall ever be held by any 
court of competent jurisdiction to be invalid, the remaining provisions of this 
part and the application thereof to persons or circumstances, other than those 
to which it is held to be invalid, shall not be affected thereby, it being the 
intention of the general assembly to enact the remaining provisions of this 
part, notwithstanding such invalidity. 

(d) If any provision of § 48-101-301(8) or § 48-101-301(15)(D), as amended 
by Acts 1988, ch. 1014, or the application thereof to any person or circumstance 
is held invalid, such invalidity shall not affect other provisions or applications 
of § 48-101-301(8) or § 48-101-301(15)(D), as amended by chapter 1014 of the 
Acts of 1988, which can be given effect without the invalid provision or 
application, and to that end § 48-101-301(8) or (15)(D), as amended by chapter 
1014 of the Acts of 1988, are declared to be severable. 


History. 1916, 48-1918; Acts 1988, ch. 1014, § 3; T.C.A., 
Acts 1969, ch. 333, §§ 16, 18; T.C.A., §§ 48- § 48-3-318. 


NOTES TO DECISIONS 


1. Constitutionality. financed was commenced prior to the passage of 

Property and revenue bonds of county health this part. Ft. Sanders Presbyterian Hospital v. 
and educational facilities board could constitu- Health & Educational Facilities Board, 224 
tionally be exempt from taxation as being fora Tenn. 240, 453 S.W.2d 771, 1970 Tenn. LEXIS 
public purpose even though one of the projects 383 (1970). 
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PART 4 
[RESERVED] 


PART 5 
SOLICITATION OF CHARITABLE FUNDS 


48-101-501. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “Charitable organization” means a group which is or holds itself out to 
be a benevolent, educational, voluntary health, philanthropic, humane, 
patriotic, religious or eleemosynary organization, or for the benefit of law 
enforcement personnel, firefighters, or other persons who protect the public 
safety, or any person who solicits or obtains contributions solicited from the 
public for charitable purposes. A chapter, branch, area, office or similar 
affiliate or any person soliciting contributions within the state for a chari- 
table organization which has its principal place of business outside the state 
shall be a charitable organization for the purposes of this part. “Charitable 
organization” does not include any authorized individual who solicits, by 
authority of the organization, solely on behalf of a registered or exempt 
organization, or on behalf of an organization excluded from the definition of 
charitable organization; 

(2) “Commercial co-venturer” means any person who: 

(A) Is organized for profit; 

(B) Is regularly and primarily engaged in trade or commerce, other 
than in connection with soliciting for charitable or civic organizations or 
charitable purposes; and 

(C) Conducts an advertised charitable sales promotion for a specified 
limited period of time; 

(3) “Contributions” means the promise or grant of any money or property 
of any kind or value, including the payment or promise to pay in consider- 
ation of a sale, performance or show of any kind which is advertised or 
offered in conjunction with the name of any charity. “Contribution” does not 
include bona fide fees, dues or assessments paid by members; provided, that 
membership is not conferred solely as consideration for making a contribu- 
tion in response to a solicitation; 

(4) “Disaster” means any natural, technological, or civil emergency that 
causes damage of sufficient severity and magnitude to result in a declaration 
of a state of emergency by a county, the governor, or the president of the 
United States; 

(5) “Federated fund raising organization” means a federation of indepen- 
dent charitable organizations which have voluntarily joined together, includ- 
ing, but not limited to, a united fund or community chest, for purposes of 
raising and distributing money for and among themselves, and where 
membership does not confer operating authority and control of the indi- 
vidual agencies upon the federated group organization; 

(6) “Knowingly” or “knowing” means actual awareness of the falsity or 
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deception, but actual awareness may be inferred when objective manifesta- 
tions indicate that a reasonable person would have known or would have 
reason to know of the falsity or deception; 

(7) “Person” means any individual, organization, trust, foundation, group, 
association, partnership, corporation, society or any combination of them; 

(8) “Professional solicitor” means any person who, for a financial or other 
consideration, solicits contributions for, or on behalf of, a charitable organi- 
zation, whether such solicitation is performed personally or through such 
person’s agents, servants or employees or through agents, servants or 
employees specially employed by or for a charitable organization, who are 
engaged in the solicitation of contributions under the direction of such 
person, or a person who plans, conducts, manages, carries on or advises a 
charitable organization in connection with the solicitation of contributions. 
Any independent marketing agent or entity to whom a professional solicitor 
assigns fund raising or solicitation responsibilities shall be deemed to be a 
professional solicitor for purposes of this part. A salaried officer or perma- 
nent employee of a charitable organization is not deemed to be a professional 
solicitor. However, any salaried officer or employee of a charitable organiza- 
tion that engages in the solicitation of contributions for compensation in any 
manner for more than one (1) charitable organization is deemed a profes- 
sional solicitor. A professional solicitor does not include an attorney, invest- 
ment counselor, or banker who in the conduct of such person’s profession 
advises a client; 

(9) “Secretary of state” means the secretary of state or the secretary of 
state’s authorized representative; 

(10) “Solicit” or “solicitation” means any oral or written request, however 
communicated, whether directly or indirectly, for a contribution; and 

(11) “Solicitee” or “donor” means any person from whom a charitable 
contribution or donation is solicited, directly or indirectly, by whatever 
means by any professional solicitor, a charitable organization or other 
person, whether any contribution is received in response to the solicitation. 


History. 

Acts 1976, ch. 735, § 1; T.C.A., § 48-2201; 
Acts 1989, ch. 285, §§ 1, 2; 1990, ch. 901, § 1; 
1991, ch. 299, §§ 1, 2; 1998, ch. 252,§ 12; 1994, 
ch. 667, §§ 1-5; T.C.A., § 48-3-501; Acts 1995, 
ch. 158, § 2; 1996, ch. 907, §§ 1-3; 2007, ch. 
523, §§ 1-5; 2011, ch. 232, § 1; 2017, ch. 146, 
a 


Cross-References. 
Nonprofit corporations, title 48, chs. 51-68. 


Textbooks. 
Tennessee Jurisprudence, 6 Tenn. Juris., 
Charities, § 3, 20. 


Attorney General Opinions. 

Trusts and life insurance agents involved ina 
LILAC transaction, a trust arrangement 
formed to pay the proceeds of life annuity 
contracts and life insurance policies to inves- 
tors and charities, are not required to register 
under the Solicitation of Charitable Funds Act, 


OAG 04-168, 2004 Tenn. AG LEXIS 180 
(11/23/04). 

“Charitable purposes” and “noncharitable 
purposes” are not defined in the Charitable 
Solicitations Act. However, given the context in 
which those terms are used, “charitable pur- 
poses” would include activities in substantial 
furtherance of the benevolent, educational, vol- 
untary health, philanthropic, humane, patri- 
otic, religious, and eleemosynary work of a 
charitable organization. Whether lobbying at 
any governmental level or in any particular 
“amount” constitutes a “charitable purpose” or 
a “noncharitable purpose” within the meaning 
of the Act will depend on the particular facts 
and circumstances involved in any given in- 
stance. An “action organization” may or may 
not be a charitable organization, depending on 
the particular facts and circumstances in any 
given instance. Attempting to influence legisla- 
tion and advocating or campaigning for objec- 
tives that may only be attained via the legisla- 
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tive process may or may not constitute a_ political campaign in support of or in opposition 
charitable purpose depending on the particular to any candidate for public office does not 
facts and circumstances involved in any given constitute a charitable purpose. OAG 16-41, 
instance. Participating or intervening in any 2016 Tenn. AG LEXIS 41 (12/6/2016). 


NOTES TO DECISIONS 


1. Constitutionality. or equal protection ‘provisions of the federal or 
The exemption of employees and volunteers state constitutions. State v. Smoky Mt. Secrets, 


of charitable organizations from the definition 937 S.W.2d 905, 1996 Tenn. LEXIS 695 (Tenn. 
of a professional solicitor does not create a 1996), 
classification violative of the freedom of speech 


48-101-502. Exemptions. 


(a) The registration requirements of this part do not apply to: 

(1) Bona fide religious institutions, educational institutions, or coopera- 
tive scholarship corporations regulated by title 49, chapter 4, part 1; 

(2) A charitable organization that does not raise or receive gross contri- 
butions (total solicited revenue before any solicitation expenses have been 
deducted) from the public in excess of fifty thousand dollars ($50,000) during 
a fiscal year; provided, that if the contributions raised from the public by any 
charitable organization during any fiscal year exceed fifty thousand dollars 
($50,000), the charitable organization, within thirty (30) days after the date 
it receives total contributions exceeding fifty thousand dollars ($50,000), 
shall register with, and report to, the secretary of state as required by this 
part; 

(3) Volunteer fire departments, rescue squads or local civil defense 
organizations; 

(4) Community fairs, county fairs, district fairs and division fairs, as 
defined in § 43-21-104, that have been qualified by the commissioner of 
agriculture to receive state aid grants, pursuant to title 43, chapter 21, part 
iL. 

(5) Political parties, candidates for federal or state office, and political 
action committees required to file financial information with federal or state 
election commissions; 

(6) Hospitals and nursing homes that are subject to regulation by the 
Tennessee department of health; and 

(7) Any corporation established by an act of congress of the United States 
that is required by federal law to submit annual reports of its activities to 
congress containing itemized accounts of all receipts and expenditures after 
being fully audited by the department of defense. 

(b) “Educational institution”, for the purposes of this section, means an 
organization organized and operated exclusively for educational purposes and 
which normally maintains a regular faculty and curriculum and normally has 
a regularly enrolled body of pupils or students in attendance at the place where 
its educational activities are regularly carried on, and which is accredited by a 
recognized accrediting agency or has been approved to operate by a local board 
of education, the achievement school district, or the state board of education. 
Included in such definition are organizations composed of parents of students 
and other persons connected with the institution, which are organized and 
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operated for the purpose of conducting activities in support of the operations or 
extracurricular activities of such institutions. “Educational institution” also 
includes private foundations soliciting contributions exclusively for such 


organizations. 


(c) “Bona fide religious institutions,” for the purpose of this part, includes: 

(1) Ecclesiastical. or denominational organizations, churches or estab- 
lished physical places for worship in this state, at which nonprofit religious 
services and activities are regularly conducted and carried on, and also 
includes those bona fide religious groups which do not maintain specific 
places of worship and which are not subject to federal income tax and are not 
required to file an IRS Form 990 under any circumstance; and 

(2) Such separate groups or corporations which form an integral part of 
those institutions which are exempt from federal income tax as exempt 
organizations under § 501(c)(3), of the Internal Revenue Code of 1954 (26 
U.S.C. § 501(c)(3)), or of a corresponding section of any subsequently 
enacted federal revenue act, and which are not required to file an IRS Form 
990 under any circumstance, and which are not primarily supported by 
funds solicited outside their own membership or congregation; and 

(3) Such institutions soliciting contributions for the construction and 
maintenance of a house of worship or residence of a clergy member. 
(d)(1) Any charitable organization that claims to be exempt from the 
registration provisions pursuant to subdivision (a)(2) and that intends to or 
does solicit charitable contributions shall submit, to the secretary of state, a 
statement of the name, address and purpose of the organization and a 
statement setting forth the reason for the claim for exemption. This 
statement shall be on a form prescribed by the secretary of state and shall be 
sworn to or affirmed by the principal officer of the charitable organization. 
No registration fee shall be required of any exempt charitable organization. 

(2) Each organization claiming to be exempt pursuant to subdivision 
(a)(2) shall file annually the form required by this part with the secretary of 
state within six (6) months of the close of its fiscal year. 
(e) Exemption from the registration requirements of this part shall not limit 


the applicability of other provisions of this part to a charitable organization. 


History. 

Acts 1976, ch. 735, § 2; 1983, ch. 363, § 1; 
1984, ch. 827, § 1; T.C.A., § 48-2202; Acts 
1991, ch. 110, § 1; 1994, ch. 667, §§ 6-11; 
T.C.A., § 48-3-502; Acts 1996, ch. 907, §§ 4, 5; 
2005, ch. 457, § 1; 2007, ch. 523, §§ 6-10; 2009, 
ch. 253,.8 1; 201], ch. 232, $§.2).3; 2014, ch. 
630, § 1; 2016, ch. 928, § 1; 2019, ch. 132, § 1. 


Amendments. 

The 2019 amendment, in (a)(2), substituted 
“fifty thousand dollars ($50,000)” for “thirty 
thousand dollars ($30,000)” throughout, substi- 
tuted “A charitable organization that does not 
raise” for “A charitable organization which does 
not intend to solicit and receive and does not 
actually raise” at the beginning, substituted 
“exceed” for “shall be in excess of’, deleted 
“shall” preceding “, within thirty (30) days”, 


substituted “receives” for “shall have received” 
and substituted “shall register with” for “regis- 
ter with” near the end. 


Effective Dates. 
Acts 2019, ch. 132, § 2. July 1, 2019. 


Law Reviews. 

Selected Tennessee Legislation of 1983 (N. L. 
Resener, J. A. Whitson, K. J. Miller), 50 Tenn. 
L. Rev. 785 (1983). 


Attorney General Opinions. 

Scope of exemption for “bona fide religious 
institutions,” OAG 97-003, 1997 Tenn. AG 
LEXIS 7 (1/14/97). 

Habitat for Humanity, International is not a 
bona fide religious institution within the mean- 
ing of T.C.A. § 48-101-502(c)(1), OAG 01-018, 
2001 Tenn. AG LEXIS 18 (2/6/01). 
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48-101-503. Secretary of state’s duties. 


(a) The secretary of state may review registrations and enforce registration 
requirements for charitable organizations and professional solicitors. 

(b) The secretary of state shall prescribe a uniform system of accounting to 
determine “fund-raising costs” and “gross contributions” and may adopt rules 
and regulations to carry out the provisions of this part. Rules and regulations 
shall be adopted in accordance with the Uniform Administrative Procedures 
Act, compiled in title 4, chapter 5. The secretary of state is authorized to 
promulgate rules and regulations as the secretary of state may deem necessary 
to effectuate the purposes of Acts 1989, ch. 285. All such rules and regulations 
shall be promulgated in accordance with the Uniform Administrative Proce- 
dures Act. 

(c) The secretary of state shall make such individual investigations of all 
applicants for registration and of any violations of this part as the secretary of 
state may deem necessary and impose authorized and appropriate sanctions. 


History. Acts 1989, ch. 285, 8§ 3-5; T.C.A., § 48-3-503; 
Acts 1976, ch. 735, § 3; T.C.A., § 48-2203; Acts 2007, ch. 523, § 11; 2017, ch. 146, § 2. 


48-101-504. Filing of registration statement — Initial registration — 
Fee. 


(a)(1) Every charitable organization which intends to solicit contributions 
from or within this state, or have funds solicited on its behalf, shall, prior to 
any solicitation, file a registration statement with the secretary of state, 
upon forms prescribed by the secretary of state. Any registration statement 
which contains false, misleading, deceptive or incomplete information or 
documentation shall not be considered sufficient, except as specifically 
otherwise provided in this part. 

(2) The initial registration statement shall contain the following 
information: 

(A) The name of the organization and the purpose for which it was 
organized; 

(B) The principal address of the organization and the address of any 
offices in this state. If the organization does not maintain an office, the 
name and address of the person having custody of its financial records; 

(C) The names and addresses of any chapters, branches or affiliates in 
this state; 

(D) The place where, and the date when, the organization was legally 
established, the form of its organization, and a reference to any determi- 
nation of its tax exempt status under the Internal Revenue Code (26 
U.S.C.); 

(EZ) The names and addresses of the officers, directors, trustees and the 
principal salaried executive staff officer; 

(F) A statement as to whether the organization intends to solicit 
contributions from the public directly or have such done on its behalf by 
others and submit a true copy of any contract or agreement with any 
professional solicitor or any other person who is directly or indirectly 
involved with the solicitation of contributions; 
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(G) A statement as to whether the organization is authorized by any 
other governmental authority to solicit contributions and whether it is or 
has ever been enjoined by any court from soliciting contributions; 

(H) The general purpose or purposes for which the contributions to be 
solicited shall be used; 

(I) The name or names under which it intends to solicit contributions; 

(J) The names of the individuals or officers of the organization who will 
have final responsibility for the custody of the contributions; 

(K) The names of the individuals or officers of the organization respon- 
sible for the final distribution of the contributions; and 

(L) A statement as to whether any officer, director, manager, operator, 
or principal of the charitable organization has been the subject of an 
injunction, judgment, or administrative order or has been convicted of a 
felony. 

(b) Except as otherwise herein provided, the registration forms and any 
other documents prescribed by the secretary of state shall be signed by two (2) 
authorized officers of the charitable organization, and such forms and docu- 
ments shall be accompanied by an initial registration fee of fifty dollars 
($50.00); provided, that bona fide Indian organizations whose principal pur- 
pose is to assist and promote the welfare of Indians shall be exempt from the 
registration fee. For the purposes of this subsection (b), a bona fide Indian 
organization shall be one that has been in existence for more than twenty (20) 
years and that carries out programs and provides services to federally 
recognized Indians. 

(c) During its first year of operation, a newly registered charitable organi- 
zation shall provide quarterly financial reports, due within thirty (30) days 
after the end of each quarter of its current fiscal year, containing the following 
information: 

(1) The gross amount of contributions received; 

(2) The amount of contributions disbursed or to be disbursed to each 
charitable organization or charitable purpose represented; 

(3) The aggregate amounts paid to any professional solicitor; and 

(4) The amounts spent for overhead, expenses, commissions and similar 
purposes. 

(d) Every charitable organization required to register pursuant to this part, 
having completed a fiscal year of operation, shall file with the secretary of state 
a financial report for its most recently completed fiscal year, in accordance with 
§ 48-101-506(b)(1) and (2) or (b)(3) [repealed]. 

(e) Any organization which has applied for but not received a determination 
of tax exempt status shall file a copy of the completed application which has 
been submitted to the internal revenue service, and any letters received from 
the internal revenue service acknowledging receipt of the application. 

(f) Any senior citizen center that obtains funding for the operation of its 
programs with funds provided through a contract with the state of Tennessee 
or through the federal government, as provided by the Older Americans Act of 
1965 (42 U.S.C. § 3001 et seq.), or other contracts primarily designed for the 
benefit of aged persons, is exempt from the annual registration fee of this 
section, if the center attaches a complete copy of the contract to the registration 
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form, and the secretary of state certifies the contract is valid. For the purposes 
of this subsection (f), “senior citizen center” means a charitable organization 
represented and held out to the general public as a facility which contracts for 
meals, education, physical fitness, social contact and comfort to be provided to 
aged persons for the general welfare of the local community. 


History. Compiler’s Notes. 

Acts 1976, ch. 735, § 4; T.C.A., § 48-2204; Section 48-101-506(b)(3), referred to in this 
Acts 1989, ch. 285, §§ 6-8; 1991, ch. 299, § 3; section, was repealed by Acts 2007, ch. 523, 
1993, ch. 252, § 1; 1994, ch. 667, §§ 12-16; § 15, effective July 1, 2007. 

T.C.A., § 48-3-504; Acts 1996, ch. 575, § 1; 
1996, ch. 907, § 6; 2007, ch. 474, § 1; 2007, ch. 
Bzo,.8) 12; 2017, ch. 146, §§ 3,4. 


48-101-505. Affiliates of parent organization — Filing registration 
statement — Fee. 


(a) Each chapter, branch or affiliate of a parent organization or independent 
member agency of a federated fund-raising organization, may separately 
report the information required by § 48-101-504, or report the information to 
its parent organization or to the federated fund-raising organization with 
which it is affiliated, which shall then transmit such information as to its 
affiliates, branches, chapters or independent agency members to the secretary 
of state along with its own statement. 

(b) A parent organization filing the registration statements of one (1) or 
more of its chapters, branches, or affiliates along with its own statement, and 
a federated fund-raising organization filing the statements of one (1) or more 
of its independent member agencies along with its own statement, shall pay a 
single registration fee in accordance with the schedule as provided in § 48- 
101-504(b) for itself and for such chapters, branches, affiliates or independent 
member agencies whose statements are filed by it at the same time as its own 
statement. However, when an independent member agency of a federated 
fund-raising organization solicits or receives contributions from any source 
other than the federated fund-raising organization or a governmental agency, 
such independent member agency shall be required to register independently 
and pay its own filing fee, unless otherwise exempt by this part. When a 
chapter, branch, or affiliate of a parent organization solicits or receives 
contributions from any source other than the parent organization or a 
governmental agency, such chapter, branch, or affiliate shall register indepen- 
dently and pay its own filing fee, unless otherwise exempt by this part. 


History. Acts 1989, ch. 285, § 9; 19938, ch. 252, § 18; 
Acts 1976, ch. 735, § 5; T.C.A., § 48-2205; T.C.A., § 48-3-505. 


48-101-506. Issuance of registration — Renewal — Withdrawal of 
registration. 


(a) The secretary of state shall examine each application for conformity with 
the requirements of this part and all relevant rules and regulations. 
(b) Arenewal of registration shall be made in the same manner as the initial 
registration. The renewal registration shall be accompanied by the following: 
(1)(A) A copy of a financial statement on forms approved by the secretary 
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of state. Such report shall also specifically identify the amount of funds 
raised and all costs and expenses incidental thereto, all publicity costs, 
and costs of allocation or disbursement of funds raised. This report shall be 
signed by at least two (2) authorized officers of the organization, one of 
whom shall be the chief fiscal officer. Such officers shall certify that such 
report is true and correct to the best of their knowledge; and 

(B) The secretary of state may require, by regulation, a copy of any and 
all forms required to be filed by the organization with the United States 
internal revenue service, and any other information the secretary deems 
appropriate to substantiate how funds were raised and spent by the 
organization; 

(2)(A) The annual report of every charitable organization which received 
in excess of five hundred thousand dollars ($500,000) in gross revenue 
during the most recently completed fiscal year shall be accompanied by: 
(i) An audited financial statement, presented in accordance with 
generally accepted accounting principles which has been examined by 
an independent certified public accountant for the purpose of expressing 
an opinion thereon; and 
(ii) Any and all forms required to be filed by a charitable organization 
with the United States internal revenue service; 

(B) For the purpose of determining gross revenue for this subdivision 
(b)(2) only, grants received from government agencies and private foun- 
dations, designated by the internal revenue service as § 501(c)(3) organi- 
zations (26 U.S.C. § 501(c)(3)), shall be excluded. 

(c)(1) The registration renewal statement shall be signed by two (2) autho- 
rized officers of the charitable organization, one (1) of whom shall be the chief 
fiscal officer, and such forms and documents shall be accompanied by a 
registration renewal fee in accordance with the following schedule: 


Organization’s Gross Revenue Annual Filing Fee 
$0 - $48,999.99 | $80.00 
$49,000.00 - $99,999.99 $120.00 
$100,000.00 - $249,999.99 $160.00 
$250,000.00 - $499,999.99 $200.00 
$500,000.00 - ABOVE $240.00 


(2) For purposes of this subsection (c), “organization’s gross revenue” 
means the latest figures for annual gross revenue from whatever source 
reported by the organization to the secretary of state pursuant to subsection 
(b). 

(d) Each charitable organization shall file all information required by this 
part with the secretary of state within six (6) months of the close of its fiscal 
year. The last day of the sixth month following the month in which the fiscal 
year of the organization ends shall be the anniversary date of the organization. 
All registrations shall expire each year on the anniversary date of the 
organization. Each annual registration application shall be received by the 
secretary of state on or before the anniversary date. Each charitable organi- 
zation shall be required to supplement its registration application during the 
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registration period as changes occur which affect the documentation required 
by § 48-101-504(a). 

(e) The secretary of state may extend the time for filing a renewal applica- 
tion for a period not to exceed ninety (90) days, during which time the previous 
registration remains in effect. If an organization has been permitted additional 
time to file an exempt organization return with the internal revenue service, 
upon submission of proof of such extension, the secretary may extend the time 
for filing a renewal application for an additional period not to exceed sixty (60) 
days, during which time the previous registration remains in effect. 

(f) Applications received after the expiration of the current registration 
period shall be assessed a late fee of twenty-five dollars ($25.00) for each 
month, or portion thereof, that the report is late filed. The late filing fee shall 
accompany every late filed application. In addition to the late fee provided for 
herein, any organization which files a late application is also subject to the 
imposition of civil penalties for violation of any portion of this part. 

(g) Any person that intends to continue to solicit contributions after its 
anniversary date and fails to renew its registration by the time of the 
expiration thereof is in violation of this part. 

(h) Any person that ceases solicitation activities after registration must 
notify the secretary of state of such fact within thirty (80) days after 
solicitation activities end. Within ninety (90) days after the end of the 
solicitation activities or ninety (90) days after its fiscal year ends, that person 
shall file with the secretary financial documentation, pursuant to subsection 


(b). 


History. Attorney General Opinions. 
Acts 1976, ch. 735, § 4; T.C.A., § 48-2204; Constitutionality, OAG 89-35, 1989 Tenn. AG 
Acts 1989, ch. 285, §§ 10, 11; 1993, ch. 252, LEXIS 17 (3/20/89). 
§ 14; 1994, ch. 667, §§ 17, 18; T.C.A., § 48-3- 
506; Acts 1996, ch. 907, § 7; 1997, ch. 227, 
 §§ 1-3; 2001, ch. 97, § 1; 2007, ch. 523, §§ 13- 
16, 37; 2014, ch. 630, § 2; 2016, ch. 928, § 2. 


48-101-507. Professional solicitor — Registration — Qualifications — 
Bond — Fee — Reports. 


(a)(1) No person shall act as a professional solicitor for any charitable 
organization, whether exempt from this part or not, unless such person has 
first registered with the secretary of state. Registration shall include the 
filing of a complete application, bond and filing fee. 

(2) No person who has been convicted within the past five (5) years for a 
violation of any provision of this part, and no person convicted of a felony in 
this or any other state, shall serve as an employee, member, officer or agent 
of any professional solicitor until such person’s civil rights have been 
restored. The professional solicitor shall maintain during each solicitation 
campaign and for three (3) years after its completion the name and address 
of each employee, agent, or other person involved in the solicitation 
campaign. 

(3) Application for registration shall be in writing in the form prescribed 
by the secretary of state and contain such information as the secretary of 
state may require. A registration application that contains false, misleading, 
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deceptive or incomplete information or document shall not be considered 
sufficient or complete. All registrations for professional solicitors shall expire 
on December 31 of the year for which they are issued. 

(4) Applications received after December 31 shall be assessed a late fee of 
twenty-five dollars ($25.00) for each month, or portion thereof, that the 
report is late filed. The late filing fee shall accompany every late-filed 
application. In addition to the late fee provided for herein, any organization 
which files a late application is also subject to the imposition of civil 
penalties for violation of any portion of this section. 

(5) A bond in the sum of twenty-five thousand dollars ($25,000) shall be 
filed with the registration application and shall be approved by the secretary 
of state. The bond shall name the applicant as the principal obligor with one 
(1) or more sureties, satisfactory to the secretary of state, whose liability in 
the aggregate as such sureties will at least equal that sum. It shall be 
payable to the State of Tennessee for the use of the secretary of state and any 
person who may have a cause of action against the obligor of the bond for any 
violations under this part or for any losses resulting from malfeasance, 
nonfeasance or misfeasance in the conduct of solicitation activities. An 
individual, partnership or corporation, which is a professional solicitor, may 
file a consolidated bond on behalf of all its members, officers and employees. 
The bond shall continue in effect so long as a registration is in effect. 

(6) The annual registration fee for every person who is a professional 

solicitor shall be two hundred fifty dollars ($250). 
(b)(1) A professional solicitor shall file a financial report for a solicitation 
campaign with the secretary of state within ninety (90) days after a 
solicitation campaign has been completed or within ninety (90) days after 
the end of the fiscal year end of any campaign which lasts for more than one 
(1) year. The financial report shall include gross revenue and an itemization 
of all expenditures from those funds. The report shall be completed on a form 
prescribed by the secretary of state and signed by an authorized official of 
the professional solicitor and two (2) authorized officials of the charitable 
organization, who shall certify that such report is true and complete to the 
best of their knowledge. The financial report shall be audited by an 
independent certified public accountant in accordance with generally ac- 
cepted auditing standards or regulations which may be issued by the 
secretary of state. If the solicitation campaign which is conducted by a 
professional solicitor is one conducted nationally or regionally and is not 
confined only to this state, the financial information required to be filed 
pursuant to this subsection (b) shall be inclusive of the national or regional 
campaign. Each charitable organization shall make available to its profes- 
sional solicitor any necessary fiscal or other records needed to enable the 
professional solicitor to comply with this subsection (b). 

(2) Financial reports for solicitation campaigns shall be assessed a late fee 
of twenty-five dollars ($25.00) for each month, or portion thereof, that the 
report is late filed. The late filing fee shall accompany every late-filed 
campaign report. In addition to the late fee provided for herein, any person 
who files a late financial report is also subject to the imposition of civil 
penalties for violation of any portion of this section. 
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(3) A professional solicitor who, by contractual agreement with a chari- 
table organization, does not receive donations on behalf of a charitable 
organization, does not have access to the funds raised and does not make 
deposits to and does not have signature authority with, or any other 
authority over, a charitable organization’s bank accounts, shall not be 
required to file an audited financial statement as set forth in subdivision 
(b)(1). In lieu of the audited financial statement, the professional solicitor 
shall be required to file with the secretary of state, on a form approved by the 
secretary of state, a financial report which provides an itemization of 
expenses, costs, reimbursements and fees the charitable organization is 
charged for each solicitation campaign performed. The form shall be due 
within ninety (90) days after the completion of any campaign or within 
ninety (90) days after the end of the fiscal year of any campaign which lasts 
longer than one (1) year. The report shall be signed by an authorized official 
of the professional solicitor and two (2) authorized officials of the charitable 
organization, who shall certify under oath that such report is true and 
complete to the best of their knowledge. 


History. 523, §§ 17-23, 38; 2014, ch. 630, §§ 3, 4; 2017, 
Acts 1976, ch. 735, § 7; T.C.A., § 48-2207; ch. 146, §§ 5, 6. 

Acts 1989, ch. 285, §§ 12-17; 1991, ch. 299, 

§§ 4-7; 1993, ch. 252, §§ 2, 3; 1994, ch. 667, Cross-References. 

§§ 19-24: T.C.A., § 48-3-507; Acts 1997, ch. Restoration of citizenship, title 40, ch. 29. 

227, §§ 4-11; 2001, ch. 97, §§ 2-4; 2007, ch. 


NOTES TO DECISIONS 


1. Constitutionality. no more than the amount necessary to pay 

In order to establish that the fees and bond administrative and enforcement costs, and that 
required by this section are consistent with the bond provides protection to the public. 
guarantees of free expression and equal protec- State v. Smoky Mt. Secrets, 937 S.W.2d 905, 
tion, the state must prove that the charges are 1996 Tenn. LEXIS 695 (Tenn. 1996). 


48-101-508.. Denial of exemption or registration — Hearing — Review. 


(a) The division shall examine each registration statement and supporting 
documents filed by all applicants and shall determine whether the registration 
requirements are satisfied. If the division determines that the registration 
requirements are not satisfied, the department shall notify the applicant 
within ten (10) working days of its receipt of its registration statement or the 
registration statement is deemed to be approved. Within seven (7) days after 
receipt of notification that the regulation requirements are not satisfied, the 
applicant may request a hearing. The hearing shall be held within seven (7) 
days of receipt of the request, and a determination shall be rendered within 
three (3) business days of the hearing. 

(b) Judicial review of final decisions shall be conducted in accordance with 
the Uniform Administrative Procedures Act, compiled in title 4, chapter 5. 


History. T.C.A., §§ 48-2208, 48-3-508; Acts 1996, ch. 
Acts 1976, ch. 735, § 8; 1977, ch. 95, § 1; 907, § 8; 2007, ch. 523, § 24. 
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48-101-509. Fiscal records — Charitable campaign records — Inspec- 


tion. 


(a) Every charitable organization and professional solicitor, subject to this 
part, shall, as to their activities in Tennessee as may be covered by this part 
and in accordance with the rules and regulations prescribed by the secretary of 
state, keep: 

(1) True and accurate fiscal records, including, but not limited to, all 
income and expenses; and 

(2) True records regarding the conduct of any solicitation campaigns, 
including records of any documents, information, notices or applications 
required to be prepared or filed pursuant to § 48-101-5138. Unless otherwise 
provided, such records shall be retained for a period of at least three (3) years 
after the end of the period of registration to which they relate. 

(b) Upon request and at a reasonable time and place within Tennessee, such 
records, as well as any other records regarding solicitation campaigns within 
this state, shall be made available to the secretary of state, the attorney 
general and reporter or an appropriate district attorney general for inspection. 


History. 
Acts 1976, ch. 735, § 9; T.C.A., § 48-2209; 


Acts 1989, ch. 285, §§ 18, 19; 1991, ch. 299, 
§ 8; 1993, ch. 252, § 4; T.C.A., § 48-3-509. 


48-101-510. Reciprocity. 


(a) The secretary of state may enter into reciprocal agreements with the 
appropriate authority of any other state for the purpose of exchanging 
information with respect to charitable organizations. Pursuant to such agree- 
ments, the secretary of state may accept information filed by a charitable 
organization with the appropriate authority of another state, in lieu of the 
information required to be filed in accordance with this part, if such informa- 
tion is substantially similar to the information required under this part. 

(b) The secretary of state shall also grant an exemption from the require- 
ment for the filing of the annual registration statement to charitable organi- 
zations organized under the laws of another state, having their principal place 
of business outside the state, whose funds are derived principally from sources 
outside the state, and which have been granted exemption from the filing of 
registration statements by the state under whose laws they are organized, if 
such state has a statute similar in substance to this part. 


History. 
Acts 1976, ch. 735, § 10; T.C.A., 8§ 48-2210, 
48-3-510. 


Attorney General Opinions. 

The Georgia solicitations statute is similar in 
substance to the Tennessee solicitations statute 
so that the Georgia solicitations statute can be 


used as a basis for making a determination that 
Habitat for Humanity, International is exempt 
from registration under the reciprocity provi- 
sions of the Solicitations of Charitable Funds 
Act, OAG 01-018, 2001 Tenn. AG LEXIS 18 
(2/6/01). 


48-101-511. Documents and records as public records — Inspection. 


Registration statements and applications, reports, and all other documents 
and information required to be filed under this part or by the secretary of state 
shall be public records in the office of the secretary of state and shall be open 
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to the general public for inspection at such time and under such conditions as 
the secretary of state may prescribe. The secretary of state, in the secretary of 
state’s discretion, may compile, summarize, publish or otherwise release to the 
public any information contained in applications and any other documents 
filed with or received by the secretary of state under this part. 


History. 
Acts 1976, ch. 735, § 11; T.C.A., § 48-2211; 
Acts 1989, ch. 285, § 20; T.C.A., § 48-3-511. 


48-101-512. Identification of solicitor. 


It is the duty of every charitable organization to furnish identification to 
persons who solicit contributions from the public on behalf of the charitable 
organization, including, but not limited to, those persons soliciting on behalf of 
an exempt organization or nonexempt organization and all professional 
solicitors. The solicitor shall be required to have and produce or display, on 
demand, identification indicating that the solicitor has been duly authorized 
by the organization for which the solicitor is soliciting. Such identification shall 
include, but not be limited to, the name of the holder of the identification and 
the name and the registration number of the charitable organization. 


History. Acts 1989, ch. 285, §§ 21, 22; T.C.A., § 48-3- 
Acts 1976, ch. 735, § 12; T.C.A., § 48-2212; 512. 


48-101-513. Violations — Required notices, disclosures, records. 


(a) No charitable organization subject to this part shall solicit funds from 
the public, except for charitable purposes, or expend funds raised for charitable 
purposes for noncharitable purposes. 

(b) Unfair, false, misleading or deceptive acts and practices affecting the 
conduct of solicitations for contributions are declared unlawful. No person 
shall use or intend to use false or materially misleading advertising or 
promotional material in connection with any solicitation for a charitable 
organization or a charitable purpose. It is the intent of the general assembly 
that the courts in interpreting this provision should look to the judicial 
interpretations given the Tennessee Consumer Protection Act, compiled in title 
47, chapter 18, part 1, and § 5(A)(1) of the Federal Trade Commission Act (15 
U.S.C. § 45(a)(1)), for guidance. 

(c) No charitable organization subject to this part shall use or exploit the 
fact of registration so as to lead the public to believe that such registration in 
any manner constitutes an endorsement or approval by the state, but the use 
of the following statement shall not be deemed a prohibited exploitation: 
“Registered with the Tennessee Secretary of State as required by law. Regis- 
tration No. MA 

(d) No person shall, in connection with the solicitation of contributions for or 
the sale of goods or services of, a person other than a charitable organization, 
misrepresent to or mislead anyone by any manner, means, practice or device 
whatsoever, to believe that the person on whose behalf such solicitation or sale 
is being conducted is a charitable organization, or that the proceeds of such 
solicitation or sale will be used for charitable purposes, if such is not the fact. 
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(e) No person shall, in connection with the solicitation of contributions or 
the sale of goods or services for charitable purposes, represent to or lead 
anyone by any manner, means, practice or device whatsoever, to believe that 
any other person sponsors or endorses such solicitation of contributions, sale of 
goods or services for charitable purposes or approves of such charitable 
purposes, or a charitable organization connected therewith, when such person 
has not given written consent to the use of such person’s name for these 
purposes; any member of the board of directors or trustees of a charitable 
organization or any other person who has agreed either to serve or to 
participate in any voluntary capacity in the campaign shall be deemed thereby 
to have given such member’s consent to the use of such member’s name in the 
campaign. 

(f) No person shall make any representation that such person is soliciting 
contributions for or on behalf of a charitable organization or shall use or 
display any emblem, device or printed matter belonging to or associated with 
a charitable organization for the purpose of soliciting or inducing contributions 
from the public without first being authorized to do so by the charitable 
organization. 

(g) No professional solicitor shall solicit, in any manner whatsoever, in the 
name of a charitable organization, whether exempt from this part or not, 
unless: 

(1) Prior to the commencement of each solicitation campaign, a completed 
solicitation campaign notice has been filed by a professional solicitor with 
the secretary of state on forms prescribed by the secretary of state. Such 
notice shall include, but not be limited to, a description of the solicitation 
event or campaign, the location and the telephone number from which the 
solicitation is to be conducted, and the names and residence addresses of 
each employee or other person who is working in connection with such 
campaign. An authorized official of the charitable organization on whose 
behalf the professional solicitor is acting, as well as an authorized official of 
the professional solicitor, shall certify that the solicitation campaign notice is 
true and complete. Within seventy-two (72) hours after any modifications or 
changes in the information or documentation required herein, the secretary 
of state shall be notified in writing of such changes; 

(2)(A) Prior to beginning any solicitation, such professional solicitor has 
filed with the secretary of state a true copy of any written agreement or 
contract which may have been entered into between a charitable organi- 
zation and the professional solicitor, which shall state the minimum 
amount or percentage, if any, which a charitable organization shall receive 
of revenues solicited, after solicitation expenses, as a result of a solicita- 
tion campaign; 

(B) If any agreement or contract between a professional solicitor and a 
charitable organization is oral, a written summary of the agreement or 
contract which sets forth the terms, conditions, fees, percentage splits and 
costs of the oral agreement or contract must be submitted to the secretary 
of state prior to beginning any solicitation or sales promotion campaigns; 

(C) Within seven (7) days of any change, modification or termination of 
any agreement or contract that a professional solicitor has entered into 
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with a charitable organization, a notice of such change, modification or 
termination must be filed with the secretary of state, along with a true 
copy of the new agreement which includes the changes and modifications 
in the terms, conditions, fees, percentage splits and costs. 
(h)(1) A paid solicitor shall be responsible for complying with, or for causing 
compliance with, each of the following requirements: 

(A) Prior to orally requesting a contribution, or contemporaneously 
with a written request for a contribution, it shall be clearly and conspicu- 
ously disclosed at the point of solicitation the name of the paid solicitor as 
on file with the division and that the solicitation is being conducted by a 
paid solicitor; 

(B) In the case of a solicitation campaign conducted orally, whether by 
telephone or otherwise, a written confirmation shall be sent to each person 
who has contributed or pledged to contribute, within five (5) days after 
that person has been solicited, which shall include a clear and conspicuous 
disclosure of the information required by subdivision (h)(1)(A); and 

(C) It shall not be represented that tickets to events will be donated for 
use by another, unless the following requirements have been met: 

(i) The paid solicitor has commitments in writing from charitable 
organizations stating that they will accept donated tickets and specify- 
ing the number of tickets they are willing to accept; and 

(ii) No more contributions for donated tickets shall be solicited than 
the number of ticket commitments received from _ charitable 
organizations. 

(2) The professional solicitor shall maintain a record of the names of 
donors, their addresses and the date that their donations were received for 
a three-year period after a solicitation campaign has been completed. No 
donor list, information or documentation, required to be maintained under 
this subsection (h), which is obtained by the secretary of state pursuant to 
this part, unless otherwise ordered by a court for good cause shown, shall be 
produced for inspection, copied by or its contents disclosed to any person 
other than an authorized representative of the secretary of state, the 
attorney general and reporter or the attorney general and reporter’s repre- 
sentative, or other proper law enforcement officials for the purpose of 
enforcing this part or prosecuting other criminal or civil violations, without 
the consent of the person who produced the information or documentation. 
The secretary of state, the attorney general and reporter or the attorney 
general and reporter’s representative or other proper law enforcement 
officials may use such information or documentation as determined neces- 
sary in the enforcement of this part or other criminal or civil laws, including 
the presentation as part of any administrative or judicial proceedings. 

(3) Prior to the commencement of each solicitation campaign, a profes- 
sional solicitor shall file with the secretary of state copies, or samples, of each 
type of solicitation campaign literature or promotional materials utilized in 
the solicitation campaign, including, but not limited to, the text of any 
solicitation scripts or pitches made to the public orally, which is utilized in 
the campaign. Within seven (7) days after any modification or changes in 
campaign solicitation literature or promotional materials utilized by the 
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professional solicitor, the secretary of state shall be notified in writing and be 

given samples or copies of such changes and modifications. 

(i) No person shall, in connection with the solicitation of contributions or the 
sale of goods, magazines, newspaper advertising, or any other service, use the 
name “POLICE,” “FIREFIGHTER,” or “FIREMEN,” unless properly autho- 
rized by a bona fide police or firefighter organization or police or fire 
department. Such authorization must bear the signatures of two (2) bona fide 
members of the organization or department. 

(j)(1) No person or organization, subject to this part, who fails to file any 
registration application, statement, report, or other information required to 
be filed with the secretary of state under this part as a prerequisite to 
registration shall engage in any of the activities permitted duly registered 
persons or organizations under this part. No person or organization shall 
engage in charitable solicitation without a current registration; and 

(2) No professional solicitor shall engage in solicitations on behalf of a 
nonexempt charitable organization, if such professional solicitor has knowl- 
edge that such nonexempt organization has failed to file a registration 
application with the secretary of state. 

(k) A professional solicitor, such professional solicitor’s agent, servant or 
employee shall disclose upon request by the solicitee the percentage of gross 
contributions raised by the professional solicitor which shall be received by the 
charitable organization after solicitation expenses, if known, or otherwise 
disclose the guaranteed minimum contract amount, which the charitable 
organization shall receive as a result of the solicitation campaign. 

(Z)(1) Any charitable organization that places or maintains a collection 
receptacle in public view for the purpose of collecting donated clothing, 
household items, or similar goods shall clearly and conspicuously display on 
two (2) sides, including the front, of each collection receptacle a permanent 
sign or label with the charitable organization’s name, address, phone 
number, electronic mail address, and a statement expressing the charitable 
purpose for which the charitable organization exists. 

(2) Any person who is not a charitable organization and who olden or 
maintains a collection receptacle in public view for the purpose of collecting 
donated clothing, household items, or similar goods, for resale for the 
purpose of retaining the proceeds of the sale of the items, shall clearly and 
conspicuously display on two (2) sides, including the front, of each collection 
receptacle a permanent sign or label with the person’s name, address, phone 
number, electronic mail address, and the following statement: 

THIS IS NOT A CHARITY. DONATIONS MADE HERE WILL BE 
SOLD BY <A_ FOR-PROFIT BUSINESS AND ARE NOT 
TAX-DEDUCTIBLE. 

(3)(A) Any person who is not a charitable organization and who places or 

maintains a collection receptacle in public view for the purpose of 

collecting donated clothing, household items, or similar goods, for resale 
for the purpose of paying over all or a portion of the proceeds from the sales 
to a charitable organization, shall display on two (2) sides, including the 
front, of each collection receptacle a permanent sign or label with the 
following statement: 

DONATIONS MADE HERE WILL BE SOLD BY A FOR-PROFIT 
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BUSINESS, AND A PORTION OF THE PROCEEDS WILL BE PAID 
TO [NAME OF CHARITABLE ORGANIZATION]. FURTHER INFOR- 
MATION ABOUT THESE PAYMENTS CAN BE OBTAINED FROM 

[NAME OF PERSON OPERATING COLLECTION RECEPTACLE] AT 

[PHONE NUMBER AND ELECTRONIC MAIL ADDRESS] AND FROM 

[NAME OF CHARITABLE ORGANIZATION] AT [PHONE NUMBER 

AND ELECTRONIC MAIL ADDRESS]. 

(B) The provisions of § 48-101-507 regarding professional solicitors 
shall apply to any person who places or maintains a collection receptacle 
pursuant to this subdivision (/)(3). 

(C) Any person who places or maintains a collection receptacle pursu- 
ant to this subdivision (/)(3) is not required to comply with the recordkeep- 
ing requirements of subdivision (h)(2). 

(4) The sign or labels required by this subsection (/) shall be placed on two 


(2) sides of the collection receptacle, including the front, with the required 
information printed in letters that are at least two inches (2”) in height or as 
large as the largest letter on the box, whichever is greater, and in a color that 
contrasts with the color of the collection receptacle so that the sign or label 
is clearly visible. 


(5A) Prior to placing any collection receptacle that is subject to this 
subsection (/), the person placing the collection receptacle shall obtain 
notarized written permission to place and operate the collection receptacle 
from the owner or all leaseholders of the property where the collection 
receptacle is to be located. Copies of the notarized written permission shall 
be maintained by the person placing the collection receptacle and provided 
to the owner or any leaseholder of the property at any time upon request. 
If the notarized written permission to place and operate the collection 
receptacle is obtained from the property owner, the person placing the 
collection receptacle shall notify all leaseholders, tenants, or other occu- 
pants of the property owner’s consent to the placement of the collection 
receptacle on the property. 

(B) The notarized written permission required by this subdivision (/)(5) 
shall include the signature of the person placing the collection receptacle, 
or that person’s authorized agent, and of the owner or all leaseholders of 
the property who have the authority to permit or allow structures, such as 
collection receptacles, to be placed on the property. 

(6) The person placing the collection receptacle shall maintain the collec- 


tion receptacle in a structurally sound, clean, and sanitary condition, and 
regularly empty the collection receptacle at least every two (2) weeks. The 
person placing the collection receptacle shall also be responsible for ensuring 
that no donations are present on the ground area surrounding the collection 
receptacle for a time period exceeding twenty-four (24) hours. 


(7)(A) The owner or any one (1) leaseholder of the property may request 
removal of a collection receptacle by submitting a written request and 
sending it to the address listed on the collection receptacle pursuant to 
subdivision (/)(1), (/)(2), or (1)(3), as applicable. The owner or leaseholder of 
the property shall also send a copy of the written request to the office of the 
secretary of state. 
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(B) The person placing the collection receptacle shall remove the 
collection receptacle as well as any contents left in and around the 
collection receptacle within thirty (30) days of receiving written notifica- 
tion of removal from the owner or any one (1) leaseholder of the property. 

(C) If the person placing the collection receptacle fails to remove the 
collection receptacle following the expiration of the thirty-day period, the 
owner or any one (1) leaseholder of the property shall have the right, 
without providing any additional notice to the person who placed the 
collection receptacle on the property, to take possession of, remove, and 
dispose of the collection receptacle and the contents thereof without 
incurring any civil or criminal liability for such actions. Any charges 
incurred in the removal and disposal of the collection receptacle by the 
owner or leaseholder of the property shall be invoiced to, and paid by, the 
person who placed the collection receptacle on the property. 

(D) Notwithstanding subdivisions (/)(7)(A)-(C), the owner or any one (1) 
leaseholder of the property may request immediate removal of a collection 
receptacle if the person who placed the collection receptacle on the 
property never received notarized written permission pursuant to subdi- 
vision (/)(5). ; 

(8)(A) Any violation of subdivisions (/)(1)-(5) constitutes a solicitation of 
contributions by unfair, false, misleading, or deceptive means or manner, 
and may be investigated under § 48-101-514. 

(B) The secretary of state may impose a civil penalty of not more than 
five thousand dollars ($5,000) for any violation of this subsection (J). 

(C) Any person who is sanctioned by the secretary of state for a violation 
of this subsection (7) may seek review of the secretary of state’s decision by 
requesting a contested case hearing, which shall be conducted pursuant to 
the Uniform Administrative Procedures Act, compiled in title 4, chapter 5. 

(D) Civil penalties imposed under this subsection (/) shall be enforced in 

the manner prescribed by § 48-101-514. 
(9)(A) Any owner or leaseholder of the property who suffers loss of money 
for removing or disposing of any collection receptacle or its contents 
following the expiration of the thirty-day period referred to in subdivision 
(1)(7)(B), or for any violation of subdivision (/)(6), may bring an action 
individually to recover actual damages. 

(B) The action may be brought in a court of competent jurisdiction in 
the county where the collection receptacle was removed, in the county in 
which the person who placed the collection receptacle conducts, transacts, 
or has transacted business, or, if the person who placed the collection 
receptacle cannot be found in any of the foregoing locations, in the county 
in which the person who placed the collection receptacle can be found. 


History. 

Acts 1976, ch. 735, § 18; T.C.A., § 48-2213; 
Acts 1989, ch. 285, §§ 23-29; 1991, ch. 299, § 9; 
1993, ch. 252, § 5; 1994, ch. 667, §§ 25-30; 
T.C.A., § 48-3-513; Acts 2007, ch. 523, §§ 25- 
33; 2015, ch. 221, § 1; 2017, ch. 146, §§ 7, 8. 


Compiler’s Note. 
Acts 2015, ch. 221, § 2 provided that the act, 


which added (m) [now (J)], shall apply to con- 
duct occurring on or after July 1, 2015. 


Attorney General Opinions. 

“Charitable purposes” and “noncharitable 
purposes” are not defined in the Charitable 
Solicitations Act. However, given the context in 
which those terms are used, “charitable pur- 
poses” would include activities in substantial 
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furtherance of the benevolent, educational, vol- 
untary health, philanthropic, humane, patri- 
otic, religious, and eleemosynary work of a 
charitable organization. Whether lobbying at 
any governmental level or in any particular 
“amount” constitutes a “charitable purpose” or 
a “noncharitable purpose” within the meaning 
of the Act will depend on the particular facts 
and circumstances involved in any given in- 
stance. An “action organization” may or may 
not be a charitable organization, depending on 
the particular facts and circumstances in any 
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given instance. Attempting to influence legisla- 
tion and advocating or campaigning for objec- 
tives that may only be attained via the legisla- 
tive process may or may not constitute a 
charitable purpose depending on the particular 
facts and circumstances involved in any given 
instance. Participating or intervening in any 
political campaign in support of or in opposition 
to any candidate for public office does not 
constitute a charitable purpose. OAG 16-41, 
2016 Tenn. AG LEXIS 41 (12/6/2016). 


NOTES TO DECISIONS 


1. Constitutionality. 

Prohibition of telephone solicitations by pro- 
fessional solicitors by former subsection (i) was 
in violation of U.S. Const., amends. 1 and 14, 
and Tenn. Const., art. I, §§ 8 and 19. WRG 
Enterprises, Inc. v. Crowell, 758 S.W.2d 214, 
1988 Tenn. LEXIS 176 (Tenn. 1988). 

A percentage based regulation upon the fees 
to be collected by professional solicitors is an 
unconstitutional invasion upon the rights of 
charities and fund raisers alike. Former sub- 
section (k) fell within the ambit of that prohi- 
bition, and violated U.S. Const., amends. 1 and 
14, and Tenn. Const., art. I, §§ 8 and 19. WRG 


Enterprises, Inc. v. Crowell, 758 S.W.2d 214, 
1988 Tenn. LEXIS 176 (Tenn. 1988). 

The requirement for the filing of solicitation 
notices, solicitation literature and the text of 
oral solicitations is not an impermissible bur- 
den on free speech and the provisions do not 
violate equal protection. State v. Smoky Mt. 
Secrets, 937 S.W.2d 905, 1996 Tenn. LEXIS 695 
(Tenn. 1996). 

The disclosure provisions of T.C.A. § 48-101- 
513 do not violate the freedom of speech provi- 
sions of the federal and state constitutions. 
State v. Smoky Mt. Secrets, 937 S.W.2d 905, 
1996 Tenn. LEXIS 695 (Tenn. 1996). 


48-101-514. Enforcement by secretary of state. 


(a)(1) The secretary of state, upon the secretary of state’s own motion or 
upon complaint of any person, if the secretary of state has reasonable ground 
to suspect any violation of this part or any rule thereunder or to aid in 
enforcement of this part, may publicly or privately investigate as the 
secretary of state deems necessary any charitable organization, professional 
solicitor or other person to determine whether such person or organization 
has filed any registration application or other information required under 
this part that contains false or misleading statements, has conducted any 
solicitation of contributions by any unfair, false, misleading or deceptive 
means or manner, or has otherwise violated any provision of this part. If the 
secretary of state finds that any application or other information contains 
false or misleading statements or that a registrant under this part has 
violated the provisions thereof, the secretary of state may find that such 
registrant’s registration is improper or unlawful. Further, the secretary of 
state, or the secretary of state’s authorized representative, may impose a 
civil penalty of not more than five thousand dollars ($5,000) for each and any 
violation of this part or a rule thereunder. Upon notice to the affected parties 
of an order by the secretary of state that registration is improper or unlawful 
and/or that sanctions should be imposed, including civil penalties, the 
affected party may seek review of that decision by requesting a contested 
case hearing, which shall be conducted pursuant to the Uniform Adminis- 
trative Procedures Act, compiled in title 4, chapter 5. 
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(2) Any civil penalty shall be enforced in the following’ manner: 

(A) If a petition for review of the assessment of a penalty through a 
contested case hearing is not filed within thirty (30) days after the date the 
assessment is served, the affected party shall be deemed to have consented 
to the assessment and it shall become final; 

(B) Whenever any assessment has become final, because of a person’s 
failure to appeal the secretary of state’s assessment or otherwise, the 
secretary of state, in the name of the state, may apply to the appropriate 
court for a judgment and seek execution on such judgment. The court, in 
such proceedings, shall treat the failure to appeal such assessment as a 
confession of judgment in the amount of the assessment; and 

(C) The secretary of state may institute proceedings for assessment in 
the chancery court of Davidson County or in the chancery court of the 
county in which all or part of the violation or failure to comply occurred, or 
in the county in which such person resides, has such person’s principal 
place of conducting solicitations, or has conducted or transacted business 
or solicitation campaigns. 

(b)(1) In conducting a public or private investigation as set forth in this part, 
the secretary of state or the secretary of state’s authorized representative 
may issue subpoenas and summon witnesses, administer oaths to such 
witnesses, take the depositions of witnesses, compel the production of 
documents, exhibits, records or things, and require testimony on any issue 
related to the investigation. 

(2) The secretary of state may visit, investigate or place investigative 
personnel in the office or places of operation of a charitable organization or 
professional solicitor. 

(3) In addition to the authority to inspect fiscal or other records set forth 
in § 48-101-509, the secretary of state, in conducting a public or private 
investigation, may compel by either a request for production of documents, 
exhibits or things or subpoena duces tecum the presentation or delivery of all 
books, records, documents or other tangible items, by any person, which the 
secretary of state believes to be pertinent to the conduct of such 
investigation. 

(4) Subpoenas under this part may be served by registered mail, return 
receipt requested, to the addressee’s registered mailing address, or by such 
personnel as the secretary of state may designate, or shall be directed for 
service to the sheriff of the county where such witness resides is conducting 
a solicitation campaign or is found or where such person in custody of any 
books, records or papers resides or is found. 

(5) In case of a refusal to obey a subpoena issued to any person under this 
part, any circuit or chancery court of this state within the jurisdiction in 
which the person refusing to obey the subpoena resides or is found may issue 
to such person, upon application by the secretary of state, an order requiring 
such person to appear before the court to show cause why such person should 
not be held in contempt for refusal to obey the subpoena. Failure to obey a 
subpoena may be punished by the court as a contempt of court. 

(6) At any time prior to the return date specified in the secretary of state’s 
subpoena or request for production of documents, exhibits, or things pursu- 
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ant to this subsection (b), or within the ten (10) days following service of such 
subpoena or request, whichever is shorter, any person from whom informa- 
tion has been requested may petition the circuit or chancery court of 
Davidson County, stating good cause, for a protective order to extend the 
return date for a reasonable time, or to modify or set aside the subpoena or 
request for production. The secretary of state shall receive at least one (1) 
day’s notice of such a petition and shall be given an opportunity to respond. 

(7) Any person who has received a subpoena or request for production 
pursuant to this part, and who, with intent to avoid, evade or prevent 
compliance, in whole or in part, removes from any place, conceals, withholds, 
destroys, mutilates, falsifies or by any other means alters any documentary 
material in the possession, custody or control of any person subject to such 
notice, is subject to a civil penalty of not more than two thousand five 
hundred dollars ($2,500) recoverable by the state in addition to any other 
appropriate sanction. 

(c)(1) Whenever it appears to the secretary of state that any person has 
engaged or is about to engage in any act or practice constituting a violation 
of any provision of this part or any rule or order hereunder, and that 
proceeding would be in the public interest, the secretary of state may in the 
secretary of state’s discretion bring an action, in the name of the state, 
through the attorney general and reporter in the circuit or chancery court of 
any county of this state, to: 
(A) Enjoin the acts, practices or violations of this part; 
(B) Impose civil penalties; 
(C) Appropriately remedy damages caused directly or indirectly by any 
violations of this part; 
(D) Prohibit the disposing of any contributions or altering in any other 
way the financial status of that person or organization; 
(KE) Enforce compliance with this part or any rule or order hereunder; 
and | 
(F) Provide other appropriate relief for violations of this part. 

(2) The action may be brought in a court of competent jurisdiction in the 
county where the alleged violation of this part took place, is taking place, or 
is about to take place, or in the county in which such person resides, has such 
person’s principal place of conducting solicitations, conducts, transacts, or 
has transacted solicitations or, if the person cannot be found in any of the 
foregoing locations, in the county in which such person can be found. 

(3) Upon a showing of a violation of this part, the courts are authorized to: 

(A) Issue orders to restrain or enjoin, temporarily or permanently, 
violations of this part; 

(B) Disgorge proceeds from unlawful solicitations; 

(C) Provide restitution to solicitees or injured charitable organizations; 

(D) Forfeit to the state any unlawfully obtained contributions; 

(FE) Prohibit the disposal of assets or any contributions or the altering of 
the financial status of any person or organization in violation of this part; 

(F) Appoint a receiver or conservator of a defendant’s assets; and 

(G) Grant other proper equitable relief. 

(4) The court may not require the secretary of state to post a bond, and no 
costs shall be taxed to the secretary of state in actions commenced under this 
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part. f 

(5) Whenever any order for injunctive relief or other relief is granted in an 
action, or pursuant to an application by the secretary of state in the name of 
the state under this part, reasonable costs, including the costs of investiga- 
tion, and attorney’s fees may be awarded to the secretary of state, for use by 
the secretary of state in defraying the costs of administering this part. 

(6) Any knowing violation of the terms of an injunction or order for other 
relief issued pursuant to subdivision (3) shall be prima facie evidence of a 
violation of this part in any action brought pursuant to this section and is 
punishable by a civil penalty of not more than ten thousand dollars ($10,000) 
recoverable by the state for each violation, in addition to any other 
appropriate relief. 

(d) The secretary of state, or the secretary of state’s designee, may appear 
before any court of competent jurisdiction empowered to issue warrants of 
arrest in criminal cases and request the issuance of a warrant; upon presen- 
tation of probable cause, the court shall issue a warrant directed to any sheriff, 
deputy sheriff, or police officer. 


History. Cross-References. 
Acts 1976, ch. 735, § 14; T.C.A., § 48-2214; Certified mail in lieu of registered mail, § 1- 
Acts 1989, ch. 285, §§ 30-32; 1991, ch. 299, 3-111. 


8§ 10, 11; 1993, ch. 252, §§ 6-11; T.C.A., § 48- Contempt of court, title 3, ch. 3; title 29, ch. 9. 
3-514. 


48-101-515. Penalties. 


Any person who willfully and knowingly violates any provisions of this part 
or who willfully and knowingly gives false or incorrect information to the 
secretary of state, in filing statements or reports required by this part, whether 
such report or statement is verified or not, commits a Class B misdemeanor for 
the first offense, punishable as provided in § 40-35-111, and for the second and 
any subsequent offense commits a Class E felony. 


History. Cross-References. 

Acts 1976, ch. 735, § 16; T.C.A., § 48-2216; Penalty for Class B misdemeanor, § 40-35- 
Acts 1989, ch. 591, §§ 48, 113; 1994, ch. 667, 111. 
§ 31; T.C.A., § 48-3-515. Penalty for Class E felony, § 40-35-111. 


48-101-516. Foreign organizations and solicitors — Service of process. 


(a) Any charitable organization or professional solicitor which has its 
principal place of business without the state, or which is organized under and 
by virtue of the laws of a foreign state, and which solicits contributions from 
people in this state, shall be subject to this part and shall be deemed to have 
irrevocably appointed the secretary of state as its agent upon whom may be 
served any summons, subpoena duces tecum or other process directed to such 
charitable organization or professional solicitor or any partner, principal officer 
or director thereof in any action or proceeding brought under this part. 

(b) Service of such process upon the secretary of state shall be made by 
personally delivering to and leaving with the secretary of state a copy thereof 
at the capitol in Nashville. Such service shall be sufficient service; provided, 
that notice of such service and a copy of such process are forthwith sent to such 
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charitable organization or professional solicitor by registered or certified mail 
with return receipt requested at its office, as set forth in the registration form 
required to be filed with the secretary of state pursuant to this part or, in 
default of the filing of such forms, at the last address known. 


History. Cross-References. 
Acts 1976, ch. 735, § 15; T.C.A., §§ 48-2215, Certified mail in lieu of registered mail, § 1- 
48-3-516. 3-111. 


48-101-517. Use of funds. 


Funds collected under this part shall be used by the secretary of state to 
defray the cost of administering this part. 


History. 
Acts 1976, ch. 735, § 20; T.C.A., §§ 48-2218, 
48-3-517; Acts 2007, ch. 523, § 34. 


48-101-518. Construction of part. 


(a) The powers and remedies provided in this part shall be cumulative and 
supplementary to all other powers and remedies otherwise provided by law. 
The invocation of one (1) power or remedy herein shall not be construed as 
excluding or prohibiting the use of any other available remedy. 

(b) This part shall not be construed to preempt any more stringent county or 
municipal provisions or to restrict local units of government from adopting 
more stringent provisions, and, in such case, such provisions shall be complied 
with if the registrant desires to solicit within the geographic district of the local 
unit of government. 

(c) Nothing in this part shall be construed to preempt any municipality from 
exercising general police powers of municipalities by ordinance or otherwise 
over organizations which are excluded from the application of this part or from 
organizations which are included within this part. 

(d) In the event this part, insofar as prohibited practices are concerned, 
conflicts with any ordinance or regulation of any municipality, the most 
restrictive provisions shall apply; further, such regulations or ordinances 
adopted by a municipality may be broader in scope and more restrictive in 
their application than this part. 

(e) Insofar as reporting or disclosure of financial reports is concerned, the 
right to require information not included in this part is hereby expressly 
reserved unto the municipalities of this state. Any municipality in this state is 
authorized to accept financial reports to the secretary of state as financial 
reports which may be required by municipal ordinances or regulations. 

(f) Nothing in this part shall be construed to require any municipality which 
has adopted, prior to July 1, 1977, ordinances or regulations controlling, 
omitting, or prohibiting certain types of solicitation practices to adopt the 
accounting practices provided for in this part; provided, that any municipality 
which adopts such ordinances after July 1, 1977, shall conform to the 
accounting practices as provided for in this part. 


48-101-519 


History. 
Acts 1976, ch. 735, § 17; T.C.A., § 48-2217; 
Acts 1989, ch. 285, § 33; T.C.A., § 48-3-518. 
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NOTES TO DECISIONS 


1. Excessive Discretion In Local Ordi- 
nance. 

Where plaintiff charitable organization filed 
suit against defendants, a local government 
and the chairman of its solicitations board, 
challenging the Charitable Solicitations Ordi- 
nance, Nashville & Davidson County, Tenn., 
Metro. Code §§ 6.64.070-6.64.230 (1999), as 
unconstitutional in violation of the first and 
fourteenth amendments, the organization’s mo- 
tion for a preliminary injunction was granted 
prohibiting the enforcement of the ordinance; 


while T.C.A. § 48-101-518(a)-(f) allow a munici- 
pality to enact a more “stringent” regulation of 
charitable solicitations, the board was granted 
sweeping discretion in its determination of 
whether to issue a permit, such as in the 
requirement that the board consider an appli- 
cant’s character and integrity and in the re- 
quirement that the board determine if the so- 
licitation was in the interest of the public 
welfare. Feed the Children, Inc. v. Metro. Gov't 
of Nashville, 330 F. Supp. 2d 935, 2002 U.S. 
Dist. LEXIS 27482 (M.D. Tenn. 2002). 


48-101-519. Registration — Written agreement. 


(a) No commercial co-venturer shall conduct any charitable sales promotion 
in this state on behalf of a charitable or civic organization unless the charitable 
or Civic organization is duly registered or granted the appropriate exemption. 

(b) Prior to any charitable sales promotion in this state, the commercial 
co-venturer shall have a written agreement with the charitable or civic 
organization on whose behalf the charitable sales promotion is to be conducted. 
The agreement shall be signed by an authorized representative of the com- 
mercial co-venturer and two (2) officers of the charitable or civic organization. 

(c) The commercial co-venturer shall maintain all records in connection 
with the charitable sales promotion for a period of three (3) years after the end 
date of the charitable sales promotion. All charitable sales promotion records 
shall be made available to the division upon request. 


History. 
Acts 2007, ch. 523, § 35. 


48-101-520. Recovery of damages — Actions — Treble damages — 
Settlement — Attorney’s fees. 


(a)(1) Any solicitee or person who suffers an ascertainable loss of money or 
property, real, personal, or mixed, or any other article, commodity, or thing 
of value wherever situated, as a result of the use or employment by another 
person of an unfair, false, misleading or deceptive act or practice declared to 
be unlawful by this part or any other violation of this part, may bring an 
action individually to recover actual damages. 

(2) The action may be brought in a court of competent jurisdiction in the 
county where the alleged unfair, false, misleading or deceptive act or 
practice, or other violation of this part, took place, is taking place, or is about 
to take place, or in the county in which such person conducting solicitations 
resides, has such person’s principal place of conducting solicitations, con- 
ducts, transacts, or has transacted solicitations, or, if the person cannot be 
found in any of the foregoing locations, in the county in which such person 
can be found. 
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(3) Any private action commenced under this part shall be brought within 
one (1) year from a person’s discovery of the violation of this part, but in no 
event shall an action under this part be brought after four (4) years from the 
date of the solicitation giving rise to the claim for relief. 

(b)(1) If the court finds that the use or employment of the unfair, false, 

misleading or deceptive act or practice or other violation was a willful or 

knowing violation of this part, the court may award three (3) times the 
actual damages sustained and may provide such other relief as it considers 
necessary and proper. 

(2) In determining whether treble damages should be awarded, the trial 
court may consider, among other things: 

(A) The competence of the solicitee; 

(B) The nature of the deception or coercion practiced upon the solicitee; 
(C) The damage to the solicitee; and 

(D) The good faith of the person found to have violated this part. 

(c) Without regard to any other remedy or relief to which a person is 
entitled, anyone affected by a violation of this part may bring an action to 
obtain a declaratory judgment that the act or practice violates this part and to 
enjoin the person who has violated, is violating or who is otherwise likely to 
violate this part; provided, that such action shall not be filed once the secretary 
of state has commenced a proceeding pursuant to § 48-101-514(c). 

(d) Any person who has been affected by an act or practice declared to be a 
violation of this part may accept any written reasonable offer of settlement 
made by the person or persons considered to have violated this part; provided, 
that the tender of acceptance of such a settlement offer shall not abate any 
proceeding commenced by the secretary of state pursuant to § 48-101-514(c). 

(e) Any permanent injunction, judgment, or final court order made pursuant 
to § 48-101-514(c), which has not been complied with, shall be prima facie 
evidence of the violation of this part in any action brought pursuant to this 
section. 

(f) Upon a finding by the court that a provision of this part has been 
violated, the court may award to the person bringing such action reasonable 
attorney’s fees and costs. 

(g) Upon the commencement of any action brought under subsections (a) 
and (b), the clerk of the court shall mail a copy of the complaint or other initial 
pleading to the secretary of state and, upon the entry of any judgment, order, 
or decree shall mail a copy to the secretary of state. 


History. 
Acts 1989, ch. 285, § 34; T.C.A., § 48-3-520. 


48-101-521. Requirement of filing financial reports by charitable orga- 
nizations soliciting and receiving contributions for disas- 
ters. 


(a) Any charitable organization, other than a bona fide religious institution, 
that solicits and receives contributions exceeding twenty-five thousand dollars 
($25,000) for a charitable purpose related to a disaster in this state shall file 
quarterly financial reports with the secretary of state, on forms prescribed by 
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the secretary of state, detailing the money raised and expended by the 
organization as a result of the solicitation, until the funds are expended. The 
first quarterly report shall be filed on the last day of the third month following 
the commencement of solicitations. 

(b) Any charitable organization other than a bona fide religious institution, 
which solicited and received contributions exceeding twenty-five thousand 
dollars ($25,000) for a charitable purpose related to a disaster in this state 
between May 1, 2010, and May 20, 2011, shall file a financial report with the 
secretary of state, on a form prescribed by the secretary of state, on June 30, 
2011. The report shall detail all funds received and expended by the organi- 
zation as a result of the solicitation. After June 30, 2011, the organization shall 
file quarterly financial reports with the secretary of state, on forms prescribed 
by the secretary of state, detailing the money raised and expended by the 
organization as a result of the solicitation, until the funds are expended. 


History. renumbered from § 48-101-522 by authority of 
Acts 2011, ch. 232, § 4; T.C.A § 48-101-522. the Code Commission in 2019. 


Code Commission Notes. This section was 


PART 6 
TENNESSEE PROFESSIONAL CORPORATION ACT 


48-101-601. Short title. 


This part shall be known and may be cited as the “Tennessee Professional 
Corporation Act.” 


History. Textbooks. 
Acts 1992, ch. 698, § 1; T.C.A., § 48-3-601. Tennessee Jurisprudence, 3 Tenn. Juris., At- 
torney and Client, § 4; 8 Tenn. Juris., Credi- 


Attorney General Opinions. tors’ Suits, § 5. 


Applicability, OAG 90-30, 1990 Tenn. AG 
LEXIS 37 (3/2/90). 


NOTES TO DECISIONS 
DECISIONS UNDER PRIOR LAW 


1. Bankruptcy. shareholder’s interest in such a corporation. 
The (former) Tennessee Professional Corpo- McAllester v. Andrews, 14 B.R. 356, 1981 


ration Act does not contain any express provi- Bankr. LEXIS 3018 (Bankr. M.D. Tenn. Sep. 4, 
sions as to the effect of the filing of a bank- 1981), 
ruptcy petition by a shareholder on the 


48-101-602. Applicability of Tennessee Business Corporation Act. 


The Tennessee Business Corporation Act, compiled in chapters 11-27 of this 
title, applies to professional corporations, both domestic and foreign, to the 
extent not inconsistent with this part. 


History. 
Acts 1992, ch. 698, § 1; T.C.A., § 48-3-602. 
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48-101-603. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “Disqualified person” means an individual or entity that for any 
reason is or becomes ineligible under this part to be issued shares by a 
professional corporation; 

(2) “Domestic professional corporation” means a professional corporation; 

(3) “Foreign professional corporation” means a corporation or association 
for profit incorporated for the purpose of rendering professional services 
under a law other than the law of this state; 

(4) “Law” includes rules promulgated in accordance with § 48-101-630; 

(5) “Licensing authority” means the officer, board, agency, court or other 
authority in this state empowered to license or otherwise authorize the 
rendition of a professional service; 

(6) “Professional corporation” means a corporation for profit, other than a 
foreign professional corporation, subject to this part; 

(7) “Professional service” means a service that may be lawfully rendered 
only by a person licensed or otherwise authorized by a licensing authority in 
this state to render the service, and that may not be lawfully rendered by a 
corporation under the Tennessee Business Corporation Act, compiled in 
chapters 11-27 of this title; and 

(8) “Qualified person” means an individual, general partnership or pro- 
fessional corporation to whom shares under this part may be issued. 


History. 
Acts 1992, ch. 698, § 1; T.C.A., § 48-3-603. 


48-101-604. Incorporation. 


(a) One (1) or more persons may incorporate a professional corporation by 

delivering to the secretary of state for filing a charter that states: 
(1) It is a professional corporation; and 
(2) Its purpose is to render the specified professional services. 

(b) A corporation incorporated under a general law of this state whose 
charter has not been repealed by this part may elect professional corporation 
status by amending its charter to comply with subsection (a) and § 48-101- 
609. 


History. 
Acts 1992, ch. 698, § 1; T.C.A., § 48-3-604. 


48-101-605. Election. 


(a) Except to the extent authorized by subsection (b), a corporation may 
elect professional corporation status under § 48-101-604 solely for the purpose 
of rendering professional services (including services ancillary to it) and solely 
within a single profession. 

(b) A corporation may elect professional corporation status under § 48-101- 
604 for the purpose of rendering professional services within two (2) or more 
professions, and for the purpose of engaging in any lawful business authorized 
by the Tennessee Business Corporation Act, compiled in chapters 11-27 of this 


48-101-606 MISCELLANEOUS CORPORATION PROVISIONS 494 
title, only if the combination of professional purposes or of-professional and 
business purposes is specifically authorized by the licensing law of this state 


applicable to each profession in the combination. 


History. 
Acts 1992, ch. 698, § 1; T.C.A., § 48-3-605. 


Textbooks. 
Tennessee Forms (Robinson, Ramsey and 
Harwell), Nos. 5-301, 5-308, 5-304. 


48-101-606. Powers — Professional services. 


(a) Except as provided in subsection (b), a professional corporation has the 
powers enumerated in chapter 13 of this title. 

(b) A professional corporation may be a promoter, general partner, member, 
associate or manager of a partnership, joint venture, trust or other entity only 
if the entity is engaged solely in rendering professional services or in carrying 
on business authorized by the professional corporation’s charter. 


History. 
Acts 1992, ch. 698, § 1; T.C.A., § 48-3-606. 


48-101-607. Rendering professional services in this state — Require- 
ments. 


(a) A domestic or foreign corporation may render professional services in 
this state only through individuals licensed or otherwise authorized in this 
state to render the services. 

(b) Subsection (a) does not: 

(1) Require an individual employed by a professional corporation to be 
licensed to perform services for the corporation if a license is not otherwise 
required; 

(2) Prohibit a licensed individual from rendering professional services in 
such person’s individual capacity although such person is a shareholder, 
director, officer, employee or agent of a domestic or foreign professional 
corporation; or 

(3) Prohibit an individual licensed in another state from rendering 
professional services for a domestic or foreign professional corporation in 
this state if not prohibited by the licensing authority. 


History. 
Acts 1992, ch. 698, § 1.; T.C.A., § 48-3-607. 


NOTES TO DECISIONS 


Analysis 


1. Personal Liability. 
2. Fraud. 


1. Personal Liability. 
Chapter 7 debtor, an attorney, denied a bank- 
ruptcy discharge after he failed to satisfactorily 


explain the disposition of client funds, could not 
hide behind the legal fiction that his profes- 
sional corporation was a separate entity in 
order to escape liability because he was liable 
for his own wrongful acts in rendering services 
as an employee of the professional corporation. 
Hendon v. Lufkin (In re Lufkin), 393 B.R. 585, 
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2008 Bankr. LEXIS 5099 (Bankr. E.D. Tenn. 
Aug. 18, 2008). 


2. Fraud. 
Chapter 7 debtor, an attorney, denied a bank- 
ruptcy discharge after he failed to satisfactorily 
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limited liability corporation, was a separate 
entity in order to escape liability because he 
was personally liable for his wrongful conduct. 
Hendon v. Lufkin (In re Lufkin), 393 B.R. 585, 
2008 Bankr. LEXIS 5099 (Bankr. E.D. Tenn. 
Aug. 18, 2008). 


explain the disposition of client funds, could not 
hide behind the legal fiction that his law firm, a 


48-101-608. Professional services limited by charter. 


(a) A professional corporation may not render any professional service or 
engage in any business other than the professional service and business 
authorized by its charter. 

(b) Subsection (a) does not prohibit a professional corporation from invest- 
ing its funds in real estate, mortgages, securities or any other type of 
investment. 


History. | 
Acts 1992, ch. 698, § 1; T.C.A., § 48-3-608. 


48-101-609. Name. 


(a) The name of a domestic professional corporation and of a foreign 
professional corporation authorized to transact business in this state, in 
addition to satisfying the requirements of chapter 14 (except for § 48-14- 
101(a)(1)) and chapter 25 of this title: 

(1) Must contain the words “professional corporation,” “professional asso- 

ciation,” or “service corporation” or the abbreviation “P.C.,” “P.A.,” or “S.C.”; 

and 

(2) May not contain language stating or implying that it is incorporated 
for a purpose other than that authorized by § 48-101-605 and its charter. 

(b) Chapters 14 and 25 of this title do not prevent the use of a name 
otherwise prohibited by those sections if it is the personal name of a 
shareholder or former shareholder of the domestic or foreign professional 
corporation or the name of an individual who was associated with a predeces- 
sor of the corporation. 
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History. 
Acts 1992, ch. 698, § 1; T.C.A., § 48-3-609. 


48-101-610. Stock — Limitations on ownership. 


(a)(1) A professional corporation may issue shares, fractional shares, and 
rights to purchase shares. 

(2) A professional corporation may only issue shares for sale to other 
persons not licensed to practice such profession in Tennessee if the licensing 
authority which licenses the professionals forming such corporations spe- 
cifically authorizes the issuance of such shares. If permitted by the authority 
which licenses such professionals, and if such professionals form corpora- 
tions, such corporations may issue such shares, fractional shares and rights 
or options to purchase shares only to: 
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(A) Individuals who are authorized by law in this or another state to 
render a professional service described in the corporation’s charter; 

(B) General partnerships in which all the partners are qualified per- 
sons with respect to the professional corporation and in which at least one 
(1) partner is authorized by law in this state to render a professional 
service described in the corporation’s charter; 

(C) Professional corporations, domestic or foreign, authorized by law in 
this state to render a professional service described in the corporation’s 
charter; or 

(D) Professional limited liability companies, domestic or foreign, autho- 
rized by law in this state to render a professional service described in the 
professional limited liability company’s articles. 

(b) If a licensing authority with jurisdiction over a profession considers it 
necessary to prevent violation of the ethical standards of the profession, the 
authority may by rule restrict or condition, or revoke in part, the authority of 
professional corporations subject to its jurisdiction to issue shares. A rule 
promulgated under this section does not, of itself, make a shareholder of a 
professional corporation at the time the rule becomes effective a disqualified 
person. 

(c) Shares issued in violation of this section or a rule promulgated under this 
section are void. 

(d)(1) Notwithstanding any other provision of this chapter, the following 

health care professionals shall have a right to form and own shares in the 

same professional corporation formed pursuant to this part: 

(A) Optometrists licensed under title 63, chapter 8, and ophthalmolo- 
gists licensed under title 63, chapter 6 or 9; 

(B) Podiatrists licensed under title 63, chapter 3, and physicians 
licensed under title 63, chapter 6 or 9, except radiologists, pathologists, or 
anesthesiologists; 

(C) Doctors of chiropractic licensed under title 68, chapter 4, and 
physicians licensed under title 63, chapter 6 or 9, except radiologists, 
pathologists, and anesthesiologists; and 

(D) Physician assistants licensed under title 63, chapter 19, part 1, and 
physicians licensed under title 63, chapter 6 or 9, except radiologists, 
pathologists, and anesthesiologists. 

(2) The services rendered by these health care professionals are consid- 
ered related and complementary to one another; provided, that nothing in 
this chapter shall be construed to alter the lawful scope of practice of a 
professional forming a professional corporation pursuant to this subsection 
(d); and provided further, that nothing in this part shall be construed to 
allow any professional forming a professional corporation pursuant to this 
subsection (d) to conduct the professional’s practice in a manner contrary to 
the standards of ethics applicable to the profession. Such individual shall 
accurately state the individual’s professional credentials on any advertise- 
ment to the public. . 


History. T.C.A., § 48-3-610; Acts 2002, ch. 742, § 1; 
Acts 1992, ch. 698, § 1; 1994, ch. 868, § 9; 2003, ch. 45, § 1; 2005, ch. 59, § 1. 
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Textbooks. 
Tennessee Forms (Robinson, Ramsey and 
Harwell), Nos. 5-302, 5-305. 


Attorney General Opinions. 

Any health care professionals possessing a 
statutory right to form and become members of 
the same professional corporation or profes- 
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sional limited liability company, respectively, 
may serve as officers and directors of that 
professional corporation, or as governors or 
managers of that professional limited liability 
company, OAG 03-010, 2003 Tenn. AG LEXIS 
11 (1/24/03). 


NOTES TO DECISIONS 


1. Conduct of Medical Professional Cor- 
poration. 

Tennessee Board of Chiropractic Examiners 
had authority to revoke a chiropractor’s license 
under T.C.A. § 63-4-114(4) as under T.C.A. 
§ 48-101-610(d), a chiropractor could not con- 
duct a practice in a manner that was contrary 
to the standards of ethics applicable to the 
profession simply by using the shield of a pro- 
fessional corporation; the chiropractor could 
not circumvent Tenn. Comp. R. & Regs. § 0260- 


02-.20(6)(a) by having a medical professional 
corporation’s employees or agents conduct tele- 
marketing that would otherwise be prohibited. 
Byrd v. Tenn. Bd. of Chiropractic Examiners, — 
S.W.3d —, 2011 Tenn. App. LEXIS 440 (Tenn. 
Ct. App. Aug. 11, 2011), appeal denied, — 
S8.W.3d —, 2011 Tenn. LEXIS 1178 (Tenn. Dec. 
138, 2011), cert. denied, Byrd v. Tenn. Bd of 
Chiropractic Exam’rs, 182 L. Ed. 2d 869, 132 S. 
Ct. 2109, 566 U.S. 975, 2012 U.S. LEXIS 3329. 


DECISIONS UNDER PRIOR LAW 


Analysis 


1. Construction. 
2. Execution on Judgment. 
3. Bankruptcy. 


1. Construction. 

The general assembly’s use of the word “re- 
tire” meant to retire from, withdraw from, or 
terminate employment. Vawter, Kennedy & 
Kennedy, P.C. v. Vawter, 776 S.W.2d 520, 1989 
Tenn. LEXIS 422 (Tenn. 1989). 


2. Execution on Judgment. 

The effect of a judgment creditor's levy on a 
professional’s shares in a professional corpora- 
tion should be the same as if a professional 
shareholder had become disqualified from prac- 
ticing the profession. McAllester v. Andrews, 14 
B.R. 356, 1981 Bankr. LEXIS 3018 (Bankr. 
M.D. Tenn. Sep. 4, 1981). 

Although alienation of a professional’s shares 
in a professional corporation may be restricted, 
they nevertheless are subject to execution by a 


judgment creditor even though the new owner 
may not be a qualified professional. McAllester 
v. Andrews, 14 B.R. 356, 1981 Bankr. LEXIS 
3018 (Bankr. M.D. Tenn. Sep. 4, 1981). 


3. Bankruptcy. 

The (former) Tennessee Professional Corpo- 
ration Act does not contain any express provi- 
sions as to the effect of the filing of a bank- 
ruptcy petition by a shareholder on the 
shareholder’s interest in such a corporation. 
McAllester v. Andrews, 14 B.R. 356, 1981 
Bankr. LEXIS 3018 (Bankr. M.D. Tenn. Sep. 4, 
1981). 

Trustee was entitled to the redemption value 
of bankrupt professional’s shares in a profes- 
sional corporation as of the date of the filing of 
the bankruptcy petition since the bylaws of the 
corporation, as authorized by former subsection 
(c), provided for redemption in the event of 
professional disqualification. McAllester v. An- 
drews, 14 B.R. 356, 1981 Bankr. LEXIS 3018 
(Bankr. M.D. Tenn. Sep. 4, 1981). 


48-101-611. Required statement to appear on each share certificate. 


(a) The following statement must appear conspicuously on each share 
certificate issued by a professional corporation: 


The transfer of shares of a professional corporation is restricted by 
the Tennessee Professional Corporation Act, and is subject to further 
restriction imposed from time to time by the licensing authority. 
Shares of a professional corporation are also subject to a statutory 


compulsory repurchase obligation. 


(b) Within a reasonable time after the issuance or transfer of shares of a 
professional corporation that do not contain such statement, the corporation 
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shall send the shareholders a written notice containing the statement required 
by subsection (a). 


History. 
Acts 1992, ch. 698, § 1; T.C.A., § 48-3-611. 


48-101-612. Transfer or pledge of shares. 


(a)(1) A shareholder of a professional corporation may transfer or pledge 
shares, fractional shares, and rights or options to purchase shares of the 
corporation only to individuals, general partnerships, professional limited 
liability companies and professional corporations qualified under § 48-101- 
610 to be issued shares. 

(2) Nothing in this section shall be construed as prohibiting such a 
shareholder from pledging shares to a financial institution as collateral for 
a loan. 
(b) Atransfer of shares made in violation of subsection (a), except one made 

by operation of law or court judgment, is void. 


History. 
Acts 1992, ch. 698, § 1; 1994, ch. 868, § 8; 
T.C.A., § 48-3-612. 


48-101-613. When professional corporation must acquire the shares of 
its stockholder. 


(a) A professional corporation must acquire (or cause to be acquired by a 
qualified person) the shares of its shareholder, at a price the corporation 
believes represents their fair value as of the date of death, disqualification, 
transfer, retirement or termination of employment, if: 

(1) The shareholder dies; 
(2) The shareholder becomes a disqualified person, except as provided in 

subsection (c); 

(3) The shares are transferred by operation of law or court judgment to a 
disqualified person, except as provided in subsection (c); or 

(4) The shareholder retires, withdraws from or terminates employment 
with the professional corporation. 

(b) Ifa price for the shares is fixed in accordance with the charter or bylaws 
or by private agreement, that price controls. If the price is not so fixed, the 
corporation shall acquire the shares in accordance with § 48-101-614. If the 
disqualified person rejects the corporation’s purchase offer, either the person or 
the corporation may commence a proceeding under § 48-101-615 to determine 
the fair value of the shares. 

(c) This section does not require the acquisition of shares in the event of 
disqualification if the disqualification lasts no more than five (5) months from 
the date the disqualification or transfer occurs. 

(d) This section and § 48-101-614 do not prevent or relieve a professional 
corporation from paying pension benefits or other deferred compensation for 
services rendered to a former shareholder if otherwise permitted by law. 

(e) A provision for the acquisition of shares contained in a professional 
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corporation’s charter or bylaws, or in a private agreement, is specifically 
enforceable. 


History. 
Acts 1992, ch. 698, § 1; T.C.A., § 48-3-613. 


48-101-614. Notice of acquisition of shares — Acceptance — Termina- 
tion of interest. 


(a) If shares must be acquired under § 48-101-613, the professional corpo- 
ration shall deliver a written notice to the personal representative of the estate 
of its deceased shareholder, or to the disqualified person, the transferee, the 
retiree, or the shareholder terminating such shareholder’s employment with 
the corporation, offering to purchase the shares at a price the corporation 
believes represents their fair value as of the date of death, disqualification, 
transfer, retirement or termination. The offer notice must be accompanied by 
the corporation’s balance sheet for a fiscal year ending not more than sixteen 
(16) months before the effective date of the offer notice, an income statement 
for that year, a statement of changes in shareholders’ equity for that year, and 
the latest available interim financial statements, if any. 

(b) The disqualified person has thirty (30) days from the effective date of the 
notice to accept the corporation’s offer or demand that the corporation 
commence a proceeding under § 48-101-615 to determine the fair value of such 
person’s shares. If such person accepts the offer, the corporation shall make 
payment for the shares within sixty (60) days from the effective date of the 
offer notice (unless a later date is agreed on) upon the disqualified person’s 
surrender of such person’s shares to the corporation. 

(c) After the corporation makes payment for the shares, the disqualified 
person has no further interest in them. 


History. 
Acts 1992, ch. 698, § 1; T.C.A., § 48-3-614. 


48-101-615. Commencement of proceedings to determine fair value of 
shares. 


(a) If the disqualified shareholder does not accept the professional corpora- 
tion’s offer under § 48-101-614(b) within the thirty-day period, the share- 
holder during the following thirty-day period may deliver a written notice to 
the corporation demanding that it commence a proceeding to determine the 
fair value of the shares. The corporation may commence a proceeding at any 
time during the sixty (60) days following the effective date of its offer notice. If 
it does not do so, the shareholder may commence a proceeding against the 
corporation to determine the fair value of the shareholder’s shares. 

(b) The corporation or disqualified shareholder shall commence the proceed- 
ing in the chancery or circuit court of the county where the corporation’s 
principal office (or, if none in this state, its registered office) is located. The 
corporation shall make the disqualified shareholder a party to the proceeding 
court in which the proceeding is commenced is plenary and exclusive. 

(c) The court may appoint one (1) or more persons as appraisers to receive 
evidence and recommend a decision on the question of fair value. The 
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appraisers have the power described in the order appointing them, or in any 
amendment to it. 

(d) The disqualified shareholder is entitled to judgment for the fair value of 
such shareholder’s shares determined by the court as of the date of death, 
disqualification, transfer, retirement or termination of employment, together 
with interest from that date at a rate found by the court to be fair and 
equitable. 

(e) The court may order the judgment paid in installments determined by 
the court. 


History. 
Acts 1992, ch. 698, § 1; T.C.A., § 48-3-615. 


48-101-616. Assessment of proceeding costs. 


(a) The court in an appraisal proceeding commenced under § 48-101-615 
shall determine all costs of the proceeding, including the reasonable compen- 
sation and expenses of appraisers appointed by the court, and shall assess the 
costs against the professional corporation. But the court may assess costs 
against the disqualified shareholder, in an amount the court finds equitable, if 
the court finds the shareholder acted arbitrarily, vexatiously or not in good 
faith in refusing to accept the corporation’s offer. 

(b) The court may also: 

(1) Assess the fees and expenses of counsel and experts for the disquali- 
fied shareholder against the corporation and in favor of the shareholder if 
the court finds that the fair value of such shareholder’s shares substantially 
exceeded the amount offered by the corporation or that the corporation did 
not make an offer; or 

(2) Assess the fees and expenses of counsel and experts for the corporation 
against the disqualified shareholder and in favor of the corporation if the 
court finds that the fair value of such shareholder’s shares did not substan- 
tially exceed the amount offered by the corporation. 


History. 
Acts 1992, ch. 698, § 1; T.C.A., § 48-3-616. 


48-101-617. Shares of a disqualified person. 


If the shares of a disqualified person are not acquired under § 48-101-614 or 
§ 48-101-615 within ten (10) months after the death of the shareholder or 
within five (5) months after the disqualification, transfer, retirement or 
termination of employment, the professional corporation shall immediately 
cancel the shares on its books, and the disqualified person has no further 
interest as a shareholder in the corporation other than such disqualified 
person’s right to payment of the fair value of the shares under § 48-101-614 or 
§ 48-101-615. 


History. 
Acts 1992, ch, 698, § 1; T.C.A., § 48-3-617. 
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48-101-618. Officers and directors. 


If persons other than qualified persons are permitted by the licensing 
authority to serve as officers or directors, not less than one half (14) of the 
directors of a professional corporation and all of its officers, except the 
secretary and assistant secretary, and treasurer (if any) and any assistant 
treasurer (if any), of any professional corporation shall be qualified persons 
with respect to the corporation. 


History. 
Acts 1992, ch. 698, § 1; T.C.A., § 48-3-618. 


Attorney General Opinions. 
Any health care professionals possessing a 
statutory right to form and become members of 


sional limited liability company, respectively, 
may serve as officers and directors of that 
professional corporation, or as governors or 
managers of that professional limited liability 
company, OAG 03-010, 2003 Tenn. AG LEXIS 
11 (1/24/03). 


the same professional corporation or profes- 


48-101-619. Proxy to vote shares. 


(a) Only a qualified person may be appointed a proxy to vote shares of a 
professional corporation. 

(b) A voting trust with respect to shares of a professional corporation is not 
valid unless all of its trustees and beneficiaries are qualified persons. But if a 
beneficiary who is a qualified person dies or becomes disqualified, a voting 
trust valid under this subsection (b) continues to be valid for ten (10) months 
after the date of death or for five (5) months after the disqualification occurred. 


History. 
Acts 1992, ch. 698, § 1; T.C.A., § 48-3-619. 


48-101-620. Privileged communications. 


A privilege applicable to communications between an individual rendering 
professional services and the person receiving the services recognized under 
the statutes or common law of this state is not affected by this part. The 
privilege applies to a domestic or foreign professional corporation and to its 
employees in all situations in which it applies to communications between an 
individual rendering professional services on behalf of the corporation and the 
person receiving the services. 


History. 
Acts 1992, ch. 698, § 1; T.C.A., § 48-3-620. 


48-101-621. Liability. 


(a) Each individual who renders professional services as an employee of a 
domestic or foreign professional corporation is liable for such individual’s own 
negligent or wrongful acts or omissions to the same extent as if that individual 
rendered the services as a sole practitioner. An employee of a domestic or 
foreign professional corporation is not liable, however, for the conduct of other 
employees of the corporation unless that employee is also at fault. 

(b) A domestic or foreign professional corporation whose employees perform 
professional services within the scope of their employment or of their apparent 
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authority to act for the corporation is liable to the same extent as its 
employees. 

(c) Except as otherwise provided by statute, the personal liability of a 
shareholder of a domestic or foreign professional corporation is no greater in 
any respect than the liability of a shareholder of a corporation incorporated 


under the Tennessee Business Corporation Act, compiled in chapters 11-27 of 


this title. 


History. 
Acts 1992, ch. 698, § 1; T.C.A., § 48-3-621. 


NOTES TO DECISIONS 


1. Personal Liability. 

The existence of the professional corporation 
could not serve to insulate an attorney person- 
ally from the attorney’s own actions and inac- 
tions. In re Timbs, 178 B.R. 989, 1994 Bankr. 
LEXIS 2187 (Bankr. E.D. Tenn. 1994). 

Chapter 7 debtor, an attorney, denied a bank- 
ruptcy discharge after he failed to satisfactorily 
explain the disposition of client funds, could not 
hide behind the legal fiction that his profes- 
sional corporation was a separate entity in 
order to escape liability because he was liable 
for his own wrongful acts in rendering services 
as an employee of the professional corporation. 
Hendon v. Lufkin (In re Lufkin), 393 B.R. 585, 
2008 Bankr. LEXIS 5099 (Bankr. E.D. Tenn. 
Aug. 18, 2008). 


48-101-622. Merger. 


Attorney prepared a deed indicating that the 
property was unencumbered, and under T.C.A. 
§ 48-101-621(a), he would be individually li- 
able for damages arising from appellees’ reli- 
ance on the incorrect statement, plus his work 
on the erroneous settlement statement could 
also form the basis for appellees’ negligent 
misrepresentation claim; the in the course of 
business, profession or employment criterion 
for the negligent misrepresentation claim was 
met and the finding of negligent misrepresen- 
tation was affirmed. Faerber v. Troutman & 
Troutman, P.C., — S.W.3d —, 2017 Tenn. App. 
LEXIS 413 (Tenn. Ct. App. June 22, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
758 (Tenn. Nov. 16, 2017). 


(a) If all the shareholders of the disappearing and surviving corporations 
are qualified to be shareholders of the surviving corporation, a professional 
corporation may merge with another domestic or foreign professional corpora- 
tion or with a domestic or foreign business corporation. 

(b) If the surviving corporation is to render professional services in this 


state, it must comply with this part. 


History. 
Acts 1992, ch. 698, § 1; T.C.A., § 48-3-622. 


48-101-623. Where professional corporation ceases to render profes- 
sional services. 


If a professional corporation ceases to render professional services, it must 
amend or restate its charter to delete references to rendering professional 
services and to conform its corporate name to the requirements of chapter 14 
of this title. After the amendment becomes effective, the corporation may 
continue in existence as a business corporation under the Tennessee Business 
Corporation Act, compiled in chapters 11-27 of this title, and it is no longer 
subject to this part. | 


History. 
Acts 1992, ch. 698, § 1; T.C.A., § 48-3-623. 
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48-101-624. Dissolution of professional corporations. 


The attorney general and reporter may commence a proceeding under 
chapter 24, part 3 of this title to dissolve a professional corporation if: 

(1) The secretary of state or a licensing authority with jurisdiction over a 
professional service described in the corporation’s charter serves written 
notice on the corporation under § 48-15-104, that it has violated or is 
violating a provision of this part; 

(2) The corporation does not correct each alleged violation, or demonstrate 
to the reasonable satisfaction of the secretary of state or licensing authority 
that it did not occur, within sixty (60) days after service of the notice is 
perfected under § 48-15-104; and 

(3) The secretary of state or licensing authority certifies to the attorney 
general and reporter a description of the violation, that it notified the 
corporation of the violation, and that the corporation did not correct it, or 
demonstrate that it did not occur, within sixty (60) days after perfection of 
service of the notice. 


History. 
Acts 1992, ch. 698, § 1; T.C.A., § 48-3-624. 


48-101-625. Foreign professional corporation — Requirements for ob- 
taining a certificate of authority. 


(a) Except as provided in subsection (c), a foreign professional corporation 
may not transact business in this state until it obtains a certificate of authority 
from the secretary of state. 

(b) A foreign professional corporation may not obtain a certificate of author- 
ity unless: 

(1) Its corporate name satisfies the requirements of § 48-101-609; 
(2) It is incorporated for one (1) or more of the purposes described in 

§ 48-101-605; and 

(3) All of its shareholders, not less than one half (4) of its directors, and 
all of its officers other than its secretary and any assistant secretary and 
treasurer (if any) and any assistant treasurer are licensed in one (1) or more 
states to render a professional service described in its charter. 

(c) Aforeign professional corporation is not required to obtain a certificate of 
authority to transact business in this state unless it maintains or intends to 
maintain an office in this state for conduct of business or professional practice. 


History. 
Acts 1992, ch. 698, § 1; T.C.A., § 48-3-625. 


48-101-626. Foreign professional corporation — Application for cer- 
tificate of authority. 


The application of a foreign professional corporation for a certificate of 
authority to render professional services in this state shall contain the 
information required in § 48-25-1038, state its purpose to render a specified 
professional service, and include a statement that all of its shareholders, not 
less than one half (%) of its directors, and all of its officers other than its 
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secretary and any assistant secretary and treasurer (if any) and any assistant 
treasurer, are qualified persons with respect to the corporation. 


History. 
Acts 1992, ch. 698, § 1; T.C.A., § 48-3-626. 


48-101-627. Foreign professional corporation — Revocation of certifi- 
cate of authority. 


The secretary of state may administratively revoke under chapter 25, part 3 
of this title the certificate of authority for a foreign professional corporation 
authorized to transact business in this state if a licensing authority with 
jurisdiction over a professional service described in this corporation’s charter 
certifies to the secretary of state that the corporation has violated or is 
violating a provision of this part and describes the violation in the certificate. 


History. 
Acts 1992, ch. 698, § 1; T.C.A., § 48-3-627. 


48-101-628. Filing of charter with licensing authorities required. 


A domestic or foreign professional corporation authorized to transact busi- 
ness in this state may not render professional services in this state until it 
delivers a certified copy of its charter for filing to each licensing authority with 
jurisdiction over a professional service described in the charter if required by 
a rule promulgated by the licensing authority having authority over profes- 
sional services rendered by employees of the corporation. 


History. Attorney General Opinions. 
Acts 1992, ch. 698, § 1; 1994, ch. 846, § 1; Applicablity, OAG 94-050, 1994 Tenn. AG 
T.C.A., § 48-3-628. LEXIS 48 (4/6/94). 


48-101-629. Annual statement of qualifications — When required — 
Contents. 


(a) If required by a rule promulgated by the licensing authority having 
authority over professional services rendered by employees of the corporation, 
each domestic professional corporation, and each foreign professional corpora- 
tion authorized to transact business in this state, shall deliver for filing to each 
licensing authority having jurisdiction over a professional service described in 
the corporation’s charter an annual statement of qualification setting forth: 

(1) The names and usual business addresses of its directors and officers; 
and 

(2) Information required by rule promulgated by the licensing authority 
to determine compliance with this part and other rules promulgated under 
it. 

(b) The first qualification statement required under this section must be 
delivered to the licensing authority between January 1 and April 1 of the year 
following the adoption of a rule requiring such statements and the calendar 
year in which a domestic corporation became a professional corporation or a 
foreign professional corporation was authorized to transact business in this 
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state. Subsequent qualification statements must be delivered to the licensing 
authority between January 1 and April 1 of the following calendar years. 

(c) Any information required by a licensing authority pursuant to this 
section shall be submitted in the annual statement of qualification, and the 
licensing authority shall have no authority to require the professional corpo- 
ration to include in its charter filed pursuant to § 48-12-101 any information 
other than that which is specifically prescribed by § 48-12-102 or other 
statutes. 


History. 
Acts 1992, ch. 698, § 1; T.C.A., § 48-3-629; 
Acts 1998, ch. 927, § 1. 


48-101-630. Power of licensing authority to promulgate rules. 


Each licensing authority is empowered to promulgate rules expressly 
authorized by this part if the rules are consistent with the public interest or 
required by the public health or welfare or by generally recognized standards 
of professional conduct. 


History. 
Acts 1992, ch. 698, § 1; T.C.A., § 48-3-630. 


48-101-631. Jurisdiction of licensing authority and laws pertaining to 
standards of professional conduct not restricted. 


This part does not restrict the jurisdiction of a licensing authority over 
individuals rendering a professional service within the jurisdiction of the 
licensing authority, nor does it affect the interpretation or application of any 
law pertaining to standards of professional conduct. 


History. 
Acts 1992, ch. 698, § 1; T.C.A., § 48-3-631. 


48-101-632. Offense — Penalty. 


(a) A person commits an offense if such person signs a document such 
person knows is false in any material respect with intent that the document be 
delivered to the licensing authority for filing. 

(b) An offense under this section is a Class A misdemeanor. 

(c) The offense created by this section is in addition to any other offense 
created by law for the same conduct. 


History. 
Acts 1992, ch. 698, § 1; T.C.A., § 48-3-632. 


Cross-References. 
Penalty for Class A misdemeanor, § 40-35- 
hil. 


48-101-633. Applicability. 


(a) This part applies to all professional corporations in existence on July 1, 
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1993, that were incorporated under any general statute of this state providing 
for incorporation of corporations for profit. 

(b) Section 48-101-609(a)(1) does not apply to the charter of any corporation 
existing on July 1, 1993, unless and until a charter amendment is filed. The 
first charter amendment filed after June 30, 1993, by a corporation whose 
charter does not comply with § 48-101-609(a)(1) shall include provisions 
complying with such section. 
~ (c) Section 48-101-611(a) does not apply to shares outstanding on July 1, 
1993, until such shares are transferred by the shareholder or otherwise 
reissued by the corporation. Upon such transfer or reissuance, such section 
shall apply. , | 

(d) This part does not affect an existing or future right or privilege to render 
professional services through the use of any other form of business entity. 


History. 
Acts 1992, ch. 698, § 1; T.C.A., § 48-3-633. 


48-101-634. Reservation of power to amend or repeal. 


The general assembly has the power to amend or repeal all or part of this 
part at any time, and all domestic and foreign professional corporations subject 
to this part are governed by the amendment or repeal. 


History. 
Acts 1992, ch. 698, § 1; T.C.A., § 48-3-634. 


48-101-635. Repeal of a statute by this part. 


(a) Except as provided in subsection (b), the repeal of a statute by this part 
does not affect: 
(1) The operation of the statute or any action taken under it before its 
repeal; 
(2) Any ratification, right, remedy, privilege, obligation or liability ac- 
quired, accrued or incurred under the statute before its repeal; | 
(3) Any violation of the statute or any penalty, forfeiture or punishment 
incurred because of the violation, before its repeal; or 
(4) Any proceeding, reorganization or dissolution commenced under the 
statute before its repeal and the proceeding, reorganization or dissolution 
may be completed in accordance with the statute as if it had not been 
repealed. , 
(b) Ifa penalty or punishment imposed for violation of a statute repealed by 
this part is reduced by this part, the penalty or punishment if not already 
imposed shall be imposed in accordance with this part. 


History. 
Acts 1992, ch. 698, § 1; T.C.A., § 48-3-635. 
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PART 7 


NONPROFIT LIMITED LIABILITY COMPANY ACT OF 
2001 


48-101-701. Short title. 


This part shall be known and may be cited as the “Nonprofit Limited 
Liability Company Act of 2001.” 


History. 
Acts 2001, ch. 418, § 1. 


48-101-702. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “Limited liability company” or “LLC” means a limited liability com- 
pany, foreign or domestic, organized under or subject to the Tennessee 
Limited Liability Company Act, compiled in chapters 201-248 of this title; 

(2) “Nonprofit corporation,” for the purposes of this part, means a non- 
profit corporation, foreign or domestic, incorporated under or subject to 
chapters 51-68 of this title and exempt from franchise and excise tax as 
not-for-profit as defined in § 67-4-2004; 

(3) “Nonprofit limited liability company” or “nonprofit LLC” means a 
limited liability company: 

(A) That is disregarded as an entity for federal income tax purposes; 
and 

(B) Whose sole member is a nonprofit corporation, foreign or domestic, 
incorporated under or subject to chapters 51-68 of this title and who is 
exempt from franchise and excise tax as not-for-profit as defined in 

§ 67-4-2004; 

(4) “Parent nonprofit corporation” means a nonprofit corporation that is 
the sole member of a nonprofit corporation; and 

(5) “Subsidiary nonprofit corporation” means a nonprofit corporation 
whose sole member is a nonprofit corporation. 


History. 
Acts 2001, ch. 418, § 1. 


48-101-703. Application. 


The Tennessee Limited Liability Company Act, compiled in chapters 201-248 
of this title shall apply to nonprofit limited liability companies, both domestic 
and foreign, to the extent not inconsistent with this part. 


History. 
Acts 2001, ch. 418, § 1. 


48-101-704. Organization as a nonprofit LLC. 


A nonprofit corporation may organize a nonprofit LLC by filing articles of 
organization prominently designating it as a nonprofit limited liability com- 
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pany with the office of the secretary of state consistent with the Tennessee 
Limited Liability Company Act; provided, that an LLC shall qualify as a 
nonprofit LLC only if the LLC is disregarded as an entity for federal income tax 
purposes. No more than one (1) nonprofit corporation may be a member of a 
nonprofit LLC. 


History. 
Acts 2001, ch. 418, § 1. 


48-101-705. Standard of conduct for LLC members — Indemnification 
— Limitation on actions — Application to private founda- 
tions. 


(a) The standards of conduct established in §§ 48-58-301, 48-58-302, 48-58- 
303, and 48-58-4038 applicable to the directors, officers, employees and agents 
of the nonprofit corporation that is the sole member of a nonprofit LLC shall 
likewise apply to the governors, managers, employees and agents of the 
nonprofit LLC. 

(b) The indemnification provisions of chapter 58, part 5 of this title appli- 
cable to the directors, officers, employees and agents of the nonprofit corpora- 
tion that is the sole member of a nonprofit LLC shall likewise apply to the 
governors, managers, employees and agents of the nonprofit LLC. 

(c) The limitation of actions and immunity from actions provided in chapter 
58, part 6 of this title applicable to the directors, officers, trustees and members 
of the nonprofit corporation that is the sole member of a nonprofit LLC shall 
likewise apply to the governors and managers of the nonprofit LLC. 

(d) The attorney general and reporter shall have such authority, rights and 
obligations over nonprofit LLCs as the attorney general and reporter has over 
nonprofit corporations pursuant to chapters 51-68 of this title. 

(e) Ifthe nonprofit corporation that is the sole member of the nonprofit LLC 
is a “private foundation” as defined in § 509(a) of the Internal Revenue Code 
of 1986 (26 U.S.C. § 509(a)), the requirements of § 48-51-501 shall likewise 
apply to the nonprofit LLC. 


History. 
Acts 2001, ch. 418, § 1; 2014, ch. 899, § 95. 


48-101-706. Limitation on tax liability — Annual filings. 


Consistent with § 67-4-2007(d) for excise tax purposes and § 67-4-2106(c) 
for franchise tax purposes, a nonprofit LLC shall be disregarded as an entity 
separate from the nonprofit corporation that is the sole member of the 
nonprofit LLC for purposes of all state and local Tennessee taxes. The nonprofit 
LLC shall file annual reports and other filings with the office of the secretary 
of state as required of all LLCs. 


History. 
Acts 2001, ch. 418, § 1. 


509 SPECIAL PURPOSE CORPORATIONS AND ASSOCIATIONS 48-101-708 


48-101-707. Conversion of subsidiary nonprofit corporations. 


(a) A subsidiary nonprofit corporation incorporated in this state may be 
converted to a nonprofit LLC pursuant to this section. 

(b) The terms and conditions of a conversion of a subsidiary nonprofit 
corporation to a nonprofit LLC must be approved by the board of directors of 
the subsidiary nonprofit corporation and the parent nonprofit corporation. 

(c) After the conversion is approved under subsection (b), the subsidiary 
nonprofit corporation shall file articles of conversion with the office of the 
secretary of state that satisfy the requirements of § 48-205-101, and designate 
the LLC as a nonprofit limited liability company. Such articles shall also 
include: 

(1) A statement that the nonprofit corporation was converted to a non- 
profit LLC; 

(2) The name and principal address of the former nonprofit corporation; 
and 

(3) Astatement that the terms and conditions of the conversion have been 
approved by the board of directors of the subsidiary nonprofit corporation 
and the parent nonprofit corporation. 

(d) The conversion is effective when the articles of conversion are filed with 
the secretary of state or at any later date on or before ninety (90) days from 
filing of the articles of conversion if specified in such articles. The filing of 
articles of conversion with the secretary of state, in compliance with this 
section, shall constitute and, for purposes of chapter 64 of this title, be deemed 
to be a certificate of cancellation of the subsidiary nonprofit corporation. 

(e) Articles of conversion shall be amended in the same manner as the 
articles of organization of a limited liability company. 


History. 
Acts 2001, ch. 418, § 1. 


48-101-708. Effect of conversion. 


(a) Upon the effective date of the conversion from a subsidiary nonprofit 
corporation to a nonprofit LLC: 

(1) All property owned by the converting nonprofit corporation remains 
vested in the nonprofit LLC; 

(2) All obligations of the converting nonprofit corporation continue as 
obligations of the nonprofit LLC; and 

(3) An action or proceeding pending against the converting nonprofit 
corporation may be continued as if the conversion had not occurred. 

(b) The converting nonprofit corporation shall not be required to wind up its 
affairs or to pay its liabilities and distribute its assets, and such conversion 
shall be deemed to constitute a dissolution of such subsidiary nonprofit 
corporation. 

(c) The ownership interests or membership of the parent nonprofit corpora- 
tion in the subsidiary nonprofit corporation shall become membership inter- 
ests in the nonprofit LLC. 
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History. : 
Acts 2001, ch. 418, § 1. 
PART 8 
TENNESSEE REVISED NONPROFIT LIMITED 
LIABILITY COMPANY ACT 


48-101-801. Short title. 


This part shall be known and may be cited as the “Tennessee Revised 
Nonprofit Limited Liability Company Act.” 


History. 
Acts 2006, ch. 620, § 2. 


48-101-802. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “LLC” means a limited liability company, whether foreign or domestic, 
that is formed under, that is subject to, or that has elected to be governed by, 
as applicable, the Tennessee Revised Limited Liability Company Act, com- 
piled in chapter 249 of this title, except where expressly indicated otherwise; 

(2) “Nonprofit corporation,” means a nonprofit corporation, whether for- 
eign or domestic, incorporated pursuant to or subject to chapters 51-68 of 
this title and exempt from franchise and excise tax as not-for-profit as 
defined in § 67-4-2004; 

(3) “Nonprofit LLC” means an LLC that has complied with the require- 
ments of this part; 

(4) “Parent nonprofit corporation” means a nonprofit corporation that is 
the sole member of a nonprofit corporation; and 

(5) “Subsidiary nonprofit corporation” means a nonprofit corporation, the 
sole member of which is also a nonprofit corporation. 


History. 
Acts 2006, ch. 620, § 3. 


48-101-803. Application of the Tennessee Revised Limited Liability 
Company Act. 


The Tennessee Revised Limited Liability Company Act, compiled in chapter 
249 of this title, shall apply to nonprofit LLCs, both domestic and foreign, to 
the extent not inconsistent with this part. 


History. 
Acts 2006, ch. 620, § 4. 


48-101-804. Organization as a nonprofit LLC. 


A nonprofit corporation may form a domestic nonprofit LLC that meets the 
requirements of § 48-101-805, by filing articles of organization with the 
secretary of state that prominently designate it as a nonprofit LLC and that 
comply with the Tennessee Revised Limited Liability Company Act, compiled 
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in chapter 249 of this title. A foreign nonprofit LLC may obtain a certificate of 
authority to transact business in this state under the Tennessee Revised 
Limited Liability Company Act and thereby become subject to and governed by 
this part as a nonprofit LLC, only if the foreign nonprofit LLC meets the 
requirements of § 48-101-805. 


History. 
Acts 2006, ch. 620, § 5. 


48-101-805. Requirements of domestic and foreign LLCs. 


A domestic or foreign nonprofit LLC under this part must: 

(1) Be disregarded as an entity for federal income tax purposes; and 

(2) Have as its sole member a nonprofit corporation, whether foreign or 
domestic, that is incorporated under or subject to chapters 51-68 of this title 
and that is exempt from franchise and excise tax as not-for-profit as defined 
in § 67-4-2004. 


History. 
Acts 2006, ch. 620, § 6. 


48-101-806. Standards of conduct — Indemnification — Limitation on 
actions and immunity — Authority of attorney general and 
reporter — Application to private foundations. 


(a) The standards of conduct established in §§ 48-58-301 — 48-58-303 and 
48-58-4083 that are applicable to the directors, officers, employees and agents of 
the nonprofit corporation that is the sole member of a domestic nonprofit LLC 
shall likewise apply to the directors, managers, officers, employees and agents, 
as applicable, of the domestic nonprofit LLC. 

(b) The indemnification provisions of title 48, chapter 58, part 5 that are 
applicable to the directors, officers, employees and agents of the nonprofit 
corporation that is the sole member of a domestic nonprofit LLC shall likewise 
apply to the directors, managers, officers, employees and agents, as applicable, 
of the domestic nonprofit LLC. 

(c) The limitation of actions and immunity from actions provided in title 48, 
chapter 58, part 6 that are applicable to the directors, officers, trustees and 
members of the nonprofit corporation that is the sole member of a domestic 
nonprofit LLC shall likewise apply to the directors and managers, as appli- 
cable, of the domestic nonprofit LLC. 

(d) The attorney general and reporter shall have any authority, rights and 
obligations over nonprofit LLCs that the attorney general and reporter have 
over nonprofit corporations pursuant to chapters 51-68 of this title. 

(e) If the nonprofit corporation that is the sole member of a domestic 
nonprofit LLC is a private foundation as defined in § 509(a) of the Internal 
Revenue Code of 1986 (26 U.S.C. § 509(a)), or any successor provision thereof, 
the requirements of § 48-51-501 shall likewise apply to the domestic nonprofit 
LLC. 


History. 
Acts 2006, ch. 620, § 7; 2014, ch. 899, § 94. 
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48-101-807. Limitation on tax liability — Annual filings. 


Consistent with § 67-4-2007(d) for excise tax purposes and § 67-4-2106(c) 
for franchise tax purposes, a nonprofit LLC shall be disregarded as an entity 
separate from the nonprofit corporation that is the sole member of the 
nonprofit LLC for purposes of all state and local taxes. The nonprofit LLC shall 
file annual reports and other filings with the office of the secretary of state as 
required of all LLCs. 


History. 
Acts 2006, ch. 620, § 8. 


48-101-808. Conversion of subsidiary nonprofit corporations. 


(a) A subsidiary nonprofit corporation incorporated in this state may be 
converted to a domestic nonprofit LLC pursuant to this section. 

(b) The terms and conditions of a conversion of a subsidiary nonprofit 
corporation to a domestic nonprofit LLC must be approved by the board of 
directors of the subsidiary nonprofit corporation and the parent nonprofit 
corporation. 

(c) After the conversion is approved under subsection (b), the converting 
subsidiary nonprofit corporation shall file with the secretary of state a 
certificate of conversion that satisfies the requirements of § 48-249-703 and 
articles of organization that satisfy the requirements of § 48-101-804. The 
certificate of conversion shall prominently designate the LLC as a nonprofit 
LLC and shall also include: 

(1) A statement that the converting subsidiary nonprofit corporation is 
being converted to a nonprofit LLC; 

(2) The name of the converting subsidiary nonprofit corporation and the 
address of its principal office; and 

(3) Astatement that the terms and conditions of the conversion have been 
approved by the board of directors of the converting subsidiary nonprofit 
corporation and the parent nonprofit corporation. 

(d) The conversion is effective when the certificate of conversion is filed with 
the secretary of state or at any future effective date or time specified in the 
certificate of conversion. The filing of a certificate of conversion with the 
secretary of state, in compliance with this section, shall constitute and, for 
purposes of chapter 64 of this title, be deemed to be articles of termination of 
corporate existence of the subsidiary nonprofit corporation. 

(e) When any conversion of a subsidiary nonprofit corporation to a domestic 
nonprofit LLC has become effective under this section, for all purposes of the 
laws of this state: 

(1) The domestic nonprofit LLC shall be deemed to be the same entity as 
the converting subsidiary nonprofit corporation; 

(2) All of the rights, privileges and powers of the converting subsidiary 
nonprofit corporation, and all property, real, personal and mixed, of and all 
debts due to the converting subsidiary nonprofit corporation, as well as all 
other things and causes of action belonging to the converting subsidiary 
nonprofit corporation, shall be and remain vested in the domestic nonprofit 
LLC and shall be the property of the domestic nonprofit LLC; 
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(3) Title to any real property vested by deed or otherwise in the converting 
nonprofit subsidiary corporation shall not revert or be in any way impaired 
by reason of this section; 

(4) All rights of creditors and all liens upon any property of the converting 
subsidiary nonprofit corporation shall be preserved unimpaired; 

(5) All debts, liabilities, and obligations of the converting subsidiary 
nonprofit corporation shall remain attached to the domestic nonprofit LLC, 
and may be enforced against it to the same extent as if the debts, liabilities, 
and obligations had originally been incurred or contracted by it in its 
capacity as a domestic nonprofit LLC; 

(6) Any action or proceeding pending against the converting subsidiary 
nonprofit corporation may be continued against the domestic nonprofit LLC 
as if the conversion had not occurred; and 

(7) The rights, privileges, powers and interests in property of the convert- 
ing subsidiary nonprofit corporation, as well as the debts, liabilities, and 
obligations of the converting subsidiary nonprofit corporation, shall not be 
deemed, as a consequence of the conversion, to have been transferred to the 
domestic nonprofit LLC for any purpose of the laws of this state. 

(f) The converting subsidiary nonprofit corporation shall not be required to 
wind up its affairs or to pay its liabilities and distribute its assets, and the 
conversion of the converting subsidiary nonprofit corporation to the domestic 
nonprofit LLC shall not be deemed to constitute a dissolution of the converting 
subsidiary nonprofit corporation. | 

(g) The ownership interests or membership of the parent nonprofit corpo- 
ration in the converting subsidiary nonprofit corporation shall become mem- 
bership interests in the domestic nonprofit LLC. 


History. 
Acts 2006, ch. 620, § 9. 


48-101-809. Applicability of part — Election to be governed by part. 


(a)(1) This part applies to: 
(A) Every domestic nonprofit LLC formed on or after July 1, 2006; and 
(B) Any domestic nonprofit LLC that was formed prior to July 1, 2006, 
and that has elected to be governed by the Tennessee Revised Limited 

Liability Company Act, compiled in chapter 249 of this title, pursuant to 

§ 48-249-1002. 

(2) If there are other specific statutory provisions that govern the forma- 
tion of, impose restrictions or requirements on, confer special powers, 
privileges or authorities on or fix special procedures or methods for special 
categories of LLCs, then to the extent those provisions are inconsistent with 
or different from this part, those provisions shall prevail. 

(3) A domestic nonprofit LLC that was formed between December 31, 
2005, and July 1, 2006, may elect to be governed by the Tennessee Revised 
Limited Liability Company Act, compiled in chapter 249 of this title, 
pursuant to § 48-249-1002, to the same extent as a domestic nonprofit LLC 
that was formed prior to January 1, 2006. 

(b) Any domestic nonprofit LLC that was formed prior to July 1, 2006, under 
the Nonprofit Limited Liability Company Act of 2001, compiled in chapter 101, 
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part 7 of this title, and that does not voluntarily elect to be- governed by the 
Tennessee Revised Limited Liability Company Act, compiled in chapter 249 of 
this title, as provided in subsection (a), shall continue to be governed by the 
Nonprofit Limited Liability Company Act of 2001. 

(c) This part applies to every foreign nonprofit LLC that first files an 
application for a certificate of authority under the Tennessee Revised Limited 
Liability Company Act, compiled in chapter 249 of this title, on or after July 1, 
2006. With respect to each foreign nonprofit LLC that first filed an application 
for a certificate of authority prior to July 1, 2006, the Nonprofit Limited 
Liability Company Act of 2001 shall apply to the foreign nonprofit LLC, until 
the due date of the first annual report required to be filed by the foreign 
nonprofit LLC on or after July 1, 2006, after which due date this part shall 
apply to the foreign nonprofit LLC, except that the foreign nonprofit LLC shall 
not be required to obtain a new certificate of authority. 

(d) This part does not affect an action or proceeding commenced or right 
accrued under the Nonprofit Limited Liability Company Act of 2001. 


History. 
Acts 2006, ch. 620, § 10. 
PART 9 
NEIGHBORHOOD PRESERVATION NONPROFIT 
CORPORATION ACT 


48-101-901. Short title. 


This part shall be known and may be cited as the “Neighborhood Preserva- 
tion Nonprofit Corporation Act.” 


History. rules to effectuate the purposes of the act. All 
Acts 2014, ch. 963, § 1. such rules shall be promulgated in accordance 


satis with the Uniform Administrative Procedures 
Compiler’s Notes. 


Acts 2014, ch. 963, § 5 provided that the Act, compiled in title 4, chapter 5. 
secretary of state is authorized to promulgate 


48-101-902. Part definitions. 


As used in this part: 

(1) “Bylaws” means the code or codes of rules, other than the charter, 
adopted pursuant to chapters 51-68 of this title for the regulation or 
management of the affairs of the corporation irrespective of the name or 
names by which such rules are designated; 

(2) “Corporation” means a public benefit or mutual benefit corporation 
which is not a foreign corporation, incorporated under or subject to chapters 
51-68 of this title, and is recognized as exempt under § 501(c)(3) of the 
Internal Revenue Code (26 U.S.C. § 501(c)(3)), or any successor section; 

(3) “Foreign corporation” means a nonprofit corporation incorporated 
under a law other than the law of this state, which would be a nonprofit 
corporation if formed under the laws of this state; 

(4) “Mutual benefit corporation” means a domestic corporation which 
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becomes by operation of law a mutual benefit corporation pursuant to 
§ 48-68-104 or is formed as a mutual benefit corporation pursuant to 
chapter 52 of this title; and 

(5) “Public benefit corporation” means a domestic corporation which 
becomes by operation of law a public benefit corporation pursuant to 
§ 48-68-104 or is formed as a public benefit corporation pursuant to chapter 
52 of this title. 


History. rules to effectuate the purposes of the act. All 
Acts 2014, ch. 963, § 1. such rules shall be promulgated in accordance 


Paiipiltrs Notas with the Uniform Administrative Procedures 


Acts 2014, ch. 963, § 5 provided that the arp pompiled 1m alle 4, Caapler 0. 
secretary of state is authorized to promulgate 


48-101-903. Registration of neighborhood preservation nonprofit cor- 
poration — Filing of plat for subject real property. 


(a) A corporation seeking designation as a neighborhood preservation non- 
profit corporation under this part shall register with the secretary of state by 
requesting the designation of neighborhood preservation nonprofit corporation 
in its charter. 

(b) In addition to any other fee for registering the corporation pursuant to 
applicable law, the secretary of state may also require a fee for acquiring the 
designation as a neighborhood preservation nonprofit corporation. 

(c) Prior to registering with the secretary of state as set forth in subsection 
(a), a corporation shall file in the office of the register of deeds in the county 
that the real property is located a plat that shows the real property that the 
corporation shall apply its assets towards to preserve and protect from blight, 
crime, and other purposes. 


History. rules to effectuate the purposes of the act. All 
Acts 2014, ch. 963, § 1. such rules shall be promulgated in accordance 
with the Uniform Administrative Procedures 


7 9 
sompileris Notes, Act, compiled in title 4, chapter 5. 


Acts 2014, ch. 963, § 5 provided that the 
secretary of state is authorized to promulgate 


48-101-904. Required contents of bylaws for designation as neighbor- 
hood preservation nonprofit corporation. 


In order to qualify for the designation as a neighborhood preservation 
nonprofit corporation under this part, a corporation shall first include in its 
bylaws: 

(1) That all members shall be owners of real property located within the 
area designated in the plat described in § 48-101-903(c); 

(2) That decisions of the corporation involving the protection or preserva- 
tion of real property within the area designated in the plat described in 
§ 48-101-903(c) shall be made by a two-thirds (2%) vote of its members; 

(3) That each member shall pay a minimum monthly amount in dues of 
twenty-five dollars ($25.00) to the corporation and agree, prior to member- 
ship, to pay any outstanding dues prior to selling the member’s real property 
located within the area designated in the plat described in § 48-101-903(c); 
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(4) That all assets of the corporation, minus those needed for administra- 
tive purposes, shall be applied towards preserving and protecting the real 
property designated in the plat described in § 48-101-903(c); 

(5) That an itemized financial accounting of assets used for administra- 
tive purposes shall be made available to members upon request; and 

(6) That copies of the bylaws shall be provided to members upon becoming 
members and at any time that the bylaws are changed. 


History. rules to effectuate the purposes of the act. All 
Acts 2014, ch. 963, § 1. such rules shall be promulgated in accordance 
with the Uniform Administrative Procedures 


. > 
Compiler's Notes. Act, compiled in title 4, chapter 5. 


Acts 2014, ch. 963, § 5 provided that the 
secretary of state is authorized to promulgate 


48-101-905. Eligibility for housing trust fund competitive grants and 
other applicable grants — Assistance of housing develop- 
ment agency in applying for grants. 


(a) Notwithstanding any law to the contrary, a corporation that receives a 
designation as a neighborhood preservation nonprofit corporation shall be 
eligible to apply for and receive housing trust fund competitive grants and any 
other applicable grants from the Tennessee housing development agency; 
provided, that the corporation meets all requirements for the grants. 

(b) Upon request from a neighborhood preservation nonprofit corporation, 
the Tennessee housing development agency shall provide assistance in making 
an application for the grants described in subsection (a) in the same manner in 
which the Tennessee housing development agency assists other qualifying 
entities, including, at a minimum, providing a list of all grants that the entity 
qualifies for and the steps necessary to apply for the listed grants. 


History. rules to effectuate the purposes of the act. All 
Acts 2014, ch. 963, § 1. such rules shall be promulgated in accordance 


fies with the Uniform Administrative Procedures 
Compiler’s Notes. 


Acts 2014, ch. 963, § 5 provided that the Act, compiled in title 4, chapter 5. 
secretary of state is authorized to promulgate 


48-101-906. Reports of suspicious activity to law enforcement in area 
designated in subject plat. 


Notwithstanding any law to the contrary, an individual member of a neighbor- 
hood preservation nonprofit corporation may report suspected suspicious activity 
to the local law enforcement entity responsible for the area designated in the plat 
described in § 48-101-903(a). The local law enforcement entity is encouraged to 
investigate the reported activity and may provide a report upon request; 
provided, that it does not impede an ongoing investigation. 


History. rules to effectuate the purposes of the act. All 

Acts 2014, ch. 963, § 1. such rules shall be promulgated in accordance 

COTE a with the Uniform Administrative Procedures 
Compiler’s Notes. 


Acts 2014, ch. 963,§ 5 provided that the “ct compiled in title 4, chapter 5. 
secretary of state is authorized to promulgate 
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48-101-907. Compliance with federal law. 


This part shall be interpreted so as to be fully consistent with applicable 
federal law. 


History. 
Acts 2014, ch. 9638, § 1. 


rules to effectuate the purposes of the act. All 
such rules shall be promulgated in accordance 


ermpiler’s Notes: with the Uniform Administrative Procedures 


Acts 2014, ch. 963, § 5 provided that the 


Act, compiled in title 4, chapter 5. 


secretary of state is authorized to promulgate 


CHAPTER 102 


FRATERNAL AND PATRIOTIC ORGANIZATIONS 


Section 


48-102-101. 
48-102-102. 
48-102-103. 
48-102-104. 
48-102-105. 
48-102-106. 
48-102-107. 
48-102-108. 


48-102-201. 
48-102-202. 
48-102-203. 


48-102-301. 
48-102-302. 
48-102-303. 


48-102-401. 
48-102-402. 
48-102-403. 
48-102-404. 
48-102-405. 


Part 1. Odd Fellows 


General powers of grand lodge. 

Power of grand lodge over property. 

Subordinate lodges — Power to acquire and hold or convey property. 
Separate property of subordinate lodges. 

Control of property — Conveyances. 

Execution and record of evidences of indebtedness. 

Construction and maintenance of buildings by lodges. 

Liquidation of subordinate lodges. 


Part 2. Freemasons 


Privileges and benefits generally. 
Ownership of real property. 
Coupon bonds for construction. 


Part 3. Knights of Pythias 


Ownership of real property. 
Debt incurred for purchase or improvement of realty. 
Execution of mortgages and evidences of indebtedness — Liability of members. 


Part 4. Veterans’ Organizations 


Ownership of realty. 

Debts for purchase or improvement of realty. 

Execution of mortgages and evidences of indebtedness — Liability of members. 
Sale of property. 

Authority of commander to implement sale. 


PART 1 
ODD FELLOWS 


48-102-101. General powers of grand lodge. 


(a) The officers of the grand lodge of the state of Tennessee, of the 
Independent Order of Odd Fellows, and their regular successors, are a body 
politic and corporate, by the name and style of “The Grand Lodge of the 
Independent Order of Odd Fellows of the State of Tennessee” and, by that 
name, are invested with power to acquire, possess, occupy, and enjoy real and 
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personal estate, and to sell and convey, or otherwise dispose of the same under 
the bylaws, rules, and regulations of the lodge; provided, that such bylaws, 
rules and regulations shall not be contrary to the constitutions of the United 
States and of this state. 

(b) The corporation, in its name, shall be competent to contract and be 
contracted with; to sue and be sued, plead and be impleaded, in all courts; to 
have and use a common seal and to alter the same at its pleasure. 

(c) The right of any future general assembly to alter, repeal, or amend this 
part is expressly reserved. 


History. 

Acts 1845-1846, ch. 69, §§ 1, 2; 1847-1848, 
ch. 60, § 1; Shan., § 2577a4; mod. Code 1932, 
§ 4419; T.C.A. (orig. ed.), §§ 48-1501, 48-4-101. 


Cross-References. 

Acts of incorporation left unrepealed, § 1-2- 
105. 

Applicability of business corporation law, 
title 48, chs. 11-27, to corporations existing on 
January 1, 1988, title 48, ch. 27. 


Application of nonprofit corporation law, title 
48, chs. 51-67, to corporations existing on Janu- 
ary 1, 1988, § 48-68-101. 

Excise tax exemption of corporations formed 
to own meeting places, § 67-4-2008. 

Fraternal benefit societies, title 56, ch. 25. 


Textbooks. 

Tennessee Jurisprudence, 6 Tenn. Juris., 
Charities, § 2; 5 Tenn. Juris., Beneficial and 
Benevolent Associations, §§ 2, 9. 


48-102-102. Power of grand lodge over property. 


The grand lodge is empowered to acquire by purchase, deed, gift, devise, 
bequest, or otherwise, and to hold, sell, convey, mortgage, bond or otherwise 
dispose of or encumber any and all property, real and personal, that it may 
deem necessary for any legitimate purpose of its organization; provided, that 
such property is, in the opinion of the grand lodge, necessary or convenient in 
the execution of the objects and purposes of the grand lodge. 


History. 
Acts 1925, 


§ 2577a8; Code 1932, § 4423; T.C.A. (orig. ed.), 


ch. 136, § 1; Shan. Supp., §§ 48-1502, 48-4-102. 


48-102-103. Subordinate lodges — Power to acquire and hold or con- 
vey property. 


(a) The various subordinate lodges of the grand lodge shall be, and each 
thereof is, empowered to acquire and hold by purchase, deed, gift, devise, 
bequest, or otherwise any and all property, real and personal, necessary or 
deemed expedient or proper by the subordinate lodges for the legitimate and 
proper execution of their objects and purposes, and each and all of the 
subordinate lodges are empowered to sell, convey, mortgage, bond, or other- 
wise convey or encumber for lodge purposes, any and all of such property. 

(b) The subordinate lodges may sell or convey their real property only by 
and with the permission of the grand lodge, or the grand master. 


History. 
Acts 1925, ch. 136, § 2; Shan. Supp., 
§ 2577a9; Code 1932, § 4424; Acts 1957, ch. 


359, § 1; 1967, ch. 38, § 1; T.C.A. (orig. ed.), 
§§ 48- 1503, 48-4-103. 


48-102-104. Separate property of subordinate lodges. 
Whenever the grand lodge shall establish or charter a subordinate lodge, the 
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subordinate lodge is invested with the separate right to an amount of real and 
personal property, to the same extent and under the restrictions of § 48-102- 
101. The subordinate lodges have the power, and are specifically authorized, to 
' mortgage or convey in trust their real estate for the purpose of securing the 
payment of notes or bonds for borrowed money or for other purposes, and it 
shall be sufficient to bind any lodge in such transaction when a mortgage or 
deed of trust shall be duly executed by the noble grand and secretary of the 
lodge. 


History. § 1; Shan., § 2577a5; mod. Code 1932, § 4420; 
Acts 1847-1848, ch. 60, § 2; 1907, ch. 595, ~==T.C.A. (orig. ed.), §§ 48-1504, 48-4-104. 


NOTES TO DECISIONS 


1. Subordinate Lodges — Status — Pow- _it is a quasi-corporation clothed with power to 

ers. hold property and administer trusts germane 

A subordinate lodge of “The Grand Lodge of _ to the purposes of the order. Heiskell v. Chicka- 

the Independent Order of Odd Fellows of the saw Lodge, 87 Tenn. 668, 11 S.W. 825, 1889 
state of Tennessee” is not a corporation, though Tenn. LEXIS 17, 4 L.R.A. 699 (1889). 


48-102-105. Control of property — Conveyances. 


(a) Any and all property, real or personal, owned or held by the grand lodge, 
and all subordinate lodges thereof, irrespective of the amount of property, shall 
be held, owned, controlled, enjoyed, and disposed of, or encumbered by those 
bodies, with all the rights and privileges provided for herein, and no question 
shall be made of the amount, kind, or character of such property, or the manner 
of its acquisition or its right to hold the same according to the title or interest 
vested in the body or bodies. 

(b) The subordinate lodges may sell or convey their real property only by 
and with the permission of the grand lodge or the grand master. 


History. 359, § 2; 1967, ch. 38, § 1; T.C.A. (orig. ed.), 
Acts 1925, ch. 136, § 5; Shan. Supp., §§ 48-1505, 48-4-105. 
§ 2577a12; Code 1932, § 4427; Acts 1957, ch. 


48-102-106. Execution and record of evidences of indebtedness. 


It shall be sufficient for any mortgages, notes, bonds, debentures, or other 
evidence of indebtedness, or any security executed for or on behalf of the 
lodges, grand or subordinate, to be executed by such officers as their bylaws 
may provide, or such officers as the lodges may direct by appropriate action, a 
record of which shall be made on the minutes or records of the lodge or lodges. 


History. § 2577al1l1; Code 1932, § 4426; T.C.A. (orig. 
' Acts 1925, ch. 136, § 4; Shan. Supp.,_ ed.), §§ 48-1506, 48-4-106. 


48-102-107. Construction and maintenance of buildings by lodges. 


The grand lodge and each subordinate lodge are empowered to erect and 
maintain all necessary and suitable buildings, halls, lodge rooms, hospitals, 
homes for widows and orphans of deceased members, and all other buildings or 
plants necessary or deemed expedient in the execution of the objects and 
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purposes of the organization, and to collect and apply all rents and income 
derived from any and all such property; provided, that the application be had 
in furtherance of the objects and purposes of the organization. 


History. § 2577a10; Code 1932, § 4425; T.C.A. (orig. 
Acts 1925, ch. 136, § 3; Shan. Supp.,_ ed.), §§ 48-1507, 48-4-107. 


48-102-108. Liquidation of subordinate lodges. 


Whenever the authority establishing the subordinate lodge is withdrawn, 
and the separate existence of the subordinate lodge is destroyed, the property 
of the lodge shall be placed in the hands of a trustee appointed by the grand 
lodge from the members of the subordinate lodge or from the members of any 
other subordinate lodge in Tennessee, to pay its debts and liabilities. The 
residue of the real estate, if there is any, shall be applied by the trustee, as may 
be prescribed by the bylaws or resolutions of the grand lodge. 


History. Code 1932, § 4421; Acts 1957, ch. 359, § 3; 
Acts 1847-1848, ch. 60, § 3;Shan.,§ 2577a6; —-.C.A. (orig. ed.), §§ 48-1508, 48-4-108. 
PART 2 
FREEMASONS 


48-102-201. Privileges and benefits generally. 


The order of freemasons shall be entitled to all the privileges and benefits of 
part 1 of this chapter to the same extent and upon the same conditions, except 
that the subordinate lodges of Free and Accepted Masonry, as chartered by the 
grand lodge of the state of Tennessee, are authorized to sell and convey their 
real property without the permission of the grand lodge or the grand master. 


History. T.C.A. (orig. ed.), §§ 48-1508, 48-1505, 48-1509, 
Acts 1847-1848, ch. 60, § 4;Shan.,§ 2577a7;  48-4-201. 
Code 1932, § 4422; Acts 1967, ch. 38, § 1; 


48-102-202. Ownership of real property. 


The officers and members of a masonic lodge may purchase or take by deed 
such quantity of ground for the purpose of building a hall or temple, or for a 
burial place, as may be necessary. The deed shall vest the legal title to the same 
in such officers and members and their successors. 


History. Cross-References. 

Code 1858, § 1516 (deriv. Acts 1817, ch. 154); Excise tax exemption of corporations formed 
Shan., § 2571; mod. Code 1932, § 4410;T.C.A. to own meeting places, § 67-4-2008. 
(orig. ed.), §§ 48-1510, 48-4-202. 


48-102-203. Coupon bonds for construction. 


(a) All masonic lodges which hold real estate to the value of ten thousand 
dollars ($10,000) or more have the power to issue coupon bonds from time to 
time to an amount not exceeding a total of forty thousand dollars ($40,000), 
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bearing six percent (6%) interest per annum, payable semiannually, for the 
purpose of erecting a building or hall upon same. 

(b) The coupon bonds may be issued in sums of twenty-five dollars ($25.00), 
fifty dollars ($50.00), one hundred dollars ($100), five hundred dollars ($500), 
and one thousand dollars ($1,000), as may be desired. 

(c) The coupon bonds shall not have more than twenty (20) years in which 
to mature, and may be taken up by the lodge at any time after five (5) years 
from their issuance. 

(d) Any masonic lodge which shall issue coupon bonds under this section 
may execute a mortgage upon its real estate to secure the payment of the bonds 
and coupons. 

(e) The worshipful master and wardens or other proper officers of the lodge 
have the power to issue the bonds and coupons and execute the mortgage 
provided for in this section whenever they have been instructed by a meeting 
of their lodge to do so. 


History. 8§ 4411-4415; T.C.A. (orig. ed.), §§ 48-1511 — 
Acts 1883, ch. 240, §§ 1-5; 1885, ch. 63,§ 1; 48-1515, 48-4-203. 
Shan., §§ 2572, 2574-2577; Code 1932, 


PART 3 
KNIGHTS OF PYTHIAS 


48-102-301. Ownership of real property. 


The officers and members of a lodge of the order of Knights of Pythias may 
purchase, own, hold, or take, by deed or otherwise, such quantity of ground or 
real estate for the purpose of building a hall, or edifice, or for a burial place, as 
may be deemed necessary by such officers and members, or to purchase, own, 
hold, or take, by deed or otherwise, a lot and building, or lots and buildings, for 
the purpose of converting the same into and using the same as a suitable hall. 
The deed, or other instrument, shall vest the legal and equitable title to the 
real estate in such officers and members and their successors, in the name of 
the lodge, and for its use and benefit. 


History. mod. Code 1932, § 4416; T.C.A. (orig. ed.), 
Acts 1905, ch. 141, § 1; Shan., § 2577a1; §§ 48-1516, 48-4-301. 


48-102-302. Debt incurred for purchase or improvement of realty. 


(a) All such lodges have the power to issue evidences of indebtedness, 
bearing legal interest, secured by a mortgage or deed of trust on the real estate, 
for the purpose of purchasing a suitable building or buildings for hall purposes 
or of erecting a building or hall upon their lots, or for the purpose of converting 
a building or buildings into a suitable hall, or for the purpose of improving or 
repairing the same, or furnishing the same, or for the purchasing and paying 
for grounds for burial purposes. All of the lodges which shall issue evidences of 
indebtedness under this part are empowered to execute a mortgage or deed of 
trust upon the real estate to secure and make certain the payment of the 
indebtedness thereby secured. 
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(b) Such lodges are further empowered, through their proper officials, to 
execute a mortgage or deed of trust upon any real estate owned by them for the 
purpose of borrowing money to purchase ground for such burial place, or 
ground for erecting or remodeling, improving, or repairing a building suitable 
for hall purposes, as provided for in this part, or for repairing or improving the 
same whenever it may become necessary, or to secure the payment of any 
indebtedness already contracted for, as authorized under the terms of this 
part. 


History. Code 1932, § 4417; T.C.A. (orig. ed.), §§ 48- 
Acts 1905, ch. 141, § 2; Shan., § 2577a2; 1517, 48-4-302. 


48-102-303. Execution of mortgages and evidences of indebtedness — 
Liability of members. 


(a) The chancellor commander of the lodge has the power to execute and 
issue the evidences of indebtedness, and to execute any mortgage, deed of 
trust, transfer, or other conveyance provided for in this part, whenever the 
chancellor has been instructed by a meeting of the chancellor’s lodge to do so. 
All such evidences of indebtedness, mortgages, deeds of trust, or other 
conveyances provided for in this part shall be executed by such chancellor 
commander in the name of the lodge, and shall be attested by the keeper of 
records and seal of such lodge under its seal. 

(b) Neither the chancellor commander, nor the keeper of records and seal, 
nor any member of the lodge, shall be individually liable for any of the 
indebtedness incurred by authority of this part. 


History. Code 1932, § 4418; T.C.A. (orig. ed.), §§ 48- 
Acts 1905, ch. 141, § 3; Shan., § 2577a3; 1518, 48-4-303. 
PART 4 


VETERANS’ ORGANIZATIONS 


48-102-401. Ownership of realty. 


The officers and members of a post of the American Legion, Veterans of 
Foreign Wars, Disabled American Veterans, American Veterans of World War 
II, Veterans of World War I of the U.S.A., Inc., or any other veterans’ 
organization operating in this state and chartered by the congress of the 
United States may purchase, own, hold, or take by deed, or otherwise, such 
quantity of ground or real estate for the purpose of building a hall, or for a 
burial place, or otherwise, as may be deemed necessary by such officers and 
members, or may purchase, own, hold, or take by deed or otherwise a lot and 
building or lots and buildings, for the purpose of converting into and using the 
same as a Suitable hall, or otherwise. The deed or other instrument shall vest 
title to the real estate, in the name of the post and for its use and benefit and 
that of its members. 7 


History. § 2577a14; Code 1932, § 4428; Acts 1945, ch. 
Acts 1925, ch. 152, § 1; Shan. Supp., 90, § 1; C. Supp. 1950, § 4428; Acts 1967, ch. 
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298, § 2; T.C.A. (orig. ed.), §§ 48-1519, 48-4- 
401. 


48-102-402. Debts for purchase or improvement of realty. 


(a) Posts of the American Legion, Veterans of Foreign Wars, Disabled 
American Veterans, American Veterans of World War II, Veterans of World War 
I of the U.S.A., Inc., or any other veterans’ organization operating in this state 
and chartered by the congress of the United States have the authority and 
power to issue evidence of indebtedness, bearing legal interest, secured by a 
mortgage or deed of trust on the real estate, for the purpose of purchasing a 
suitable building or buildings for hall purposes or of erecting a building or hall 
upon their lots or for the purpose of converting a building or buildings into a 
suitable hall, or for the purpose of improving or repairing the same, or 
furnishing the same, or for purchasing and paying for grounds for burial 
purposes, or otherwise. All the posts which shall issue evidence of indebtedness 
under this part are empowered to execute a mortgage or deed of trust upon the 
real estate to secure and make certain the payment of the indebtedness 
thereby secured. 

(b) Such posts are further empowered, through their proper officials, to 
execute a mortgage or deed of trust upon any property or real estate owned by 
them, for the purpose of borrowing money to purchase ground for such burial 
place, or ground for erecting or remodeling, improving, or repairing a building 
suitable for hall purposes, or for repairing, or improving the same, whenever it 
may become necessary, or to secure the payment of any indebtedness. 


History. 90, § 1; C. Supp. 1950, § 4429; Acts 1967, ch. 
Acts 1925, ch. 152, § 2; Shan. Supp. 298, § 3; T.C.A. (orig. ed.), §§ 48-1520, 48-4- 
§ 2577a15; Code 1932, § 4429; Acts 1945, ch. 202. 


48-102-403. Execution of mortgages and evidences of indebtedness — 
Liability of members. 


(a) The commander of the post has the authority and power to execute and 
issue the evidence of indebtedness and to execute any mortgage, deed of trust, 
transfer, or other such conveyance, whenever the commander has been 
instructed by a regular meeting or meetings called upon ten (10) days’ written 
notice to all members of the post, for that purpose, so to do. All such evidence 
of indebtedness, mortgages, deeds of trust, or other conveyances shall be 
executed by such commander in the name of the post, and shall be attested by 
the adjutant of such post. 

(b) Neither the commander, nor the adjutant, nor any member of the post, 
shall be individually liable for any of the indebtedness incurred by authority of 
this part. 


History. § 2577a16; Code 1932, § 4430; T.C.A. (orig. 
Acts 1925, ch. 152, § 3; Shan. Supp.,_ ed.), §§ 48-1521, 48-4-403. 


48-102-404. Sale of property. 


All posts of the American Legion, Veterans of Foreign Wars, Disabled 
American Veterans, American Veterans of World War II, Veterans of World War 
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I of the U.S.A., Inc., or any other veterans’ organization operating in this state 
and chartered by the congress of the United States have the power, after 
having acquired any land or property by virtue of this part, to sell, and convey 
the same, or any part of the same, by proper deed, whenever in their opinion 
such sale is deemed advisable or necessary; provided, that the sale or sales be 
authorized at a regular meeting of such post, or at a special meeting of such 
post, upon ten (10) days’ written notice to all members of the post, the notice 


stating the purpose of the special meeting. 


1950, § 4431; Acts 1967, ch. 298, § 4; T.C.A. 
(orig. ed.), §§ 48-1522, 48-4-404. 


History. 
Acts 1927, ch. 52, § 2; mod. Code 1932, 
§ 4431; Acts 1945, ch. 90, § 1; mod. C. Supp. 


48-102-405. Authority of commander to implement sale. 


The commander of the post has the full power to execute in the name of the 
post and deliver all deeds of conveyance necessary to put into effect the sale or 
sales whenever the commander has been so instructed and directed by the 
post, and the deed of conveyance shall be attested by the adjutant of the post. 


History. 


Acts 1927, ch. 52, § 3; mod. Code 1932, 
§ 4432; T.C.A. (orig. ed.), 8§ 48-1523, 48-4-405. 
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PART 1 
TENNESSEE INVESTOR PROTECTION ACT 


48-103-101. Short title. 


This part shall be known and may be cited as the “Tennessee Investor 


Protection Act.” 


History. 
Acts 1976, ch. 536, §§ 1, 2; T.C.A., §§ 48- 
2101, 48-5-101, 48-35-101. 


Cross-References. 

Applicability of business corporation law, 
title 48, chs. 11-27, to corporations existing on 
January 1, 1988, title 48, ch. 27. 

Application of nonprofit corporation law, title 
48, chs. 51-67, to corporations existing on Janu- 
ary 1, 1988, § 48-68-101. 


Textbooks. 
Tennessee Jurisprudence, 7 Tenn. Juris., 
Corporations, § 42, 


Law Reviews. 

State Regulation of the Market for Corporate 
Control: MITE, CTS, and Their Progeny (M. 
Wayne Marr, Robert W. Mouton), 20 Mem. St. 
U.L. Rev. 1 (1989). 


NOTES TO DECISIONS 


1. Constitutionality. 

The Investor Protection Act violates the com- 
merce clause of the United States Constitution 
to the extent that it applies to target corpora- 


48-103-102. Part definitions. 


tions organized under the laws of states other 
than Tennessee. Tyson Foods, Inc. v. McReyn- 
olds, 865 F.2d 99, 1989 U.S. App. LEXIS 490 
(6th Cir. Tenn. 1989). 


As used in this part, unless the context otherwise requires: 
(1) “Affiliate” of a person means any person controlling, controlled by or 
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under common control with such person. For purposes of this section, 
“control” means the possession, direct or indirect, of the power to direct or 
cause the direction of the management or policies of a person, whether 
through the ownership of voting securities, by contract, or otherwise; 

(2) “Associate” of a person means: 

(A) Any corporation or other organization of which such person is an 
officer or partner or is directly or indirectly the beneficial owner of ten 
percent (10%) or more of any class of equity securities; 

(B) Any person who is directly or indirectly the beneficial owner of ten 
percent (10%) or more of any class of equity securities of such person; 

(C) Any trust or other estate in which such person has a substantial 
beneficial interest or as to which such person serves as a trustee or in a 
similar fiduciary capacity; and 

(D) Any relative or spouse of such person or any relative of such spouse, 
any one (1) of whom has the same home as such person; 

(3) “Broker-dealer” means any person engaged, directly or indirectly, as 
agent, broker or principal, in the business of purchasing, offering, selling or 
otherwise dealing or trading in securities for the account of others or for such 
person’s own account. “Broker-dealer” includes “broker-dealer” as defined in 
§ 48-1-102; 

(4) “Commissioner” means the commissioner of commerce and insurance; 

(5) “Equity security” means any share of stock or similar securities, or any 
securities convertible into such securities, or carrying any warrant or right 
to subscribe to or purchase such securities, or any such warrant or right, or 
any other security which the commissioner shall consider necessary or 
appropriate, by such rules and regulations as the commissioner may 
prescribe in the public interest or for the protection of investors, to deem to 
be an equity security; 

(6) “Offeree” means the record holder and beneficial owner of equity 
securities which an offeror acquires or offers to acquire in connection with a 
takeover offer; 

(7) “Offeree company” means a corporation or other issuer of equity 
securities which is incorporated or organized under the laws of this state or 
has its principal office in this state, which has substantial assets located in 
this state, and which is or may be involved in a takeover offer relating to any 
class of its equity securities; 

(8)(A) “Offeror” means a person who makes or in any way participates in 

making a takeover offer, and includes all affiliates and associates of that 

person and all persons acting jointly or in concert for the purpose of 
acquiring, holding or disposing of or exercising any voting rights attaching 
to the equity securities for which a takeover offer is made; 

(B) “Offeror” does not include any bank or broker-dealer loaning funds 
to an offeror in the ordinary course of its business, or any bank, broker- 
dealer, attorney, accountant, consultant, employee, or other person fur- 
nishing information or advice to or performing ministerial duties for an 
offeror and not otherwise participating in the takeover offer; 

(9) “Person” means any individual, partnership, limited partnership, 
syndicate, corporation, joint-stock company, unincorporated organization, 
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trust or association; and 

(10)(A) “Takeover offer” means the offer to acquire or the acquisition of 
any equity security of an offeree company, pursuant to a tender offer or 
request or invitation for tenders, if after the acquisition thereof the offeror 
would be directly or indirectly a beneficial owner of more than ten percent 
(10%) of any class of the outstanding equity securities of the offeree 
company; 

(B) “Takeover offer” does not include an offer to acquire or acquisition of 
any equity security of an offeree company pursuant to: 

(i) Broker transactions effected by or through a broker-dealer in the 
ordinary course of its business when such transactions are not entered 
into for the purpose of, and not having the effect of, changing or 
influencing the control or management of the offeree company; 

(ii) An exchange offer for equity securities of another issuer if the 
offer is for the sole account of the offeror, is in good faith and not for the 
purpose of avoiding this section, and is exempt pursuant to § 4 of the 
Securities Act of 1933 (15 U.S.C. § 77d), as amended, and does not 
involve any public offering; 

(ii) An offer made in isolated transactions, for the sole account of the 
offeror, in good faith and not for the purpose of avoiding this section, to 
not more than fifteen (15) persons in this state during any period of 
twelve (12) consecutive months; 

(iv) An offer made on substantially equal terms to holders of record of 
any class of the equity securities of the offeree company, if the number 
of such holders does not exceed fifty (50) at the time of the offer; or 

(v) An offer made on substantially equal terms to all shareholders 
and as to which the offeree company, acting through its board of 
directors, has recommended acceptance to such shareholders, if the 
terms thereof, including any inducements to officers or directors which 
are not available to all shareholders, have been disclosed to such 
shareholders. 


History. Acts 1985, ch. 361, § 1; T.C.A., §§ 48-5-102, 
Acts 1976, ch. 536, § 2; T.C.A., § 48-2102; 48-35-102. 


NOTES TO DECISIONS 


1. Constitutionality. tions organized under the laws of states other 

The Investor Protection Act violates the com- than Tennessee. Tyson Foods, Inc. v. McReyn- 
merce clause of the United States Constitution olds, 865 F.2d 99, 1989 U.S. App. LEXIS 490 
to the extent that it applies to target corpora- (6th Cir. Tenn. 1989). 


48-103-103. Limitations on offerors. 


(a) No offeror shall make a takeover offer if the offeror beneficially owns, 
directly or indirectly, five percent (5%) or more of any class of the equity 
securities of the offeree company, any of which were purchased within one (1) 
year before the proposed takeover offer, unless the offeror, before making such 
purchase, has made a public announcement of the offeror’s intention with 
respect to changing or influencing the management or control of the offeree 
company, has made a full, fair and effective disclosure of such intention to the 
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persons from whom the offeror intends to acquire such securities, and has filed 
with the commissioner and with the offeree company a statement signifying 
such intentions and containing such additional information as the commis- 
sioner by rule prescribes. 

(b) No offeror may make a takeover offer involving an offeree company 
which is not made to the holders of record or beneficial owners of the equity 
securities of the offeree company who reside in this state, or which is not made 
to such persons on substantially the same terms as the offer is made to those 
holders or owners who reside outside this state. 

(c) An offeror shall provide that any equity securities of an offeree company 
deposited or tendered pursuant to a takeover offer may be withdrawn by or on 
behalf of any offeree at any time within seven (7) days from the date the offer 
has become effective under this part, or after sixty (60) days from the date the 
offer has become effective under this part, except as the commissioner may 
otherwise prescribe by rule or order for the protection of investors. 

(d) If an offeror makes a takeover offer for less than all the outstanding 
equity securities of any class, and if the number of securities deposited or 
tendered pursuant thereto within ten (10) days after the offer has become 
effective under this part and copies of the offer or notice of any increase in the 
consideration offered, are first published or sent or given to offerees is greater 
than the number the offeror has offered to accept and pay for, the securities 
shall be accepted pro rata, disregarding fractions, according to the number of 
securities deposited or tendered by or on behalf of each offeree. 

(e) If an offeror varies the terms of a takeover offer before its expiration date 
by increasing the consideration offered to offerees, the offeror shall pay the 
increased consideration for all equity securities accepted, whether such secu- 
rities have been accepted by the offeror before or after the variation in the 
terms of the offer. 

(f) No offeror may acquire, remove or exercise control, directly or indirectly, 
over any assets of an offeree company located in this state in connection with 
a takeover offer unless the takeover offer is effective or exempt under this part, 
except as permitted by order of the commissioner. 


History. Law Reviews. 

Acts 1976, ch. 536, § 2; T.C.A., § 48-2103; Securities Issuer Liability for Third Party 
Acts 1985, ch. 361, § 2; T.C.A., §§ 48-5-103, Misstatements: Refining the Entanglement 
48-35-1038. Standard, 53 Vand. L. Rev. 947 (2000). 


48-103-104. Registration of takeover offers. 


(a) It is unlawful for any person to make a takeover offer involving an 
offeree company or to acquire any equity security of an offeree company 
pursuant to a takeover offer, unless such offer is effective under this part or is 
exempted by rule or order of the commissioner. Before a takeover offer can 
become effective under this part, the offeror shall file with the commissioner a 
registration statement containing the information prescribed in subsection (b) 
and, not later than the date of filing the registration statement, send a copy of 
the registration statement by certified mail to the offeree company at its 
principal office and publicly disclose the material terms of the proposed offer. 

(b) The registration statement shall be filed on forms prescribed by the 
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commissioner and shall be accompanied by the consent to service of process 
specified in § 48-103-107, and the filing fee specified in § 48-103-109, and 
shall contain the following information and such additional information as the 
commissioner by rule or order prescribes: 

(1) The identity and background of all persons by whom or on whose 
behalf the acquisition of any equity security of the offeree company has been 
or is to be effected; 

(2) The course and amount of funds or other consideration used or to be 
used in acquiring any equity security, including a statement describing any 
securities which are being offered in exchange for the equity securities of the 
offeree company, and if any part of the acquisition price is or will be 
represented by borrowed funds or other consideration, a description of the 
transaction and the names of the parties thereto, except that where a source 
of funds is a loan made in the ordinary course of business by a bank, if the 
person filing such statement so requests, the name of the bank shall not be 
made available to the public; 

(3) If the purpose of the acquisition is to gain control of the offeree 
company, a statement of any plans or proposals which such person has, upon 
gaining control, to liquidate the offeree company, relocate any operations of 
the company, sell its assets, effect its merger or consolidation, or make any 
other changes in its business, corporate structure, management or 
personnel; 

(4) The number of shares or units of any equity security of the offeree 
company of which each such person and each associate of such person and 
each person included as an offeror is the beneficial owner or which each such 
person has a right to acquire, directly or indirectly, together with the name 
and address of each such person; 

(5) Material information as to any contracts, arrangements or under- 
standing with any person with respect to any equity security of the offeree 
company, including transfers of any equity security, joint ventures, loan or 
option agreements, puts and calls, guarantees of loan, guarantees against 
loss, guarantees of profits, division of losses or profits, or the giving or 
withholding of proxies, naming the persons with whom such contracts, 
arrangements or understanding have been entered into; 

(6) Material information concerning the organization and operations of 
any offeror which is a corporation, including the year, form and jurisdiction 
of its organization, a description of the business done by the offeror and any 
material changes therein during the past three (3) years, a description of 
each class of the offeror’s capital stock and its long-term debt, a description 
of the location and character of the principal properties of the offeror and its 
subsidiaries, a description of any pending legal or administrative proceed- 
ings which is material to the offer in which the offeror or any of its 
subsidiaries is a party, the names of all directors and executive officers of the 
offeror and their material business activities and affiliations during the past 
three (3) years, and financial statements of the offeror for its three (3) most 
recent annual accounting periods and most recent quarterly period; 

(7) Material information concerning the identity and background of any 
offeror who is not a corporation, including the offeror’s material business 
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activities and affiliations during the past three (3) years, such financial 

statements of the offeror as may be prescribed by rule or order of the 

commissioner, and a description of any material pending legal or adminis- 
trative proceedings in which the offeror is a party; and 

(8) Three (3) copies of the proposed takeover offer, including all material 
terms thereof, in the form proposed to be published, sent or delivered to 
offerees. 

(c) The commissioner may require the offeror to file any other documents, 
exhibits and information that the commissioner deems material to the take- 
over offer, and the commissioner may permit the omission of any of the 
information specified in subsection (b) if the commissioner determines that 
such information is not required for the protection of offerees. 


History. Law Reviews. 

Acts 1976, ch. 586, § 2; T.C.A., § 48-2104; Defensive Tactics in Tender Offers —- Does 
Acts 1985, ch. 361, §§ 3-7; T.C.A., §§ 48-5-104, Anything Go? (Daniel J. Morrissey), 53 Tenn. L. 
48-35-104. Rev. 103 (1985). 


48-103-105. Filing of solicitation materials. 


(a) Copies of all advertisements, circulars, letters or other materials of the 
offeror or the offeree company, soliciting or requesting the acceptance or 
rejection of the takeover offer, shall be filed with the commissioner and sent to 
the offeree company or offeror, respectively, not later than the time copies of 
such solicitation materials are first published or used or sent to offerees. 

(b) Solicitation materials used in connection with a takeover offer shall not 
contain any false statement of a material fact or omit to state a material fact 
necessary to make any statement made therein not misleading. The commis- 
sioner may by rule or order prohibit the use of any solicitation material deemed 
by the commissioner to be false or misleading. 


History. 
Acts 1976, ch. 536, § 2; T.C.A., §§ 48-2105, 
48-5-105, 48-35-105. 


48-103-106. Fraudulent and deceptive practices. 


It is unlawful for any offeror or offeree company, or any affiliate or associate 
of an offeror or offeree company, or any broker-dealer acting on behalf of any 
offeror or offeree company to engage in any fraudulent, deceptive or manipu- 
lative acts or practices in connection with a takeover offer. Fraudulent, 
deceptive and manipulative acts or practices include, but shall not be limited 
to, the following: 

(1) Publication, or use in connection with the offer, of any false statement 
of a material fact or omitting to state a material fact necessary to make any 
statement made by such entity which is not misleading, but not including 
the mailing by an offeree company to its shareholders of solicitation 
materials published by an offeror; 

(2) Sale by an officer, director, affiliate or associate of an offeree company 
in connection with a takeover offer of all or part of their equity securities to 
the offeror at a price higher than that to be paid to other offerees pursuant 
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to the offer; 

(3) Refusal by an offeree company to permit, if required to do so by the 
applicable state corporation statute, an offeror who is a shareholder of record 
to examine its list of shareholders and to make extracts therefrom for the 
purpose of making a takeover offer in compliance with this part; and 

(4) Acquisition by or through a broker-dealer acting on behalf of an offeror 
of any equity security of the offeree company in connection with a takeover 
offer, unless such takeover offer is effective under this part or exempted by 
rule or order of the commissioner, or unless the broker-dealer did not know, 
and in the exercise of reasonable care could not have known, that the person 
for whom it acted was an offeror or that the acquisition was in connection 
with a takeover offer. The provisions and penalties of §§ 48-1-112 and 
48-1-118 shall apply to broker-dealers who engage in any fraudulent, 
deceptive or manipulative acts or practices in connection with a takeover 
offer and who are registered as broker-dealers pursuant to chapter 1 of this 
title. 


History. Anything Go? (Daniel J. Morrissey), 53 Tenn. L. 
Acts 1976, ch. 536, § 2; T.C.A., §§ 48-2106, Rev. 103 (1985). 
48-5-106, 48-35-106. 


Law Reviews. 
Defensive Tactics in Tender Offers — Does 


48-103-107. Consent to service. 


(a) Upon any application for registration of a takeover offer, there shall be 
filed with the application the irrevocable written consent of the offeror that in 
suits, proceedings and actions growing out of this part, the service on the 
commissioner of any notice, process or pleading therein authorized by the laws 
of this state shall be as valid and binding as if due service had been made on 
the offeror. 

(b) The form of such consent shall be prescribed by the commissioner. 

(c) Service of any notice, process or pleadings in any suits, proceedings and 
actions growing out of the violation of this part against an offeror who has filed 
a consent to service with the commissioner shall, if made on the commissioner, 
be by duplicate copies, one (1) of which shall be filed in the office of the 
commissioner and the other immediately forwarded by the commissioner by 
registered mail to the principal office of the offeror against which the notice, 
process or pleadings are directed. 


History. Cross-References. 
Acts 1976, ch. 536, § 2; T.C.A., §§ 48-2107, Certified mail in lieu of registered mail, § 1- 
48-5-107, 48-35-107. 3-111. 


48-103-108. Administration — Rules and orders — Hearings. 


(a)(1) This part shall be administered by the commissioner, who may 
exercise all powers granted to the commissioner by chapter 1 of this title 
which are not inconsistent with this part. 

(2) The commissioner is authorized to promulgate such rules and regula- 
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tions, consistent with this part, as are necessary to the administration 

thereof in carrying out the powers and duties vested in the commissioner by 

this part. 

(3) The commissioner may by rule or order exempt from any provisions of 
this part takeover offers that the commissioner determines are not made for 
the purpose or do not have the effect of changing or influencing the control 
of an offeree company or where compliance with this part is not necessary for 
the protection of the shareholders of the offeree company, and the commis- 
sioner may similarly exempt any persons from the filing of statements under 
this part. 

(4) The commissioner may by order direct any person to file any state- 
ment provided for in this part, if it appears that such person is delinquent in 
the filing of such statement. 

(b) All hearings before the commissioner shall be conducted in accordance 
with the Uniform Administrative Procedures Act, compiled in title 4, chapter 
5, and each party to such proceeding shall have all the procedural rights set out 
therein including, but not limited to, the right to proper notice, the right to 
confront witnesses and examine the evidence against the party, the right to 
cross-examine witnesses, the right to counsel, the right to present evidence in 
the party’s own behalf and the right to subpoena witnesses, books, records, 
papers and other objects. Such hearing may, at the option of the agency and 
upon agreement by the secretary of state or the secretary of state’s designee, 
be conducted by a hearing officer from the administrative procedures division 
of the secretary of state’s office. Judicial review of the final agency decision in 
a contested case shall also be in accordance with the Uniform Administrative 
Procedures Act. 

(c) The commissioner has the authority to promulgate rules in order to 
effectuate the purposes and objectives set out in this part, and such rules shall 
be promulgated and published in accordance with the Uniform Administrative 
Procedures Act. As provided in that chapter, any interested person has the 
right to petition the agency for the adoption, amendment or repeal of a rule or 
to petition the agency involved for a ruling on the applicability of a rule to any 
person, property or state of facts. 


History. 
Acts 1976, ch. 586, § 2; T.C.A., §§ 48-2108, 
48-5-108, 48-35-108. 


48-103-109. Fees and expenses. 


(a) The commissioner shall charge a filing fee of one hundred dollars ($100) 
for a registration statement filed by an offeror and one hundred dollars ($100) 
for a request for hearing filed by an offeree company. 

(b) The expenses reasonably attributable to any hearing held under this 
part shall be charged ratably to the offeror and the offeree company, unless 
otherwise ordered by the commissioner. 


History. 
Acts 1976, ch. 536, § 2; T.C.A., §§ 48-2109, 
48-5-109, 48-35-109. 
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48-103-110. Injunction. 


Whenever it appears to the commissioner that any person, including an 
affiliate or associate of an offeror or offeree company, has engaged or is about 
to engage in any act or practice constituting a violation of this part or any rule 
or order hereunder, the commissioner may apply for equitable relief to the 
chancery court of Davidson County, or any other chancery court having 
jurisdiction. Upon a proper showing, the court may grant a permanent or 
temporary injunction or restraining order, or may order recision of any sales or 
purchases of securities determined to be unlawful under this part or any rule 
or order hereunder. The court shall not require the commissioner to post a 
bond. 


History. 
Acts 1976, ch. 536, § 2; T.C.A., §§ 48-2110, 
48-5-110, 48-35-110. 


48-103-111. Criminal penalties. 


(a)(1) Any person, including an affiliate or associate of an offeror or offeree 
company, who knowingly violates any provision of this part, or any rule 
promulgated under this part, or any order issued by the commissioner under 
any provision of this part, commits a Class A misdemeanor. 

(2) Any person who knowingly engages in a fraudulent practice declared 
unlawful in § 48-103-106 commits a Class E felony. 

(b) The commissioner may transmit such evidence as may be available 
concerning violations of this part or of any rule or order hereunder to the 
district attorney general in the district in which the offense was committed 
who may, in the district attorney general’s discretion, institute criminal 
proceedings to enforce the penalties prescribed in this part. . 

(c) Nothing in this part limits the power of the state to punish any person for 
any conduct which constitutes a crime under any other statute. 


History. 

Acts 1976, ch. 536, § 2; T.C.A., §§ 48-2111, 
48-5-111; Acts 1989, ch. 591, §§ 44, 111; T.C.A., 
§ 48-35-111. 


Code Commission Notes. Portions of this 
section have been rewritten by the executive 
secretary to the Tennessee code commission to 


executive secretary amend this section by de- 
leting the penalty provision and inserting lan- 
guage to indicate violation of the section is a 
Class A misdemeanor. 


Cross-References. 
Penalty for Class A misdemeanor, § 40-35- 
111. 


implement Acts 1989, ch. 591, § 111, effective 


November 1, 1989, which requested that the Bente one soa (etony Ie aL 


48-103-112. Civil liabilities. 


(a) Any offeror, who purchases a security in connection with a takeover offer 
not in compliance with this part or by means of any false statement of a 
material fact or omission to state a material fact necessary to make any 
statement made by the offeror not misleading, shall be liable to the person 
selling the security to the offeror, who may sue either at law or in equity to 
recover the security, plus any income received by the offeror thereon, upon 
tender of the consideration received, or for damages. Damages are the excess 
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of either the value of the security on the date of purchase or its present value, 
whichever is greater, over the present value of the consideration received for 
the security. Tender requires only notice of willingness to pay the amount 
specified in exchange for the security. Any notice may be given by service as 
provided in § 48-103-107 or by certified mail to the last known address of the 
person liable. 

(b) Every person who directly or indirectly controls a person liable under 
subsection (a), every partner, principal executive officer or director of such 
person, every person occupying a similar status or performing similar func- 
tions, every employee of such person who materially aids in the act or 
transaction constituting the violation, and every broker-dealer or agent who 
materially aids in the act or transaction constituting the violation, is also liable 
jointly or severally with and to the same extent as such person, unless the 
person liable hereunder proves that the person liable did not know, and in the 


exercise of reasonable care could not have known, of the existence of facts by 


reason of which the liability is alleged to exist. There is contribution as in cases 
of contract among the several persons so liable. 

(c) No action may be maintained under this section unless commenced 
before the expiration of two (2) years after the act or transaction constituting 
the violation. 

(d) The rights and remedies under this part are in addition to any other 
rights or remedies that may exist in law or equity. 


History. 
Acts 1976, ch. 536, § 2; T.C.A., §§ 48-2112, 
48-5-112, 48-35-112. 


48-103-113. Applicability of part. 


(a) This part does not apply to “state banks” as defined in § 45-1-103, to 
“savings and loan associations,” as defined by § 45-3-104, or to “public 
utilities,” as defined by § 65-4-101. 

(b) If the offeree company is a domestic insurance company whose takeover 
is subject to title 56, chapter 10, part 2, this part shall not apply and title 56, 
chapter 10, part 2 shall control. For purposes of this section, “domestic 
insurance company” has the meaning as that set forth in § 56-10-201. 

(c) This part shall not apply to public utilities, public utility holding 
companies, national banking associations, bank holding companies or savings 
and loan associations subject to regulation by a federal agency. 

(d) This part shall not apply to any offer involving a vote by holders of equity 
securities of the offeree company, pursuant to its charter or articles of 
incorporation or the applicable corporation statute, on a merger, consolidation 
or sale of corporate assets in consideration of the issuance of securities of 
another corporation, or on a sale of its securities in exchange for cash or 
securities of another corporation. 


History. ch. 708, §§ 1.04, 5.25, 6.01; 1979, ch. 315, § 1; 
Acts 1976, ch. 536, § 2; impl. am. Acts 1978, T.C.A., §§ 48-2114, 48-5-114, 48-35-113. 


535 CORPORATE TAKEOVERS 48-103-202 


PART 2 
TENNESSEE BUSINESS COMBINATION ACT 


48-103-201. Short title — Part supplemental. 


(a) This part shall be known and may be cited as the “Tennessee Business 
Combination Act.” 

(b) The requirements of this part and parts 3-5 of this chapter shall be in 
addition to the requirements of applicable law, including chapters 11-27 of this 
title and to the applicable requirements contained in the charter or bylaws of 
a resident domestic corporation. 


History. Law Reviews. 
Acts 1988, ch. 500, § 1; T.C.A., § 48-35-201. State Regulation of the Market for Corporate 
Control: MITE, CTS, and Their Progeny (M. 


Merger and share exchange, title 48, ch. 21. Mayne Marr Robery W. Mouton), 20:Mem. St. 


Tennessee Authorized Corporation Protec- U.L. Rev. 1 (1989). 
tion Act, title 48, ch. 103, part 4. Textbooks. 

Tennessee Control Share Acquisition Act, 
title 48, ch. 103, part 3. 

Tennessee Greenmail Act, title 48, ch. 103, 
part 5. 


Cross-References. 


Tennessee Jurisprudence, 7 Tenn. Juris., 
Corporations, § 42. 


NOTES TO DECISIONS 


1. Constitutionality. to target corporations organized under the laws 

The Tennessee Business Combination Act of states other than Tennessee. Tyson Foods, 
violates the commerce clause of the United Inc. v. McReynolds, 865 F.2d 99, 1989 U.S. App. 
States Constitution to the extent that it applies LEXIS 490 (6th Cir. Tenn. 1989). 


48-103-202. Public policy. 


The general assembly hereby finds and declares the following to be the 
public policy of this state: 

(1) “Resident domestic corporations,” as defined by this part, represent 
and affect, through their ongoing business operations, a variety of constitu- 
encies including Tennessee shareholders, employees, customers, suppliers, 
and local communities and their economies whose welfare is vital to this 
state’s interests; 

(2) In order to promote such welfare, the regulation of the internal affairs 
of resident domestic corporations as reflected in the laws of the state should 
allow for the stable long-term growth of resident domestic corporations; 

(3) Business combinations involving Tennessee’s resident domestic corpo- 
rations can impair local employment conditions and disrupt local commer- 
cial activity. These business combinations often prevent shareholders from 
realizing the full value of their holdings through forced mergers in which 
long-term investors can be subjected to the compulsory surrender of their 
shares with only limited rights to dissent. The threat of these business 
combinations also deprives shareholders of value by encouraging the adop- 
tion of short-term business strategies which may not be in the long-term 
interest of the corporation or this state; 

(4) Present Tennessee laws facilitate business combinations which left 
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unbalanced could harm the economy of this state by weakening corporate 
performance and causing unemployment, plant closings, reduced charitable 
donations, a declining population base, reduced income to fee-supported 
local government services, a reduced tax base, and reduced income to other 
businesses; 

(5) Tennessee has a substantial and legitimate interest in regulating the 
internal affairs of its resident domestic corporations which have significant 
business contacts with this state, including regulating business combina- 
tions involving its resident domestic corporations which, individually or in 
the aggregate, employ a large number of citizens of the state, pay significant 
taxes, and have a substantial economic base in Tennessee; and 

(6) The general assembly intends this part to balance the substantial and 
legitimate interests of Tennessee in regulating the internal affairs of its 
resident domestic corporations as they impact upon the various constituen- 
cies and to promote and encourage long-term corporate growth. 


History. Nearly Insolvent Corporations (Mike Roberts), 
Acts 1988, ch. 500, § 1; T.C.A., § 48-35-202. 23 Mem. St. U.L. Rev. 273 (1993). 


Law Reviews. 
The Conundrum of Directors’ Duties in 


48-103-203. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “Affiliate,” when used to indicate a relationship with an interested 
shareholder, means a person that directly or indirectly through one (1) or 
more intermediaries, controls, or is controlled by, or is under common control 
with, or is acting in concert with, a specified person; 

(2) “Announcement date,” when used in reference to any business combi- 
nation, means the date of the first public announcement of a final definitive 
proposal for such business combination; 

(3) “Associate,” when used to indicate a relationship with an interested 
shareholder, means: 

(A) Any domestic or foreign corporation, partnership, syndicate, joint 
venture or other unincorporated organization of which such person is an 
officer, director, manager or partner (either general or limited) or is, 
directly or indirectly, the beneficial owner of ten percent (10%) or more of 
any class of voting stock; 

(B) All members or investors in any partnership (either general or 
limited), syndicate or other unincorporated organization described in 
subdivision (3)(A); 

(C) Any trust or other estate in which such person has at least a ten 
percent (10%) beneficial interest or as to which such person serves as 
trustee or in a similar fiduciary capacity; or 

(D) Any parent, child, sibling, in-law (mother, father, sons and daugh- 
ters), of such person or any relative of such person who has the same 
residence as such person; 

(4) “Beneficial owner,” when used with respect to any class or series of 
shares or other securities, means a person that: 
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(A) Individually, or with or through any of its affiliates or associates, 
beneficially owns such shares or other securities, directly or indirectly; 

(B) Individually, or with or through any of its affiliates or associates, 
has or shares with others: 

(i) The right to acquire or dispose of, or direct the disposition of such 
shares or other securities (whether such right is exercisable immedi- 
ately or only after the passage of time or the satisfaction of one (1) or 
more other conditions), pursuant to any agreement, arrangement or 
understanding (whether or not in writing), or upon the exercise of 
conversion rights, exchange rights, warrants or options or otherwise; 
provided, that a person shall not be deemed the beneficial owner of any 
shares or other securities tendered pursuant to a tender or exchange 
offer made by such person or any of such person’s affiliates or associates 
until such tendered shares or other securities are accepted for purchase 
or exchange; or 

(ii) The right to vote or direct the voting of such shares or other 
securities pursuant to any agreement, arrangement or understanding 
(whether or not in writing); provided, that a person shall not be deemed 
the beneficial owner of any shares or other securities under this 
subdivision (4)(B)(i) if the agreement, arrangement or understanding to 
vote such shares or other securities: 

(a) Arises solely from a revocable proxy or consent given in re- 
sponse to a proxy or consent solicitation made in accordance with the 
applicable rules and regulations under the Exchange Act; and 

(b) Is not then reportable on a Schedule 13D or 13G under the 
Exchange Act (or any comparable or successor report); or 

(C) Has any agreement, arrangement or understanding (whether or not 
in writing), for the purpose of acquiring, holding, voting (except voting 
pursuant to a revocable proxy or consent as described in subdivision 

(4)(B)) or disposing of such shares or other securities with any other 

person that beneficially owns, or whose affiliates or associates beneficially 

own, directly or indirectly, such shares; 

(5) “Business combination,” when used in reference to any resident 
domestic corporation and any interested shareholder of such resident 
domestic corporation or any affiliate or associate of such interested share- 
holder, means: 

(A) Any merger or consolidation of such resident domestic corporation 
or any subsidiary of such resident domestic corporation with: 

(i) An interested shareholder or any affiliate or associate of such 
interested shareholder; or 

(ii) Any other corporation (whether or not itself an interested share- 
holder of such resident domestic corporation) which is, or after such 
merger or consolidation would be, an affiliate or associate of such 
interested shareholder; 

(B) Any exchange of shares or securities convertible into shares of the 

resident domestic corporation with: , 

(i) An interested shareholder or any affiliate or associate of such 
interested shareholder; or 
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(ii) Any other domestic or foreign corporation (whether or not itself an 
interested shareholder of the resident domestic corporation) which is, or 
after the exchange would be, an affiliate or associate of the interested 
shareholder; 

(C) Any sale, lease, exchange, mortgage, pledge, transfer or other 
disposition (in one (1) transaction or a series of transactions) to, with or 
proposed by or on behalf of an interested shareholder, or any affiliate or 
associate of such interested shareholder, of assets of such resident domes- 
tic corporation or any subsidiary of such resident domestic corporation: 

(i) Having an aggregate market value equal to ten percent (10%) or 
more of the aggregate market value of all the assets, determined on a 
consolidated basis, of such resident domestic corporation; 

(ii) Having an aggregate market value equal to ten percent (10%) or 
more of the aggregate market value of all the outstanding shares of such 
resident domestic corporation; or 

(iii) Representing ten percent (10%) or more of the net income 
determined on a consolidated basis of such resident domestic corpora- 
tion; 

(D) Any transaction which results in the issuance or transfer by such 
resident domestic corporation or any subsidiary of such resident domestic 
corporation (in one (1) transaction or a series of transactions) of any shares 
or securities convertible into shares of such resident domestic corporation | 
or any subsidiary of such resident domestic corporation to such interested 
shareholder or any affiliate or associate of such interested shareholder 
except pursuant to the exercise of warrants or rights to purchase shares or 
securities convertible into shares, or a dividend or distribution paid or 
made pro rata to all shareholders of such resident domestic corporation, or 
in connection with the exercise or conversion of securities exercisable for 
or convertible into shares of such resident domestic corporation (or any 
subsidiary of such resident domestic corporation) which securities were 
issued and outstanding prior to the interested shareholder’s share acqui- 
sition date; 

(EK) The adoption of any plan or proposal for the liquidation or dissolu- 
tion of such resident domestic corporation, or any reincorporation of the 
resident domestic corporation in another state or jurisdiction, proposed by 
or on behalf of, or pursuant to any agreement, arrangement or under- 
standing (whether or not in writing) with, an interested shareholder or 
any affiliate or associate of such interested shareholder; 

(F) Any transaction (whether or not with or into or otherwise involving 
such interested shareholder), proposed by or on behalf of, or pursuant to 
any agreement, arrangement or understanding (whether or not in writing) 
with, an interested shareholder or any affiliate or associate of such 
interested shareholder, which has the effect, directly or indirectly, of 
increasing the proportionate share of the outstanding shares of any class 
or series of shares or securities convertible into shares entitled to vote or 
securities that are exchangeable for, convertible into, or carry a right to 
acquire shares entitled to vote, of such resident domestic corporation or 
any subsidiary of such resident domestic corporation which are, directly or 
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indirectly, owned or controlled by such interested shareholder or any 

affiliate or associate of such interested shareholder, except as a result of 

immaterial changes due to fractional share adjustments; or 

(G) Any loans, advances, guarantees, pledges, financial assistance, 
security arrangements, restrictive covenants or any tax credits or other 
tax advantages provided by, through or to such resident domestic corpo- 
ration or any subsidiary of the resident domestic corporation as a result of 
which an interested shareholder or any affiliate or associate of such 
interested shareholder receives a benefit, directly or indirectly, except 
proportionately as a shareholder of such resident domestic corporation; 

(6) “Consummation date,” with respect to any business combination, 
means the date of consummation of such business combination; 

(7) “Continuing shares” means shares held continuously of record in the 
name of the beneficial owner or the beneficial owner’s trustee, guardian, 
administrator, executor, conservator or similar fiduciary on behalf of such 
beneficial owner, on the resident domestic corporation’s stock transfer 
records or reported to the securities and exchange commission on a Schedule 
13D or 13G or Form 3 or 4 filing pursuant to the Exchange Act for one (1) 
year or more prior to the date of the shareholders’ meeting at which the 
charter or bylaw amendment is considered; 

(8) “Control,” including the terms “controlling,” “controlled by” and “under 
common control with,” means the possession, directly or indirectly, of the 
power to direct or cause the direction of the management and policies of a 
person, whether through the ownership of voting stock, by contract or 
otherwise. A person’s beneficial ownership of ten percent (10%) or more of the 
voting power of a corporation’s outstanding voting stock shall create a 
presumption that such person has control of such corporation. Notwith- 
standing the foregoing, a person shall not be deemed to have control of a 
corporation if such person holds voting power, in good faith and not for the 
purpose of circumventing this part, as an agent, bank, broker, nominee, 
custodian or trustee or one (1) or more beneficial owners who do not 
individually or as a group have control of such corporation; 

(9) “Exchange” means any share exchange whether pursuant to a plan of 
exchange under §§ 48-21-102, 48-21-104, and 48-21-105 or any successor or 
related statute, rule or law of this state or the comparable statute, rule or 
law of any other state or jurisdiction; 

(10) “Exchange Act” means the Act of Congress known as the Securities 
Exchange Act of 1934 (15 U.S.C. § 78a et seq.), as the same has been or 
hereafter may be amended from time to time; 

(11) “Interested shareholder,” when used in reference to any resident 
domestic corporation, means any person (other than such resident domestic 
corporation or any subsidiary of such resident domestic corporation) that: 

(A)(i) Is the beneficial owner, directly or indirectly, of ten percent (10%) 
or more of the voting power of any class or series of the then outstanding 
voting stock of such resident domestic corporation; or 

(ii) Is an affiliate or associate of such resident domestic corporation 
and at any time within the five-year period immediately prior to the 
date in question was the beneficial owner, directly or indirectly, of ten 
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percent (10%) or more of the voting power of any class or series of the 

then outstanding stock of such resident domestic corporation; 

(B) For the purpose of determining whether a person is an interested 
shareholder, the number of shares of voting stock of such resident 
domestic corporation deemed to be outstanding shall include shares 
deemed to be beneficially owned by such person through application of 
subdivision (4), but shall not include any other unissued shares of voting 
stock of such resident domestic corporation which may be issuable 
pursuant to any agreement, arrangement or understanding, or upon 
exercise of conversion rights, warrants or options, or otherwise; 

(12) “Market value,” when used in reference to property of any resident 
domestic corporation, means: 

(A) In the case of shares, the highest closing sale price during the 
thirty-day period immediately preceding the date in question of a share of 
such shares on the composite tape for New York Stock Exchange-listed 
stocks, or, if such shares are not quoted on such composite tape or if such 
shares are not listed on such exchange, on the principal United States 
securities exchange registered under the Exchange Act on which such 
shares are listed or, if such shares are not listed on any such exchange, the 
highest closing sale price (or bid quotation if no such sale price exists) with 
respect to such shares during the thirty-day period preceding the date in 
question on the National Association of Securities Dealers, Inc., Auto- 
mated Quotations System or any successor system then in use, or if no 
such price or quotation is available, the fair market value on the date in 
question of a share of such resident domestic corporation’s stock as 
determined by the board of directors of such resident domestic corporation 
in good faith; or 

(B) In the case of property other than cash or shares, the fair market 
value of such property on the date in question as determined by the board 
of directors of such resident domestic corporation in good faith; 

(13) “Merger” means any merger whether pursuant to a plan of merger 
under §§ 48-21-102, 48-21-104, 48-21-105 and 48-21-109 or any successor or 
related statute, rule or law of this state or the comparable statute, rule or 
law of any other state or jurisdiction respecting mergers or consolidations; 

(14) “Person” means any individual, domestic or foreign corporation, 
partnership (general or limited), syndicate, joint venture, trust estate, 
unincorporated association or other entity; 

(15) “Resident domestic corporation” means an issuer of voting stock 
which, as of the share acquisition date in question, is organized under the 
laws of Tennessee and meets two (2) or more of the following requirements: 

(A)G) The corporation has more than either ten thousand (10,000) or 

ten percent (10%) of its shareholders resident in Tennessee or more than 

ten percent (10%) of its outstanding shares held by resident Tennessee 
shareholders; 

(ii) For purposes of this subdivision (15), the record date for deter- 
mining the percentage, number and residency of the outstanding shares 
and shareholders shall be the last record date before the event requiring 
that the determination be made. Residence of each shareholder shall be 
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presumed to be the address appearing in the records of the corporation. 
Shares held of record by brokers or nominees shall be disregarded if the 
address of the beneficial owner is known. Shares allocated to the 
account of an employee or former employee or beneficiaries of employees 
or former employees of a corporation and held in a plan that is qualified 
under § 401(a) of the federal Internal Revenue Code of 1986 (26 U.S.C. 
§ 401(a)), as amended, and is a defined contribution plan within the 
meaning of § 414() of such Code (26 U.S.C. § 414G)), shall be deemed, 
for purposes of this subdivision (15), to be held of record by the employee 
to whose account such shares are allocated. Any shares which are not 
allocated under any such plan and which are held by trustees, custodi- 
ans, administrators or other fiduciaries under the terms of such plan 
shall be deemed to be held of record by the trustee, custodian, admin- 
istrator or other fiduciary with residency to be determined by home 
address in the case of an individual, and principal place of business in 
the case of a corporation; 

(B) The corporation has its principal office or place of business located 
in this state; 

(C) The corporation has the principal office or place of business of a 
significant subsidiary, representing not less than twenty-five percent 
(25%) of the issuer’s consolidated net sales, located in this state; 

(D) The corporation employs more than two hundred fifty (250) indi- 
viduals in this state or has a combined annual payroll paid to residents of 
this state which is in excess of five million dollars ($5,000,000); 

(E) The corporation produces goods and/or services in this state which 
result in annual gross receipts in excess of ten million dollars 
($10,000,000); or 

(F) The corporation has physical assets and/or deposits, including those 
of any subsidiary, located within this state which exceed ten million 
dollars ($10,000,000) in value; 

(16) “Share” or “shares” means: 

(A) Any stock or other equity interest in any class or series of stock 
designated in the charter of the resident domestic corporation or its 
subsidiaries, any certificate of interest, any participation in any profit 
sharing agreement, any voting trust certificate, or any certificate of 
deposit for stock in any class or series; and 

(B) Any security convertible, with or without consideration, into stock 
or other equity interest in any class or series, or any warrant, call or other 
option or privilege of buying stock without being bound to do so, or any 
other security carrying any right to acquire, subscribe to or purchase stock 
in any class or series; 

(17) “Share acquisition date,” with respect to any person and any resident 


domestic corporation, means the date that such person first becomes an 
interested shareholder of such resident domestic corporation; 


(18) “Subsidiary” or “subsidiaries,” with respect to any resident domestic 


corporation, means any other corporation which is wholly owned by the 
resident domestic corporation or which is organized under the laws of this 
state in which a majority of the shares entitled to vote are owned or 
controlled, directly or indirectly, by such resident or domestic corporation; 
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and ‘ 
(19) “Voting stock” means all shares of the resident domestic corporation 
entitled to vote generally in the election of directors. 


History. Cross-References. 
Acts 1988, ch. 500, § 2; T.C.A., § 48-35-2083; Applicability to authorized corporations, 
Acts 2012, ch. 1051, § 61. § 48-103-404. 


48-103-204. Corporation not liable for resisting merger, exchange, etc. 


No resident domestic corporation which has a class of voting stock registered 
or traded on a national securities exchange or registered with the securities 
and exchange commission pursuant to § 12(g) of the Exchange Act (15 U.S.C. 
§ 78l(g)), nor any of its officers and directors shall be held liable at law or in 
equity for either having failed to approve the acquisition of shares by an 
interested shareholder on or before such interested shareholder’s share acqui- 
sition date, or for seeking to enforce or implement this part and part 3 of this 
chapter, or for failing to adopt or recommend any charter or bylaw amendment 
or provision respecting this part and parts 3-5 of this chapter, or for opposing 
any proposed merger, exchange, tender offer or significant disposition of the 
assets of the resident domestic corporation or any subsidiary of such resident 
domestic corporation because of a good faith belief that such merger, exchange, 
tender offer or significant disposition of assets would adversely affect the 
resident domestic corporation’s employees, customers, suppliers, the commu- 
nities in which such resident domestic corporation or its subsidiaries operate 
or are located or any other relevant factor if such factors, including those 
factors specifically enumerated in this section, are permitted to be considered 
by the board of directors under the charter for such resident domestic 
corporation in connection with a merger, exchange, tender offer or significant 
disposition of assets. 


History. Law Reviews. 
Acts 1988, ch. 500, § 3; T.C.A., § 48-35-204. The Rights of Other Corporate Constituen- 


Crosechetocicen cies, 22 Mem. St. U.L. Rev. 491 (1992). 


Applicability to authorized corporations, 
§ 48-103-404. 


48-103-205. Business combination prohibited for five-year period — 
Exceptions. 


Notwithstanding any other applicable provisions which may be contained in 
the Tennessee Business Corporation Act, compiled in chapters 11-27 of this 
title, or other Tennessee statutes to the contrary, no resident domestic 
corporation shall engage in any business combination, or vote, consent, or 
otherwise act to authorize a subsidiary of the resident domestic corporation to 
engage in any business combination, with, with respect to, proposed by or on 
behalf of, or pursuant to any agreement, arrangement or understanding 
(whether or not in writing) with any interested shareholder of such resident 
domestic corporation or any affiliate or associate of such interested share- 
holder for a period of five (5) years following such interested shareholder’s 
share acquisition date unless: 


043 CORPORATE TAKEOVERS 48-103-206 


(1) Such business combination or the transaction which resulted in the 
shareholder becoming an interested shareholder is approved by the board of 
directors of such resident domestic corporation prior to such interested 
shareholder’s share acquisition date, and the proposed business combination 
satisfies any additional applicable requirements imposed by law and by the 
charter or bylaws of such resident domestic corporation; or 

(2) The business combination is not subject to regulation under this part 
by virtue of § 48-103-207. 


History. 
Acts 1988, ch. 500, § 4; T.C.A., § 48-35-205. 


Cross-References. 
Applicability to authorized corporations, 
§ 48-103-404. 


NOTES TO DECISIONS 


1. Constitutionality. to target corporations organized under the laws 

The Tennessee Business Combination Act of states other than Tennessee. Tyson Foods, 
violates the commerce clause of the United Inc. v. McReynolds, 865 F.2d 99, 1989 U.S. App. 
States Constitution to the extent that it applies LEXIS 490 (6th Cir. Tenn. 1989). 


48-103-206. Requirements for business combination. 


If a business combination is subject to regulation under this part and the 
requisite approval for the business combination or acquisition of shares has 
not been obtained from the resident domestic corporation board of directors 
under § 48-103-205 prior to such interested shareholder’s share acquisition 
date, a resident domestic corporation shall only engage in a business combi- 
nation, or vote, consent or otherwise act to authorize a subsidiary of the 
resident domestic corporation to engage in any business combination, with, 
with respect to, proposed by or on behalf of, or pursuant to any agreement, 
arrangement or understanding (whether or not in writing) with, any interested 
shareholder of the resident domestic corporation or any affiliate or associate of 
such interested shareholder after the expiration of a period of five (5) years 
commencing as of such interested shareholder’s share acquisition date, if such 
business combination satisfies all applicable requirements contained in the 
resident domestic corporation’s charter or bylaws, the applicable provisions of 
the Tennessee Business Corporation Act, compiled in chapters 11-27 of this 
title, or other Tennessee statutes and is additionally either: 

(1) A business combination which has been approved by the affirmative 
vote of the holders of two thirds (24) of the voting stock not beneficially owned 
by such interested shareholder and the affiliates and associates of such 
interested shareholder at a meeting called for such purpose no earlier than 
five (5) years after such interested shareholder’s share acquisition date; or 

(2) Abusiness combination, with respect to which the consummation date 
is no earlier than five (5) years after the interested shareholder’s share 
acquisition date; provided, that such business combination meets all of the 
following conditions: 

(A) The aggregate amount of the cash and the market value as of the 
consummation date of consideration other than cash to be received per 
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share by holders of each outstanding class or series of shares of such 
resident domestic corporation in such business combination is at least 
equal to the higher of the following: 

(i) The highest per share price (including any brokerage commissions, 
transfer taxes and soliciting dealers’ fees) paid by such interested 
shareholder for any shares of the same class or series acquired by it: 

(a) Within the five-year period immediately prior to the announce- 
ment date with respect to such business combination; or 

(b) Within the five-year period immediately prior to the transaction 
in which such interested shareholder became an interested share- 
holder; whichever is higher; plus, in either case, interest compounded 
annually from the earliest date on which such highest per share 
acquisition price was paid through the consummation date at the rate 
for one-year United States treasury obligations from time to time in 
effect; less the aggregate amount of any cash dividends paid and the 
market value of any dividends paid other than in cash per share since 
such earliest date, up to the amount of such interest; 

(ii) The highest preferential amount per share to which the holders of 
shares of such class or series of shares are entitled in the event of any 
liquidation, dissolution or winding up of such resident domestic corpo- 
ration, plus the aggregate amount of any dividends declared or due as to 
which such holders are entitled prior to payment of dividends on some 
other class or series of shares (unless the aggregate amount of such 
dividends is included in such preferential amount); or 

(iii) The market value per share of each class or series of shares on 
the announcement date with respect to such business combination or on 
such interested shareholder’s share acquisition date, whichever is 
higher; plus interest compounded annually from such date through the 
consummation date at the rate for one-year United States treasury 
obligations from time to time in effect; less the aggregate amount of any 
cash dividends paid and the market value of any dividends paid other 
than in cash per share on each class or series of shares since such date, 
up to the amount of such interest; 

(B) The consideration to be received by holders of a particular class or 
series of outstanding shares of such resident domestic corporation in such 
business combination is in cash or in the same form as the interested 
shareholder used to acquire the largest number of shares of such class or 
series of shares previously acquired by the interested shareholder and 
such consideration shall be distributed as soon as practical; 

(C) The holders of all outstanding shares of each class or series of 
shares of such resident domestic corporation not beneficially owned by 
such interested shareholder immediately prior to the consummation of 
such business combination (except those who may perfect their rights of 
dissent) are entitled to receive in such business combination cash or other 
consideration for such shares in compliance with subdivisions (2)(A) and 
(B); and 

(D) After such interested shareholder’s share acquisition date and prior 
to the consummation date with respect to such business combination, such 
interested shareholder has not become the beneficial owner of any addi- 
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tional shares of such resident domestic corporation except: 

(i) As part of the transaction which resulted in such interested 
shareholder becoming an interested shareholder; 

(ii) By virtue of proportionate share splits, share dividends or other 
distributions of shares in respect of shares not constituting a business 
combination under § 48-103-203(5)(F); or 

(iii) Through purchase by such interested shareholder at any price 
which, if such price had been paid in an otherwise permissible business 
combination, would have satisfied the requirements of subdivisions 


(2)(A)-(C). 


History. 
Acts 1988, ch. 500, § 5; T.C.A., § 48-35-206. 


Cross-References. 
Applicability to authorized corporations, 
§ 48-103-404. 


48-103-207. Exemptions. 


Business combinations which would otherwise be subject to regulation 
under § 48-103-205 or § 48-103-206 shall be exempt from regulation there- 
under if one (1) or more of the following subdivisions are applicable: 

(1) Unless the charter of the resident domestic corporation provides 
otherwise, §§ 48-103-205 and 48-103-206 shall not apply to any business 
combination of a resident domestic corporation with, or proposed by or on 
behalf of, an interested shareholder or any associate or affiliate of such 
interested shareholder: 

(A) Ifthe resident domestic corporation did not have, on such interested 
shareholder’s share acquisition date, a class of voting stock registered or 
traded on a national securities exchange or registered with the securities 
and exchange commission pursuant to § 12(g) of the Exchange Act (15 
U.S.C. § 78l(g)); or 

(B) Regardless of such registration, if the resident domestic corporation 
was, on such interested shareholder’s share acquisition date, a holding 
company whose principal subsidiary was a domestic life insurance 
company; 

(2) Unless the charter of the resident domestic corporation provides 
otherwise, §§ 48-103-205 and 48-103-206 shall not apply to any business 
combination of a resident domestic corporation with, or proposed by or on 
behalf of, an interested shareholder who was an interested shareholder prior 
to March 11, 1988, unless subsequent thereto such interested shareholder 
increased such interested shareholder’s proportion of the voting power of the 
resident domestic corporation’s outstanding voting stock to a proportion in 
excess of the proportion of voting power such interested shareholder held 
prior to March 11, 1988, without prior board approval; 

(3) Sections 48-103-205 and 48-103-206 shall not apply to any business 
combination of a resident domestic corporation, the original charter or 
original bylaws of which contain a provision, or whose board of directors or 
shareholders adopt an amendment to the resident domestic corporation’s 
bylaws within ninety (90) days of March 11, 1988, or, if no class or series of 
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its voting stock is registered or traded on a national securities exchange or 
registered with the securities and exchange commission pursuant to § 12(g) 
of the Exchange Act within ninety (90) days of March 11, 1988, prior to the 
issuance of any voting stock registered or traded on a national securities 
exchange or registered with the securities and exchange commission pursu- 
ant to § 12(g) of the Exchange Act, expressly electing not to be governed by 
8§ 48-103-205 and 48-103-206; 

(4) Sections 48-103-205 and 48-103-206 shall not apply to any business 
combination of a resident domestic corporation with, or proposed by or on 
behalf of, an interested shareholder of such corporation who became an 
interested shareholder inadvertently, if such interested shareholder: 

(A) As soon as practicable divests itself of a sufficient amount of the 
voting stock of such resident domestic corporation so that it no longer is 
the beneficial owner, directly or indirectly, of ten percent (10%) or more of 
the voting power of the outstanding voting stock of such corporation; and 

(B) Would not at any time within the five-year period preceding the 
announcement date with respect to such business combination have been 
an interested shareholder but for such inadvertent acquisition; 

(5) Sections 48-103-205 and 48-103-206 shall not apply to a baserli 
domestic corporation otherwise subject to this part if an amendment to the 
charter or bylaws of the resident domestic corporation is approved by a 
majority of the continuing shares, which amendment expressly provides that 
such resident domestic corporation shall not be subject to §§ 48-103-205 and 
48-103-206, and such amendment further expressly provides that it is not to 
be effective until two (2) years after the vote of the continuing shares. 


History. 
Acts 1988, ch. 500, § 6; T.C.A., § 48-35-207. 


Cross-References. 
Applicability to authorized corporations, 
§ 48-103-404. 


48-103-208. Actions for damages, injunctions, or other relief. 


(a) Actions for damages or other relief, including an injunction, against any 
proposed business combination which is or would be in violation of this part, 
may be brought by one (1) or more of the following parties: 

(1) The resident domestic corporation or any of its subsidiaries which are 
a party to such business combination; 

(2) Any one (1) or more of the shareholders of the voting stock of such 
resident domestic corporation or any of its subsidiaries which are a party to 
such business combination who, individually or in the aggregate with other 
shareholders joining in such action, hold five percent (5%) or more of any 
class or series of the issued and outstanding voting stock of such resident 
domestic corporation (or any of its subsidiaries if a party to such business 
combination) which are not beneficially owned by the interested shareholder 
and the affiliates and associates of such interested shareholder as of the time 
the action is instituted; or 

(3) By the attorney general and reporter. 

(b) No action alleging a violation of this part may be instituted more than 
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one (1) year after the consummation date for the business combination which 
is allegedly in violation of this part. 

(c) No bond or other security shall be required as a condition for the issuance 
of any restraining order or other injunctive relief ordered by any court of 
competent jurisdiction in connection with any action brought to enforce this part. 

(d) Actions may be brought in any court of competent jurisdiction for 
violations of this part in the same manner as any other civil action. 


History. 
Acts 1988, ch. 500, § 7; T.C.A., § 48-35-208. 


Cross-References. 
Applicability to authorized corporations, 
§ 48-103-404. 


48-103-209. Severability — Construction with other laws. 


(a) If any clause, sentence, subparagraph, paragraph, subsection, section, 
article or other portion of this part or the application thereof to any person or 
circumstances shall be held invalid, such holding shall not affect, impair or 
invalidate the remainder of this part or the application of such portion held 
invalid to any other person or circumstances, but shall be confined in its 
operation to the clause, sentence, subparagraph, paragraph, subsection, sec- 
tion, article or other portion thereof directly involved in such holding or to the 
person or circumstances therein involved. 

(b) If any provision of this part is inconsistent with, in conflict with, or 
contrary to any other provision of Tennessee law, such provision of this part 
shall prevail over such other provision and such other provision shall be 
deemed to be amended, superseded or repealed to the extent of such inconsis- 
tency or conflict. 


History. 
Acts 1988, ch. 500, § 8; T.C.A., § 48-35-209. 


Cross-References. 
Applicability to authorized corporations, 
§ 48-103-404. 


PART 3 
TENNESSEE CONTROL SHARE ACQUISITION ACT 


48-103-301. Short title. 


This part shall be known and may be cited as the “Tennessee Control Share 
Acquisition Act.” 


History. Tennessee Business Combination Act, title 
Acts 1988, ch. 500, § 9; T.C.A., § 48-35-301. 48, ch. 103, part 2. 
Tennessee Greenmail Act, title 48, ch. 103, 


Cross-References. part 5. 
Merger and share exchange, title 48, ch. 21. 
Securities law, title 48, ch. 1. Textbooks. 
Tennessee Authorized Corporation Protec- Tennessee Jurisprudence, 7 Tenn. Juris., 


tion Act, title 48, ch. 103, part 4. Corporations, § 42. 
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NOTES TO DECISIONS ‘ 


1. Constitutionality. 

The Tennessee Control Share Acquisition Act 
violates the commerce clause of the United 
States Constitution to the extent that it applies 


48-103-302. Part definitions. 


to target corporations organized under the laws 
of states other than Tennessee. Tyson Foods, 
Inc. v. McReynolds, 865 F.2d 99, 1989 U.S. App. 
LEXIS 490 (6th Cir. Tenn. 1989). 


As used in this part, unless the context otherwise requires: 
(1) “Associate,” when used to indicate a relationship with any person 


means: 


(A) Aperson that directly or indirectly controls, or is controlled by, or is 
under common control with, the person specified or who is or intends to act 
jointly or in concert with such specified person; 

(B) Any corporation or organization of which such person is an officer, 
director or partner or which corporation or organization is, directly or 
indirectly, the beneficial owner of ten percent (10%) or more of any class of 


equity securities of such person; 


(C) Any trust or other estate in which such person has a beneficial 
interest or as to which such person serves as trustee or in a similar 


fiduciary capacity; and 


(D) Any parent, child, sibling, in-law (mother, father, sons and daugh- 
ters), of such person, or any relative of such person who has the same 


residence as such person; 


(2) “Control” means the possession, direct or indirect, of the power to 
direct or cause the direction of the management or policies of a person 
whether through the ownership of voting securities, by contract or 


otherwise; 


(3)(A) “Control share acquisition” means the acquisition, directly or 
indirectly, by any person of ownership of, or the power to direct the 
exercise of voting power with respect to, issued and outstanding control 
shares. All shares acquired within ninety (90) days and all shares acquired 
pursuant to a plan to make a control share acquisition shall be deemed to 
have been acquired in the same acquisition for purposes of this subdivision 
(3); 
(B) “Control share acquisition” does not include: 

(i) Shares acquired for the benefit of others by a person acting in the 
ordinary course of business, in good faith and not for the purpose of 
circumventing this part, to the extent that such person may not exercise 
or direct the exercise of the voting power of such shares except upon the 
instruction of others; 

(ii) Shares or shares issuable upon conversion, exchange or exercise 
of securities convertible into or exchangeable or exercisable for shares 
acquired: 
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(a) Before the date on which the issuing corporation becomes 
subject to this part; 

(b) Pursuant to a contract existing before the date on which the 
issuing corporation becomes subject to this part; 

(c) Pursuant to the laws of descent and distribution; 

(dq) Pursuant to the satisfaction of a pledge or other security 
interest created in good faith and not for the purpose of circumventing 
this section; 

(e) Pursuant to a merger or share exchange effected in compliance 
with chapter 21 of this title if the issuing public corporation is a party 
to the agreement of merger or consolidation; 

(iii) Shares with respect to which voting rights are held pursuant to 
a revocable proxy conferring the right to vote on any matter, including 
a vote of shareholders under § 48-103-307, or pursuant to written 
consent; or 

(iv) Any acquisition described in subdivision (3)(C); 

(C) Unless the acquisition, when added to the shares previously held by 
the acquiring person would entitle the acquiring person to exercise or 
direct the exercise of voting power in a range in excess of a range of voting 
power previously authorized pursuant to § 48-103-307 or subdivision 
(3)(B)@i) the acquisition of shares, or of securities convertible into shares, 
does not constitute a control share acquisition if the acquisition is made: 

(i) By or from a person whose voting rights previously were autho- 
rized by the shareholders of the corporation in compliance with this 
part; 

(ii) By or from a person whose acquisition of shares of the corporation 
would have constituted a control share acquisition but for the applica- 
tion of any of the exceptions set forth in subdivision (3)(B)Gi); or 

(iii) By a person who acquires any of the shares that were previously 
transferred pursuant to subdivision (3)(B)(ii); 

(4) “Control shares” means shares which, but for this part, would have 
voting power with respect to shares of a corporation that, when added to all 
other shares of the corporation owned by a person or with respect to which 
that person may exercise or direct the exercise of voting power, except by 
virtue of a revocable proxy or written consent, would entitle that person, 
immediately upon acquisition of the shares, to exercise or direct the exercise 
of voting power of the corporation in the election of directors within any of 
the following ranges of voting power: 

(A) One fifth (%) or more but less than one third (74) of all voting power; 

(B) One third (4) or more but less than a majority of all voting power; 
or 

(C) A majority or more of all voting power; 

provided, that “control shares” includes such shares only to the extent to 
which their acquisition causes the acquiring person to exceed any threshold 
of voting power set forth above for which approval has not been obtained 
previously pursuant to § 48-103-307; 

(5) “Corporation” means a corporation organized under the laws of Ten- 
nessee which has become subject to this part pursuant to § 48-103-310 and 
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which has: ‘ 
(A) One hundred (100) or more shareholders; 
(B) Its principal place of business, its principal office, or substantial 
assets within Tennessee; and 
(C) Either: 
(i) More than ten percent (10%) of its shareholders resident in 
Tennessee; 
(ii) More than ten percent (10%) of its shares owned by shareholders 
resident in Tennessee; or . 
(iii) Ten thousand (10,000) or more shareholders resident in 
Tennessee; 
(6) “Interested shares” means the shares of a corporation which are 
owned, or with respect to which an irrevocable proxy is held, by: 
(A) An acquiring person; 
(B) Any officer of the corporation; or 
(C) Any employee of the corporation who is also a director of the 
corporation; and 
(7) “Person” means any individual, corporation, partnership, unincorpo- 
rated association or other entity and any “associate” (as defined in subdivi- 
sion (1)) of such individual or entity. 


History. 
Acts 1988, ch. 500, § 17; T.C.A., § 48-35-302. 


48-103-303. Voting rights generally. 


Control shares of a corporation that are acquired in a control share 
acquisition shall have only such voting rights as shall be conferred pursuant to 
§ 48-103-307. 


History. 
Acts 1988, ch. 500, § 10; T:C.A., § 48-35-3083. 


48-103-304. Control share acquisition statement. 


Any person who has made a control share acquisition or who holds of record 
ten percent (10%) or more of the outstanding shares of the corporation and who 
announces a good faith intention to make a control share acquisition may 
deliver to the corporation personally or by registered mail at its principal place 
of business and at its registered office in this state, a control share acquisition 
statement which shall contain the following: 

(1) The identity of the acquiring person and any associate of the acquiring 
person; 

(2) A statement that it is being made and delivered pursuant to the 
Tennessee Control Share Acquisition Act; 

(3) If the acquiring person is not a resident of this state, an agreement 
that the acquiring person may be served with process in this state in any 
proceeding arising out of or relating to the control share acquisition and 
irrevocably appointing the secretary of state as its agent to accept service of 
process in any such proceeding, specifying the address to which a copy of 
such process shall be mailed by the secretary of state; 


551 CORPORATE TAKEOVERS 48-103-305 


(4) The number and class or series of shares of the corporation owned, 
directly or indirectly, by the acquiring person and each associate of the 
acquiring person prior to the control share acquisition; 

(5) The number and class or series of shares acquired or proposed to be 
acquired pursuant to the control share acquisition and the range of voting 
power within which the control share acquisition is or, if consummated, 
would be, as such ranges are defined in § 48-103-302(4); and 

(6) Adescription of the terms and conditions of the proposed or completed 
control share acquisition including, but not limited to, the prices paid by the 
acquiring person in a control share acquisition, the dates upon which the 
shares were acquired, and if the control share acquisition has not taken 
place, a statement by the acquiring person with respect to the acquiring 
person’s financial capacity to consummate the proposed control share 
acquisition together with a concise description of the material facts upon 
which the statement is based. 


History. Certified mail in lieu of registered mail, § 1- 
Acts 1988, ch. 500, § 11; T.C.A., § 48-35-304. 3-111. 


Cross-References. 
Applicability to authorized corporations, 
§ 48-103-404. 


NOTES TO DECISIONS 


1. Constitutionality. to target corporations organized under the laws 

The Tennessee Control Share Acquisition Act of states other than Tennessee. Tyson Foods, 
violates the commerce clause of the United Inc. v. McReynolds, 865 F.2d 99, 1989 U.S. App. 
States Constitution to the extent that it applies LEXIS 490 (6th Cir. Tenn. 1989). 


48-103-305. Meeting to consider control share voting rights. 


(a)(1) If the acquiring person so demands contemporaneously with the 
delivery of a control share acquisition statement, the board of directors of the 
corporation, within twenty (20) days of the receipt of the demand, shall call 
a special meeting of shareholders for the purpose of considering the voting 
rights to be accorded the control shares acquired or to be acquired in the 
control share acquisition. The demand will not be effective unless accompa- 
nied by an undertaking to pay the corporation’s reasonable expenses in 
connection with noticing and holding the special meeting, which expenses 
shall not include any expenses of the corporation in opposing a resolution to 
accord voting rights to the acquiring person. 

(2) Promptly after the board has called the special meeting, the corpora- 
tion shall give written notice of the special meeting to shareholders. Such 
notice shall be given not less than twenty (20) days before the date of the 
special meeting. 

(3) Unless the acquiring person and the corporation shall agree in writing 
to a later date, the special meeting shall be held not more than fifty (50) days 
after the receipt by the corporation of the demand. If the acquiring person so 
requests in the demand, the special meeting will be held no sooner than 
thirty (30) days after receipt by the corporation of the demand. 

(b) If no demand respecting a special meeting of the corporation’s share- 
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holders is made in accordance with subsection (a), consideration of the voting 
rights to be accorded the shares acquired or to be acquired in the control share 
acquisition shall be presented at the next annual or special meeting of the 
corporation’s shareholders as to which notice has not been given prior to the 
receipt by the corporation of the control share acquisition statement. 


History. 
Acts 1988, ch. 500, § 12; T.C.A., § 48-35-305. 


48-103-306. Notice of meeting. 


The notice to the corporation’s shareholders of any annual or special meeting 
at which the voting rights to be accorded shares acquired or to be acquired in 
a control share acquisition shall be directed to all shareholders of record of the 
corporation as of the record date set for such meeting, whether or not such 
shareholders shall be entitled to vote at such meeting, and shall include or be 
accompanied by a copy of the acquiring person’s control share acquisition 
statement received by the corporation pursuant to this part. 


History. 
Acts 1988, ch. 500, § 13; T.C.A., § 48-35-306. 


48-103-307. Shareholder approval of voting rights. 


Control shares acquired in a control share acquisition shall have the same 
voting rights as all other shares of the same class or series only if approved by 
resolution of the corporation’s shareholders at an annual or special meeting 
convened pursuant to § 48-103-306. Such resolution must be approved at such 
meeting by the holders of a majority of all of the shares entitled to vote 
generally with respect to the election of directors except interested shares, 
which shall not be entitled to vote with respect to such resolution. If no such 
resolution is approved, such shares shall regain their voting rights upon 
transfer to another person unless such transfer constitutes a control share 
acquisition by the aquistor, in which case the voting rights of such shares shall 
be subject to the provisions hereof. Sections 48-17-104 and 48-17-208 shall not 
apply to the shareholder approval contemplated by this part. 


History. 
Acts 1988, ch. 500, § 14; T.C.A., § 48-35-307. 


48-103-308. Redemption of control shares. 


(a) Notwithstanding §§ 48-16-101 and 48-16-102, but subject to §§ 48-16- 
302 and 48-16-401, charter or bylaw provisions effective prior to the occurrence 
of a control share acquisition may authorize the redemption, at the option of 
the corporation, of all but not less than all control shares acquired in a control 
share acquisition, at any time during the period ending sixty (60) days after 
the last acquisition of control shares by an acquiring person, from the 
acquiring person for the fair value of such shares if: 

(1) No control acquisition statement has been filed; or 
(2) Acontrol acquisition statement has been filed and the shares are not 
accorded voting rights by the shareholders pursuant to § 48-103-307. 
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(b) For purposes of this section, fair value shall be determined as of the 
effective date of the vote of the shareholders denying voting rights to the 
acquiring person if a control acquisition statement is filed or, if no control 
acquisition statement is filed, as of the date of the last acquisition of control 
shares by the acquiring person in a control share acquisition. Such value shall 
be determined without regard to the effect of the denial of voting rights 
hereunder. 


History. 
Acts 1988, ch. 500, § 15; T.C.A., § 48-35-308. 


48-103-309. Appraisal of shares of dissenting shareholders. 


(a)(1) A charter or bylaw provision effective prior to the occurrence of a 

control share acquisition may provide that, in the event control shares 

acquired in a control share acquisition are accorded voting rights and the 

acquiring person has acquired control shares that confer upon such person a 

majority or more of all voting power entitled to vote generally with respect 

to the election of directors, all shareholders of record of the corporation, 
other than the acquiring person, who have not voted in favor of granting 
such voting rights to the acquiring person shall be entitled to an appraisal of 
the fair value of their shares in accordance with chapter 23 of this title. 

(2) For purposes of this section, fair value shall be determined as of the 
date of the approval of voting rights by the shareholders and in accordance 
with chapter 23 of this title which shall apply as nearly as practicable except 
that: 

(A) Dissenting shareholders shall be provided with copies of all valua- 
tions, projections and estimates of the value of the corporation in the 
possession, custody, or control of the acquiring person or such acquiring 
person’s associates or advisors; and 

(B) Fair value includes consideration of the valuations, future events or 
transactions bearing upon the corporation’s value to the acquiring share- 
holder as described in any valuations, projections or estimates made by or 
on behalf of the acquiring person or the acquiring person’s associates. 

(b) The corporation, not less than twenty (20) days prior to the meeting 
convened pursuant to § 48-103-306, shall notify each of its shareholders that 
appraisal rights may be available for any or all shares of the corporation, and 
shall include in such notice a copy of this section and an accurate summary of 
chapter 13 of this title. 

(c) Each shareholder electing to demand the appraisal of the shareholder’s 
shares shall deliver to the corporation, before the taking of the vote described 
in § 48-103-307, a written demand for appraisal of the shareholder’s shares. A 
proxy or vote against the voting rights of an acquiring person shall not 
constitute such a demand. A shareholder electing to take such action must do 
so by a separate written demand as herein provided. 

(d) Within ten (10) days after any vote in favor of a resolution granting 
voting rights to an acquiring person, the corporation shall notify each share- 
holder who has complied with this subsection (d) that the resolution has been 
adopted. 
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(e) The corporation shall deliver to the acquiring person, within five (5) days 
of the taking of the vote under § 48-103-307, a statement setting forth the 
aggregate number of shares not voted in favor of the resolution and with 
respect to which demands for appraisal have been received and the aggregate 
number of holders of such shares. 


History. 
Acts 1988, ch. 500, § 16; T.C.A., § 48-35-309. 


48-103-310. Applicability. 


(a) This part shall be applicable to any corporation as defined in § 48-103- 
302 whose charter or bylaws contain an express declaration that control share 
acquisitions respecting the shares of the corporation are governed by and 
subject to this part. 

(b) Sections 48-103-308 and 48-103-309, or either of them, shall apply to 
such corporation only if the charter or bylaw declaration under subsection (a) 
explicitly so provides. 


History. Conflicted Voting by Shareholders in (Hostile) 
Acts 1988, ch. 500, § 18; T.C.A., § 48-35-310. M &A Deals, 47 U. Mem. L. Rev. 181 (2016). 


Law Reviews. 
It’s My Stock and Ill Vote If I Want To: 


48-103-311. Actions for violations of part. 


Actions may be brought in any court of competent jurisdiction for violations 
of this part, in the same manner as any other civil action, by the corporation, 
the interested shareholder, by the other shareholders of issued and outstand- 
ing voting stock of the corporation, or by the attorney general and reporter. 


History. 
Acts 1988, ch. 500, § 19; T.C.A., § 48-35-311. 


Cross-References. 
Applicability to authorized corporations, 
§ 48-103-404. 


48-103-312. Severability — Construction with other laws. 


(a) If any clause, sentence, subparagraph, paragraph, subsection, section, 
article or other portion of this part, or the application thereof to any person or 
circumstances, shall be held invalid, such holding shall not affect, impair or 
invalidate the remainder of this part or the application of such portion held 
invalid to any other person or circumstances, but shall be confined in its 
operation to the clause, sentence, subparagraph, paragraph, subsection, sec- 
tion, article or other portion thereof directly involved in such holding or to the 
person or circumstances therein involved. 

(b) If any provision of this part is inconsistent with, in conflict with, or 
contrary to any other provision of Tennessee law, such provision of this part 
shall prevail over such other provision, and such other provision shall be 
deemed to be amended, superseded or repealed to the extent of such inconsis- 
tency or conflict. 
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History. 
Acts 1988, ch. 500, § 20; T.C.A., § 48-35-312. 
PART 4 
TENNESSEE AUTHORIZED CORPORATION 
PROTECTION ACT 


48-103-401. Short title. 


This part shall be known and may be cited as the “Tennessee Authorized 


Corporation Protection Act.” 


History. 
Acts 1988, ch. 500, § 21; T.C.A., § 48-35-401. 


Cross-References. 

Business corporations, dissenting sharehold- 
ers, title 48, ch. 23. 

Tennessee Business Combination Act, title 
48, ch. 103, part 2. 

Tennessee Control Share Acquisition Act, 
title 48, ch. 103, part 3. 

Tennessee Greenmail Act, title 48, ch. 103, 
part 5. 


Law Reviews. 

State Regulation of the Market for Corporate 
Control: MITE, CTS, and Their Progeny (M. 
Wayne Marr, Robert W. Mouton), 20 Mem. St. 
U.L. Rev. 1 (1989). 


Textbooks. 
Tennessee Jurisprudence, 7 Tenn. Juris., 
Corporations, § 42. 


NOTES TO DECISIONS 


1. Constitutionality. 

The Tennessee Authorized Corporation Pro- 
tection Act violates the commerce clause of the 
United States Constitution to the extent that it 


applies to target corporations organized under 
the laws of states other than Tennessee. Tyson 
Foods, Inc. v. McReynolds, 865 F.2d 99, 1989 
U.S. App. LEXIS 490 (6th Cir. Tenn. 1989). 


48-103-402. Public policy. 


The general assembly hereby finds and declares the following to be the 
public policy of this state: 

(1) “Authorized corporations,” as defined in § 48-103-4038, have a substan- 
tial presence in Tennessee and, through their ongoing business operations in 
Tennessee, represent and affect a variety of constituencies, including share- 
holders, employees, customers, suppliers and local communities and their 
economies, whose welfare is vital to this state’s interest; 

(2) Takeovers of such authorized corporations can harm the economy of 
this state by weakening corporate performance and causing unemployment, 
plant closings, reduced charitable donations, declining population base, 
reduced income to fee-supported local government services, reduced tax base 
and reduced income to other businesses; 

(3) The state has a substantial and legitimate interest in providing to 
these authorized corporations the benefits of the Tennessee Business Com- 
bination Act, compiled in part 2 of this chapter, and the Tennessee Control 
Share Acquisition Act, compiled in part 3 of this chapter, which promote and 
encourage long-term growth and stability of such authorized corporations. 


History. 
Acts 1988, ch. 500, § 22; T.C.A., § 48-35-402. 
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48-103-403. “Authorized corporation” defined. i 


“Authorized corporation” means a foreign corporation which is required to 
obtain a certificate of authority from the Tennessee secretary of state and 
which meets two (2) or more of the following tests: 

(1) The corporation has its principal place of business located in this state; 

(2) The corporation has the principal office or offices or place or places of 
business of significant subsidiaries, representing in the aggregate not less 
than twenty (20%) of such corporation’s consolidated net sales, located in 
this state; 

(3) A majority of such corporation’s fixed assets, including those of any 
subsidiary, located in the United States, as valued by reference to the 
balance sheet at the end of its most recent fiscal year, are located in this 
state; 

(4) More than ten percent (10%) of the beneficial owners of the voting 
stock or more than ten percent (10%) of such corporation’s shares of voting 
stock are beneficially owned by residents of this state; 

(5) The corporation, including any significant subsidiary, employs more 
than two hundred fifty (250) individuals in this state or has a combined 
annual payroll paid to residents of this state which is in excess of five million 
dollars ($5,000,000); 

(6) The corporation, including any significant subsidiary, produces goods 
and/or services in this state which result in annual gross receipts in excess 
of ten million dollars ($10,000,000); 

(7) The corporation, including any significant subsidiary, has physical 
assets and/or deposits, including those of any subsidiary, located within this 
state which exceed ten million dollars ($10,000,000) in value. 


History. 
Acts 1988, ch. 500, § 23; T.C.A., § 48-35-4083. 


48-103-404. Applicability of certain provisions concerning business 
combinations and control share acquisitions. 


(a) Sections 48-103-203 — 48-103-209 shall apply to an authorized corpo- 
ration to the same extent as such provisions apply to a “resident domestic 
corporation,” as defined therein; provided, that the board of directors or 
shareholders of such foreign corporation have adopted a bylaw or charter 
provision specifying that the authorized corporation shall be subject to this 
subsection (a). 

(b) Sections 48-103-304 and 48-103-311 shall apply to an authorized corpo- 
ration to the same extent as such provisions apply to a “corporation,” as defined 
therein; provided, that the board of directors or shareholders of such autho- 
rized corporation have adopted a bylaw or charter provision specifying that 
such authorized corporation shall be subject to this subsection (b). 


History. 
Acts 1988, ch. 500, § 24; T.C.A., § 48-35-404. 
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48-103-405. Construction with laws of other jurisdictions. 


If any jurisdiction under the laws of which an authorized corporation is 
organized adopts any laws containing provisions that are expressly inconsis- 
tent with this part as applicable to such authorized corporation, this part shall 
be inapplicable to such authorized corporation to the extent necessary to 
resolve such inconsistency. 


History. 
Acts 1988, ch. 500, § 25; T.C.A., § 48-35-405. 


48-103-406. Severability. 


If any provision or clause of this part or application thereof to any 
corporation, person or circumstances is held invalid, such invalidity shall not 
affect other provisions or applications of this part which can be given effect 
without the invalid provision or application, and to this end this part is 
declared to be severable. 


History. 
Acts 1988, ch. 500, § 26; T.C.A., § 48-35-406. 
PART 5 
GREENMAIL ACT 


48-103-501. Short title — Applicability. 


(a) This part shall be known and may be cited as the “Tennessee Greenmail 
Act.” 

(b) The requirements of this part shall be applicable to any corporation 
chartered under the laws of Tennessee which has a class of voting stock 
registered or traded on a national securities exchange or registered with the 
securities and exchange commission pursuant to § 12(g) of the Securities 
Exchange Act of 1934 (15 U.S.C. § 781/(g)),as amended. 


History. Tennessee Business Combination Act, title 
Acts 1988, ch. 500, § 27; T.C.A., § 48-35-501. 48, ch. 103, part 2. 
Tennessee Control Share Acquisition Act, 


Cross-References. : 
Securities law, title 48, ch. 1. bitte cobra Gh nerte, 


Tennessee Authorized Corporation Protec- 
tion Act, title 48, ch. 103, part 4. 


48-103-502. Part definitions. 


As used in this part, unless the context otherwise requires: 
(1) “Associate,” when used to indicate a relationship with any person, 
means: 

(A) A person that, directly or indirectly, controls, or is controlled by, or 
is under common control with, the person specified or who is or intends to 
act jointly or in concert with such specified person; 

(B) Any corporation or organization of which such person is an officer, 
director or partner or which corporation or organization is, directly or 
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indirectly, the beneficial owner of ten percent (10%) or more of any class of 

equity securities of such person; 

(C) Any trust or other estate in which such person has a beneficial 
interest or as to which such person serves as trustee or in a similar 
fiduciary capacity; and 

(D) Any parent, child, sibling, in-law (mother, father, sons and daugh- 
ters), of such person, or any relative of such person who has the same 
residence as such person; 

(2) “Control” means the possession, direct or indirect, of the power to 
direct or cause the direction of the management or policies of a person 
whether through the ownership of voting securities, by contract or 
otherwise; 

(3) “Person” means any individual, corporation, partnership, unincorpo- 
rated association or other entity and any “associate” (as defined in subdivi- 
sion (1)) of such individual or entity; and 

(4) “Subsidiary” means any corporation in which a majority of the shares 
entitled to vote are owned or controlled, directly or indirectly, by a corpora- 
tion subject to this part. 


History. 
Acts 1988, ch. 500, § 30; T.C.A., § 48-35-502. 


48-103-503. Corporation’s purchase of own shares at price above mar- 
ket value. 


(a) It is unlawful for any corporation subject to this part, including any 
subsidiary of such corporation, to purchase, directly or indirectly, any of its 
shares at a price above the market value of such shares from any person who 
holds more than three percent (3%) of the class of the securities to be 
purchased if such person has held such shares for less than two (2) years, 
unless such purchase has been approved by the affirmative vote of a majority 
of the outstanding shares of each class of voting stock issued by such 
corporation or the corporation makes an offer, of at least equal value per share, 
to all holders of shares of such class. 

(b) For the purposes of this section, the market value of such shares shall be 
the average of the highest and lowest closing market price for such shares 
during the thirty (30) trading days preceding the purchase and sale of the 
shares subject to this section; provided, that if the seller of such shares has 
commenced a tender offer or has announced an intention to seek control of the 
corporation, such market price shall be based upon the average of the highest 
and lowest closing price for such shares during the thirty (30) trading days 
preceding the commencement of such tender offer or the making of such 
announcement. | 


History. 
Acts 1988, ch. 500, § 28; T.C.A., § 48-35-5083. 


48-103-504. Action against seller — Attorney’s fees. 


(a) Any person who sells securities to a corporation or any subsidiary of such 
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corporation in violation of this part shall be liable to the corporation for 
damages equal to two (2) times the amount by which the aggregate sum paid 
for the purchase of such shares exceeds the maximum amount otherwise 
permitted to be paid for such shares under this part; provided, that a civil 
action is instituted for the recovery thereof in a court of competent jurisdiction 
within two (2) years of such sale. 

(b) Reasonable attorneys’ fees may be granted, at the discretion of the court, 
to the prevailing party in any civil action instituted under this section if the 
court finds that the action was either instituted without good faith or that the 
sale of securities was undertaken with intentional or reckless indifference to 
the requirements of this part. 


History. 
Acts 1988, ch. 500, § 29; T.C.A., § 48-35-504. 


48-103-505. Severability — Construction with other laws. 


(a) If any clause, sentence, subparagraph, paragraph, subsection, section, 
article or other portion of this part or the application thereof to any person or 
circumstances shall be held invalid, such holding shall not affect, impair or 
invalidate the remainder of this part or parts 2-4 of this chapter or the 
application of such portion held invalid to any other person or circumstances, 
but shall be confined in its operation to the clause, sentence, subparagraph, 
paragraph, subsection, section, article or other portion thereof directly in- 
volved in such holding or to the person or circumstances therein involved. 

(b) If any provision of this part is inconsistent with, in conflict with, or 
contrary to any other provision of Tennessee law, such provision of this part 
shall prevail over such other provision and such other provision shall be 
deemed to be amended, superseded or repealed to the extent of such inconsis- 
tency or conflict. 


History. 
Acts 1988, ch. 500, § 31; T.C.A., § 48-35-505. 


CHAPTERS 104-200 [RESERVED] 
LIMITED LIABILITY COMPANIES 


CHAPTER 201 
GENERAL PROVISIONS 


Section 

48-201-101. Short title. 

48-201-102. Reservation of power to amend or repeal. 
48-201-103. Applicability. 


48-201-101. Short title. 


Chapters 201-248 of this title shall be known and may be cited as the 
“Tennessee Limited Liability Company Act.” 


48-201-102 


History. 
Acts 1994, ch. 868, § 1. 


Law Reviews. 

At Last ... The Closely-Held Business Entity 
of Choice is Available in Tennessee, (J. Leigh 
Griffith), 30 Tenn. B.J. 12 (1994). 

Delaware LLCs for Tennessee Lawyers? 
(Richard Spore), 35 Tenn. B.J. 27 (1999). 

Gray Power in the Gray Area Between Em- 
ployer and Employee: The Applicability of the 
ADEA to Members of Limited Liability Compa- 
nies, 51 Vand. L. Rev. 429 (1998). 

Key Tax Aspects of the Tennessee Limited 
Liability Company Act, (Andrée Sophia Blum- 
stein), 30 Tenn. B.J. 14 (1994). 
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“Limited Liability Companies” Bill Passes, 
30 Tenn. B.J. 7 (1994). 

Punitive Damages and Business Organiza- 
tions: A Pathetic Fallacy, 67 Tenn. L. Rev. 971 
(2000). 

The Proposed Tennessee Limited Liability 
Company Act, 24 Mem. St. U.L. Rev. 491 (1994). 


Textbooks. 
Tennessee Jurisprudence, 7 Tenn. Juris., 
Corporations, §§ 2, 3. 


Attorney General Opinions. 

Applicability of corporate campaign contribu- 
tion prohibitions to limited liability companies, 
OAG 98-053, 1998 Tenn. AG LEXIS 53, (3/2/98). 


NOTES TO DECISIONS 


Analysis 


1. Arbitration Improper. 
2. Applicability. 


1. Arbitration Improper. 

Arbitration clauses in the contracts were not 
applicable to the developer’s fraud claims 
against the property owner and companies he 
controlled where a comprehensive resolution of 
the dispute could not be obtained through an 
arbitration proceeding; an arbitrator dealing 
with the complex facts of the case would have 
no guidance on the proper interpretation of the 
Limited Liability Company Act, T.C.A. § 48- 
201-101. River Links at Deer Creek, LLC v. 


Melz, 108 S.W.3d 855, 2002 Tenn. App. LEXIS 
932 (Tenn. Ct. App. 2002). 


2. Applicability. 

Court of appeals applied the original Tennes- 
see Limited Liability Company Act because a 
limited liability company was formed in 2000, 
and there was nothing in the record to indicate 
that it expressly elected to be governed by the 
Tennessee Revised Limited Liability Company 
Act; the parties relied on provisions of the 
original Act in their briefs on appeal. Lascassas 
Land Co., LLC v. Allen, — S.W.3d —, 2018 
Tenn. App. LEXIS 189 (Tenn. Ct. App. Apr. 10, 
2018). 


48-201-102. Reservation of power to amend or repeal. 


The general assembly has the power to amend or repeal all or part of 
chapters 201-248 of this title at any time and all domestic and foreign LLCs 
subject to chapters 201-248 of this title shall be governed by the amendment or 


repeal. 


History. 
Acts 1994, ch. 868, § 1. 


48-201-103. Applicability. 


Chapters 201-248 of this title apply to every LLC for profit now existing or 
hereafter formed, and to the outstanding and future interests in such LLCs; 
provided, that if there are other specific statutory provisions which govern the 
formation of, impose restrictions or requirements on, confer special powers, 
privileges or authorities on, or fix special procedures or methods for, special 
categories of LLCs, then to the extent such provisions are inconsistent with or 
different from chapters 201-248 of this title, such provisions shall prevail. 


History. 
Acts 1994, ch. 868, § 1. 


Attorney General Opinions. 
Applicability of corporate campaign contribu- 
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tion prohibitions to limited liability companies, 
OAG 98-053, 1998 Tenn. AG LEXIS 53 (3/2/98). 


CHAPTER 202 
DEFINITIONS AND NOTICE 


Section 
48-202-101. Limited liability company definitions. 
48-202-102. Notice. 


48-202-101. Limited liability company definitions. 


As used in chapters 201-248 of this title, unless the context otherwise 
requires: 

_ (1) “Affiliate” of a specific person means a person that directly, or indi- 

rectly through one (1) or more intermediaries, controls, or is controlled by, or 

is under common control with, the person specified; 

(2) “Articles” or “articles of organization” means in the case of an LLC 
organized under chapters 201-248 of this title, articles of organization, 
articles of amendment, articles of correction, certificates of merger, and all 
similar documents required to be filed with any of the foregoing as part of the 
formation and continuation of an LLC. In the case of a foreign limited 
liability company, “articles” or “articles of incorporation” includes all docu- 
ments serving a similar function required to be filed with the secretary of 
state or other state office of the LLC’s jurisdiction of organization; 

(3) “Articles of conversion” means the form of articles provided for in 
chapter 204 of this title creating a new LLC and evidencing the conversion 
of an existing partnership or corporation to the new LLC which shall have all 
of the assets and liabilities of the former partnership; 

(4) “Board” or “board of governors” means the board of governors of an 
LLC electing to be board-managed or, in the case of a foreign limited liability 
company, its equivalent; 

(5) “Board-managed” means an LLC organized pursuant to this title that 
elected pursuant to § 48-205-101(5), to be governed by a board of governors; 

(6) “Business” includes every trade, occupation, profession, investment 
activity and other lawful purpose for gain or the preservation of assets 
whether or not carried on for profits; 

(7) “Class,” when used with reference to membership interests, means a 
category of membership interests that differs in one (1) or more rights or 
preferences from another category of membership interests of the LLC; 

(8) “Confirmation of good standing” means confirmation by the commis- 
sioner of revenue issued through electronic communication to the secretary 
of state or a certificate of tax clearance that at the time such confirmation is 
issued an LLC or a foreign LLC is current on all taxes and penalties to the 
satisfaction of the commissioner; 

(9) “Contribution agreement” means a binding agreement between a 
person and an LLC under which: 

(A) The person has an obligation to make a contribution to the LLC in 
the future; and 
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(B) The LLC agrees that, if the person makes the specified contribution 
at the time and in the manner specified for the contribution in the future, 
the LLC will accept the contribution, and reflect the contribution in the 
required records; 

(10) “Contribution allowance agreement” means an agreement between a 
person and an LLC, under which: 

(A) The person has the right, but not the obligation, to make a 
contribution to the LLC in the future; and 

(B) The LLC agrees that, if the person makes the specified contribution 
at the time and in the manner specified for the contribution in the future, 
the LLC will accept the contribution, and reflect the contribution in the 
required records; 

(11) “Corporation” or “domestic corporation” means a corporation for 
profit, which is not a foreign corporation, incorporated under or subject to the 
Tennessee Business Corporation Act, compiled in chapters 11-27 of this title, 
as amended; 

(12) “Court” includes every court and judge having jurisdiction in the 
case; 

(13) “Dissolution” means that the LLC has incurred an event under 
§ 48-245-101; 

(14) “Dissolution avoidance consent” means the consent to continue the 
existence and business of the LLC without dissolution, which consent is 
given as provided in § 48-245-101(b) by the members whose membership 
has not terminated or as otherwise allowed by this chapter and which 
consent is given after the occurrence of any event that otherwise dissolves 
the LLC; 

(15) “Distribution” means a direct or indirect transfer of money or other 
property (except its own membership interests) with or without consider- 
ation, or an incurrence or issuance of indebtedness, (whether directly or 
indirectly, including through a guaranty) by an LLC to or for the benefit of 
any of its members in respect of membership interests. A distribution may be 
in the form of an interim distribution or a liquidation distribution; a 
purchase, redemption, or other acquisition of its membership interests; a 
distribution of indebtedness (which includes the incurrence of indebtedness, 
whether directly or indirectly, including through a guaranty, for the benefit 
of the members) or otherwise; 

(16) “Entity” includes the following, whether foreign or domestic: LLCs; 
corporations; not-for-profit corporations; profit and not-for-profit unincorpo- 
rated associations; business trusts; estates; general partnerships, limited 
partnerships, registered or unregistered limited liability partnerships or 
similar organizations; trusts; joint ventures; and two (2) or more persons 
having a joint or common economic interest; and also includes local, 
municipal, state, United States, and foreign governments; 

(17) “Financial rights” means a member’s rights to: 

(A) Share in profits and losses as provided in § 48-220-101; 

(B) Share in distributions as provided in § 48-236-101; 

(C) Receive interim distributions as provided in § 48-236-102; and 

(D) Receive liquidation distributions as provided in § 48-245-1101; 
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(18) “Foreign corporation” means a corporation for profit incorporated 
under a law other than the laws of this state; 

(19) “Foreign LLC” means an entity that is: 

(A) Not incorporated; 

(B) Organized under laws of a jurisdiction other than the laws of this 
jurisdiction, or under the laws of any foreign country; 

(C) Organized under a statute which affords to each of its members 
limited liability with respect to some or all of the obligations and liabilities 
of the entity; and 

(D) Is not required to be registered or organized under any statute of 
this state other than chapters 201-248 of this title; 

(20) “Governance rights” means a right to vote on one (1) or more matters 
and all a member’s rights as a member in the LLC other than financial rights 
and the right to assign financial rights; 

(21) “Governing body” means the board of governors in the case of a 
board-managed LLC, the members in the case of a member-managed LLC, 
and the board of directors in the case of a corporation; 

(22) “Governor” means a natural person or entity serving on the board of 
governors of a board-managed LLC; 

(23) “Limited lability company” or “LLC” means a limited liability 
company, organized under chapters 201-248 of this title; 

(24) “Majority vote” means with respect to a vote of the members, if voting 
on a per capita basis, a majority in number of the members entitled to vote 
on a specific matter, or if the voting is determined otherwise, a majority of 
the voting interest (which may be expressed as a percentage) entitled to vote 
on a specific matter, and with respect to a vote of the governors, a majority 
in number of the governors entitled to vote on a specific matter; 

(25) “Manager” means a person elected, appointed, or otherwise desig- 
nated as a manager by the governing body, and any other person considered 
elected as a manager pursuant to § 48-241-106; 

(26) “Member” means a person reflected in the required records of an LLC 
as the owner of some governance rights of a membership interest of the LLC. 
With respect to a foreign LLC, “member” means an individual or entity 
recognized under the laws of the jurisdiction of organization of the foreign 
LLC as an owner of a governance interest (or its equivalence) in the foreign 
LLC; 

(27) “Member-managed” means an LLC organized pursuant to this title 
that has elected pursuant to § 48-205-101(5) to be governed by its members, 
without a board of governors; 

(28) “Membership interest” means a member’s interest in an LLC con- 
sisting of a member’s financial rights, a member’s right to assign financial 
rights as provided in § 48-218-101, a member’s governance rights, and a 
member’s right to assign governance rights as provided in § 48-218-102. If 
a member has assigned some or all of its financial rights, then, with respect 
to that member, “membership interest” means the member’s governance 
rights, the member’s right to assign governance rights, any remaining 
financial rights of the member, and the member’s right to assign any 
remaining financial rights; 
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(29) “Notice” under this title has the meaning given it in § 48-202-102; 

(30) “Operating agreement” means a written agreement described in 
§ 48-206-101 among the members concerning the LLC; 

(31) “Owners” means members in the case of an LLC, shareholders in the 
case of a corporation, partners in the case of general or limited partnerships 
and the equivalent with respect to other entities; 

(32) “Ownership interests” means membership interests in the case of an 
LLC, shares in the case of a corporation, partnership interests in the case of 
general or limited partnerships and the equivalent with respect to other 
entities; 

(33) “Person” includes individual and entity; 

(34) “Principal executive office” means an office, in or out of this state, 
where the principal office of the chief manager of the LLC or foreign LLC is 
located. If the LLC has no chief manager, “principal executive office” means 
the registered office of the LLC; 

(35) “Proceeding” includes civil suit and criminal, administrative, and 
investigatory action; 

(36) “Professional limited liability company” or “professional LLC” or 
“PLLC” has the meaning given in § 48-248-102(6); 

(37) “Registered office” means the place in this state designated in the 
articles as the registered office of the LLC; 

(38) “Representative” means a governor, manager, employee or other 
agent of a foreign LLC; 

(39) “Required records” are those records required to be maintained under 
§ 48-228-101; 

(40) “Secretary of state” means the person who holds the office of secre- 
tary of state of Tennessee. A filing with the secretary of state occurs by a 
proper filing with the office of the secretary of state. An action required by 
the secretary of state may be performed by employees or agents of the office 
of the secretary of state; 

(41) “Series” means a category of membership interests, within a class of 
membership interests, that have some of the same rights and preferences as 
other membership interests within the same class, but that differ in one (1) 
or more rights and preferences from another category of membership 
interests within that class; 

(42) “Surviving entity” or “resulting entity” means the entity resulting 
from a merger; 

(43) “Tax clearance for termination or withdrawal” means confirmation by 
the commissioner of revenue issued through electronic communication to the 
secretary of state or a certificate of tax clearance that an LLC or a foreign 
LLC has filed all applicable reports, including, but not limited to, a final 
report, and has paid all fees, penalties and taxes as required by the revenue 
laws of this state; 

(44) “Termination” means the end of an LLC’s existence as a legal entity 
and occurs when the articles of termination are filed with the secretary of 
state under § 48-245-701 or is considered filed with the secretary of state 
under § 48-244-103 or § 48-244-104(b); and 

(45) “Written action” means a written document signed by those persons 
required to take the action described. 
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History. 

Acts 1994, ch. 868, § 1; 1995, ch. 403, §§ 1, 3, 
4; 1999, ch. 455, §§ 1-3; 2000, ch. 623, § 3; 
2010, ch. 741, § 25. 


Cross-References. 


DEFINITIONS AND NOTICE 


48-202-102 


tion prohibitions to limited liability companies, 
OAG 98-053, 1998 Tenn. AG LEXIS 53 (3/2/98). 

Transferability of certificate of need granted 
to a limited liability company, OAG 98-063, 
1998 Tenn. AG LEXIS 63 (3/17/98). 


“Assumed name,” § 48-207-101. 


Attorney General Opinions. 
Applicability of corporate campaign contribu- 


48-202-102. Notice. 


(a) General. Notice under chapters 201-248 of this title shall be in writing 
except that oral notice is effective if it is reasonable under the circumstances 
and not prohibited by the articles or operating agreement. 

(b) Methods of Notice. Notice may be communicated in person; by tele- 
phone, telegraph, teletype, or other form of wire or wireless communication; or 
by mail or private carrier. If these forms of personal notice are impracticable, 
notice may be communicated by a newspaper of general circulation in the area 
where published; or by radio, television, or other form of public broadcast 
communication. 

(c) Effectiveness of Notice to Members by Mail. Written notice by a 
domestic LLC to its members, if in a comprehensible form, is effective when 
mailed, if mailed postpaid and correctly addressed to the member’s address 
shown in the LLC’s current record of members. 

(d) Notice to LLC. Written notice to a domestic or foreign LLC (authorized 
to transact business in this state) may be addressed to its registered agent at 
its registered office or to the LLC or its secretary at its principal office (or to a 
designated mailing address such as a post office box if the United States postal 
service does not deliver to the principal office) shown in its most recent annual 
report or, in the case of a foreign LLC that has not yet delivered an annual 
report, in its application for a certificate of authority. 

(e) General Effectiveness of Notice. Except as provided in subsection (c), 
written notice, if in a comprehensible form, is effective at the earliest of the 
following: 

(1) When received; 

(2) Five (5) days after its deposit in the United States mail, if mailed 
correctly addressed and with first class postage affixed thereon; 

(3) On the date shown on the return receipt, if sent by registered or 
certified mail, return receipt requested, and the receipt is signed by or on 
behalf of the addressee; or 

(4) Twenty (20) days after its deposit in the United States mail, as 
evidenced by the postmark if mailed correctly addressed, and with other 
than first class, registered or certified postage affixed. 

(f) Oral notice is effective when communicated if communicated in a 
comprehensible manner. 

(g) If chapters 201-248 of this title prescribe notice requirements for 
particular circumstances, those requirements govern. If the articles or oper- 
ating agreement prescribe notice requirements, not inconsistent with this 
section or other provisions of chapters 201-248 of this title, those requirements 
govern. 
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History. ‘ 
Acts 1994, ch. 868, § 1; 2014, ch. 783, § 9. 


Cross-References. 
Certified mail in lieu of registered mail, § 1- 
3-111. 


CHAPTER 203 
FORMATION 


Section 
48-203-101. Purposes. 
48-203-102. Organizers and formation. 


48-203-101. Purposes. 


(a) Any Lawful Purpose. Every LLC organized under chapters 201-248 of 
this title has the purpose of engaging in any lawful business unless a more 
limited purpose is set forth in its articles. 

(b) Regulation by Another Statute. An LLC engaging in a business that 
is subject to regulation under another statute of this state may organize under 
chapters 201-248 of this title only if permitted by, and subject to all limitations 
of, the other statute. | 


History. 
Acts 1994, ch. 868, § 1. 


48-203-102. Organizers and formation. 


(a) One (1) or more individuals may, acting as organizers, form an LLC, by 
filing with the secretary of state articles for the LLC which contain the 
information required by § 48-205-101 and admitting the initial members. 
Unless a delayed effective date is specified in the articles, the LLC is formed 
and its existence begins when the articles are filed with the secretary of state. 
Subject to subsection (c), if a delayed effective date is specified in the manner 
permitted by § 48-205-101(8), the LLC is formed and its existence begins at a 
future specific date or on the occurrence of a future specific event, neither one 
of which shall be or occur more than ninety (90) days from the initial filing of 
the articles. 

(b) Immediate Effective Date. If the date of formation is the date of filing 
of the articles, the secretary of state’s acceptance for filing of the articles is 
conclusive proof that the organizers satisfied all conditions precedent to 
formation except in a proceeding by the state to cancel or revoke the formation 
or existence of the LLC or to dissolve the LLC involuntarily. 

(c) Deferred Effective Date. If the date of formation of the LLC is later 
than the date of filing of the initial articles with the secretary of state, the 
organizers or any member may, within thirty (30) days after the date of actual 
formation, file a certificate of formation which states that the LLC was formed 
and the date of formation. If a certificate of formation is not filed within one 
hundred twenty (120) days from the date of initial filing of the articles, the 
presumed effective date of the formation shall be on the ninetieth day following 
the date of filing of the articles. The presumption, however, can be rebutted. 
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(d) If the date of formation of the LLC is later than the date of filing of the 
initial articles with the secretary of state, the secretary of state’s acceptance 
for filing of the certificate of formation is conclusive proof that the organizers 
satisfied all conditions precedent to formation except in a proceeding by the 


state to cancel or revoke the formation or existence of the LLC or to dissolve the 


LLC involuntarily. 


History. 
Acts 1994, ch. 868, § 1; 1995, ch. 403, § 5; 
1999, ch. 346, § 1. 


Law Reviews. 
Delaware LLCs for Tennessee Lawyers? 
(Richard Spore), 35 Tenn. B.J. 27 (1999). 


NOTES TO DECISIONS 


1. Effective Date of Formation. 

To the extent that an order authorizing re- 
tention of counsel to a Chapter 11 trustee 
referred to a Tennessee limited liability com- 
pany (LLC) that only came into existence 
within the meaning of T.C.A. § 48-203-102 ona 
date subsequent thereto, compensation that 
was payable on account of services rendered 


prior to the effective date of the LLC’s existence 
under state law was properly paid to the indi- 
vidual lawyer, not the LLC, and an objecting 
party’s request per Fed. R. Civ. P. 60 for recon- 
sideration of the prior order was properly 
granted to that limited extent. In re McKenzie, 
449 B.R. 306, 2011 Bankr. LEXIS 877 (Bankr. 
E.D. Tenn. Mar. 7, 2011). 


CHAPTER 204 
CONVERSION OF PARTNERSHIP TO AN LLC 


Section 

48-204-101. Conversion of a general partnership or limited partnership to an LLC. 
48-204-102. Effect of conversion. 

48-204-103. Conversion to a professional LLC. 


48-204-101. Conversion of a general partnership or limited partner- 
ship to an LLC. 


(a) Conversion. A general or limited partnership organized in this state 
may be converted to an LLC pursuant to this section. 

(b) Terms and Conditions. The terms and conditions of a conversion of a 
- general or limited partnership to an LLC must, in the case of a general 
partnership, be approved by all the partners or by a number or percentage 
specified for conversion in the partnership agreement or, in the case of a 
limited partnership, by all of the partners, notwithstanding any provision to 
the contrary in the limited partnership agreement, unless such limited 
partnership was formed after December 31, 1993, and the original agreement 
of limited partnership provided for a conversion or a procedure of conversion of 
the limited partnership to an LLC without the consent of all partners, in which 
case the approval or procedure under the original limited partnership agree- 
ment shall be sufficient. 

(c) Filing. After the conversion is approved under subsection (b), the 
general or limited partnership shall file articles of conversion with the office of 
the secretary of state which satisfy the requirements of § 48-205-101 and also 
shall include: 

(1) A statement that the general or limited partnership was converted to 

a limited liability company from a general or limited partnership, as the case 
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may be; . 

(2) The name and principal business address of the former general or 
limited partnership; 

(3) In the case of a general partnership, the name of each of the partners, 
and in the case of a limited partnership, the name of each of the limited 
partnership’s general partners; 

(4) In the case of a general or limited partnership, a statement that the 
terms and conditions of the conversion have been approved by the unani- 
mous vote of the partners or by the number or percentage specified for 
conversion in the partnership agreement; 

(5) In the case of a limited partnership formed under Tennessee law prior 
to January 1, 1989, that has not elected to be governed by title 61, chapter 
2, as amended, a statement indicating in which county register of deeds 
office the certificate of limited partnership and all amendments thereto were 
filed, including the date of the filings and the books and pages or other file 
reference numbers; and 

(6) The number of members of the LLC at the date of conversion. 

(d) Effective Date. In the case of a general partnership, the conversion 
takes effect when the articles of conversion are filed with the secretary of state 
or at any later date on or before ninety (90) days from filing of the articles of 
conversion if specified in such articles. The same presumptions that apply to 
the filing of the articles under chapter 203 of this title apply to the filing of the 
articles of conversion. In the case of a limited partnership, the filing of the 
articles of conversion with the office of the secretary of state, in compliance 
with this section, shall constitute and, for purposes of title 61, chapter 2, be 
deemed to be a certificate of cancellation of the limited partnership. In the case 
of a limited partnership formed under Tennessee law prior to January 1, 1989, 
that has not elected to be governed by title 61, chapter 2, as amended, a copy 
of the articles of conversion shall be filed in the register of deeds office in the 
county in which the certificate of limited partnership of the limited partnership 
was filed; provided, that the failure to make such filing shall not prevent the 
conversion from becoming effective as provided in this subsection (d). The 
register of deeds may charge five dollars ($5.00) plus fifty cents (50¢) per page 
in excess of five (5) pages for such filing. 

(e) Continuing Liability for Pre-LLC Liabilities. In the case of a 
general partnership, a partner, or in the case of a limited partnership, a 
general partner who becomes a member of an LLC as a result of the 
conversion, remains liable as a general partner for all obligations and 
liabilities incurred by the general partnership or limited partnership before 
the conversion takes effect. The former general partner’s liability for all other 
obligations and liabilities of the LLC incurred after the conversion takes effect 
is that of a member as provided in chapters 201-248 of this title. 

(f) Amendment of Articles of Conversion. Articles of conversion shall be 
amended in the same manner as articles of organization. 


History. Law Reviews. 
Acts 1994, ch. 868, § 1; 1995, ch. 403, § 6; Key Tax Aspects of the Tennessee Limited 
1999, ch. 455, § 4. Liability Company Act, (Andrée Sophia Blum- 
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stein), 30 Tenn. B.J. 14 (1994). 


48-204-102. Effect of conversion. 


(a) A general or limited partnership that has been converted pursuant to 
§ 48-204-101 shall be deemed for all purposes the same entity that existed 
before the conversion. 

(b) When a conversion takes effect: 

(1) All property owned by the converting general or limited partnership 
remains vested in the converted entity; 

(2) All obligations of the converting general or limited partnership con- 
tinue as obligations of the converted entity; and 

(3) An action or proceeding pending against the converting general or 
limited partnership may be continued as if the conversion had not occurred. 

(c) The converting general or limited partnership shall not be required to 
wind up its affairs or pay its liabilities and distribute its assets, and such 
conversion shall not be deemed to constitute a dissolution of such general or 
limited partnership. 

(d) The partnership interests of the partners in the converting partnership, 
including interests in capital accounts, profits, losses and distributions, unless 
otherwise agreed to by the unanimous consent of all partners or such other 
number or percentage as provided in the partnership agreement, shall become 
the membership interests of the members in the converted entity, unless the 
articles of conversion or the operating agreement otherwise provide. 


History. 
Acts 1994, ch. 868, § 1; 1999, ch. 455, § 5. 


48-204-103. Conversion to a professional LLC. 


A partnership which converts into a domestic LLC under this chapter may, 
if the membership and other requirements of chapter 248 of this title are met, 
be a PLLC. 


History. 
Acts 1994, ch. 868, § 1. 


CHAPTER 205 
ARTICLES OF ORGANIZATION 


Section 
48-205-101. Articles of organization. 


48-205-101. Articles of organization. 


The articles must set forth: 
(1) Aname for the LLC that satisfies the requirements of § 48-207-101; 
(2) The street address and zip code of the initial registered office of the 
LLC, the county in which the office is located and the name of its initial 
registered agent at that office; 
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(3) The name and address of each organizer; ; 

(4) If, pursuant to § 48-217-101(f), one (1) or more members are person- 
ally liable for all of the debts, obligations and liabilities of the LLC, the 
articles must set forth the information required in § 48-217-101(f); 

(5) Astatement as to whether the LLC will be board-managed or whether 

_ the LLC will be member-managed; 

(6) The number of members at the date of the filing of the articles; 

(7) If the LLC is board-managed, and dissolution events may be triggered 
by an action approved by the governors or a subset of the governors and/or 
that transfers of governance rights may be permitted only by consent of the 
governors or a subset of the governors, either of such provisions must be set 
forth in the articles or the articles must contain a statement that the 
operating agreement may so provide; 

(8) If the existence of the LLC is to begin upon a future date or the 
happening of a specific event, the articles must state the future date or 
describe the happening of the specific event. In no event can the future date 
or the actual occurrence of the specific event be more than ninety (90) days 
from the proper filing of the articles in compliance with § 48-203-102; 

(9) The street address and zip code of the principal executive office of the 
LLC and the county in which the office is located; 

(10) If the LLC has the power to expel a member, a statement that such 
power exists; 

(11) If the duration of the LLC is to be limited to a specific period of time 
or term of years, such limitation and the future date on which dissolution is 
to occur or the term of years shall be stated in the articles; 

(12) The articles may contain provisions not inconsistent with law relat- 
ing to the management of the business or the regulation of the affairs of the 
LLC; 

(13) It is not necessary to set forth in the articles any of the LLC powers 
granted by chapters 201-248 of this title; 

(14) If the members or parties (other than the LLC) to a contribution 
agreement or a contribution allowance agreement have preemptive rights, a 
statement that such rights exist; 

(15) The articles may contain a grant of authority to one (1) or more 
members, managers or governors to execute instruments for the transfer of 
real property, and any restrictions and conditions with respect to such 
authority. In the event the articles name one (1) or more persons who are 
granted authority to execute instruments for the transfer of real property 
with any restrictions and conditions with respect to such authority so listed, 
such grant shall be conclusive in favor of a person who gives value without 
knowledge to the contrary. However, such designation, unless it expressly 
states that it is exclusive, shall not override § 48-238-103 or § 48-238-104; 
and 

(16) If the LLC, while being formed under Tennessee law, is not to engage 
in business in Tennessee, a statement that the LLC is prohibited from 
engaging in business in Tennessee. . 
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History. Law Reviews. 
Acts 1994, ch. 868, § 1; 1995, ch. 403, §§ 7- Delaware LLCs for Tennessee Lawyers? 
12; 1999, ch. 346, § 3; 1999, ch. 455, § 6. (Richard Spore), 35 No. Tenn. B.J. 27 (1999). 
CHAPTER 206 
OPERATING AGREEMENT 
Section 


48-206-101. Operating agreement. 
48-206-102. Adoption and amendment of operating agreement. 


48-206-101. Operating agreement. 


(a) Generally. Each board-managed LLC shall have an operating agree- 
ment. A member-managed LLC may, but need not, have an operating agree- 
ment. If an LLC has an operating agreement, the operating agreement must be 
in writing. Except for those matters required to be provided for in the articles 
under chapters 201-248 of this title, an operating agreement may contain any 
rules, regulations, or provisions regarding the management of the business of 
the LLC, the regulation of the affairs of the LLC, the governance of the LLC, 
the conduct of its business, and the rights and privileges of members (financial 
rights, governance rights and membership rights of members), to the extent 
that such provisions are not inconsistent with the laws of this state or the 
articles. The operating agreement shall contain a statement of all membership 
interests in the LLC, which shall include, but not be limited to, the following: 

(1) The identity of all of the members and their membership interests and 
the identity of all persons or entities bound by a contribution agreement or 
the owner of a contribution allowance agreement and the membership 
interest that will be acquired upon the satisfaction of the terms of such 
agreement; 

(2) The amount of cash and a description and statement of the agreed 
value of any other property or services contributed for each membership 
interest; 

(3) The amount and value of any contributions which any member or 
potential member has agreed pursuant to a contribution agreement to 
contribute and the time or times at which or events on the happening of 
which any additional contributions agreed to be made by any member are to 
be made; 

(4) The amount and value of any contributions which any member or 
potential member has the right pursuant to a contribution allowance 
agreement to contribute and the time or times at which or events on the 
happening of which such contribution must be made or the right lapses; 

(5) Any right of a member to receive, or of the LLC to make, distributions 
to a member; 

(6) The time or times at which or events on the happening of which the 
LLC shall be dissolved, to the extent that any such matters are not set forth 
in the articles and are not identical to the statutory events of § 48-245-101; 

(7) Any other provisions that are required by the terms of chapters 
201-248 of this title to be included in an operating agreement and any 
provisions which the members wish to state in the operating agreement. 
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(b) Writing Constituting Operating Agreement. The operating agree- 
ment may consist of one (1) or more written agreements or counterparts that 
are, by express statements, intended to constitute and be a part of the 
operating agreement. 

(c) Binding Effect. Unless otherwise provided in the articles or in an 
operating agreement adopted or agreed to by all members and holders of 
binding contribution agreements, an operating agreement that has been 
adopted or agreed to by the required vote of the members and person or entity 
bound by a contribution agreement shall be binding on the LLC and its 
members, and any person or entity becoming a member or entering into a 
contribution agreement or a contribution allowance agreement and such 
person shall be deemed to have adopted and agreed to it. 


History. 
Acts 1994, ch. 868, § 1. 


Law Reviews. 
Delaware LLCs for Tennessee Lawyers? 
(Richard Spore), 35 Tenn. B.J. 27 (1999). 


48-206-102. Adoption and amendment of operating agreement. 


(a) Adoption of Operating Agreement. Except as otherwise provided in 
the articles, an operating agreement must initially be agreed to by all members 
or the organizer or organizers. Any person becoming a member after an 
operating agreement has been adopted by the organizers or the members will 
be deemed to have agreed to the operating agreement. 

(b) Amendment of Operating Agreement. Unless otherwise provided in 
the articles or the operating agreement, the amendment of the operating 
agreement shall require the vote of members necessary to amend the articles. 

(c) Enforcement of Operating Agreement. | 

(1) Acourt of equity may enforce an operating agreement by injunction or 
by such other equitable relief as the court in its discretion determines to be 
fair and appropriate in the circumstances. 

(2) As an alternative to injunctive or other equitable relief, when § 48- 
245-801 is applicable, a court of equity may conduct or continue the 
dissolution and winding up of the LLC. 

(3) Notwithstanding anything to the contrary, any agreement to give 
dissolution avoidance consent, whether or not contained in the articles, the 
operating agreement or other agreement entered into before the event of 
dissolution, is not specifically enforceable. 


History. 
Acts 1994, ch. 868, § 1; 1995, ch. 403, § 13; 
1999, ch. 455, § 7. 


CHAPTER 207 
NAME 


Section 
48-207-101. LLC name. 
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Section 
48-207-102. Reserved name. 
48-207-103. Registered name. 


48-207-101. LLC name. 


(a) Name Requirements. An LLC name: 

(1) Must contain the words “limited liability company,” or the abbrevia- 
tion “L.L.C.” or “LLC,” or words or abbreviations of like import in another 
language; provided, that they are written in roman characters or letters; and 
provided further, that, in the case of a foreign LLC, the name may contain, 
in lieu of the foregoing, the designations allowed by the jurisdiction in which 
the foreign LLC was formed or organized. An organization formed pursuant 
to chapter 248 of this title must contain the words or the abbreviation as 
required by § 48-248-301. Notwithstanding the foregoing, the name of an 
LLC or foreign LLC must not contain the word “corporation” or “incorpo- 
rated” or an abbreviation of either or both these words; and 

(2) May not contain language stating or implying that the LLC: 

(A) Transacts or has the power to transact any business for which 
authorization in whatever form and however denominated is required 
under the laws of this state, unless the appropriate commission or officer 
has granted such authorization and certifies that fact in writing; 

(B) Is organized as, affiliated with, or sponsored by, any fraternal, 
veterans’, service, religious, charitable, or professional organization, un- 
less that fact is certified in writing by the organization with which 
affiliation or sponsorship is claimed; 

(C) Is an agency or instrumentality of, affiliated with or sponsored by 
the United States or any state thereof or a subdivision or agency thereof, 
unless such fact is certified in writing by the appropriate’ official of the 
United States or the state or subdivision or agency thereof; or 

(D) Is organized for a purpose other than that permitted by § 48-203- 
101 and the LLC’s articles. 

(b) Name Must Be Distinguishable. Except as authorized by subsection 
(c), the name of a domestic LLC, and the name of a foreign LLC that is 
authorized to transact business in this state or is applying for a certificate of 
authority to transact business in this state, shall be distinguishable upon the 
records of the secretary of state from the respective names of or for every other 
entity, whether true, assumed, reserved or registered, to the extent the use or 
reservation of such names is evidenced by a filing with the secretary of state 
under applicable law. 

(c) Nondistinguishable Name of Entity Under Common Control. A 
domestic or foreign LLC, or person acting on behalf of an LLC not yet formed, 
may apply to the secretary of state for authorization to use a name that is not 
distinguishable upon the secretary of state’s records from one (1) or more of the 
names described in subsection (b). The secretary of state shall authorize use of 
the indistinguishable name applied for, if: 

(1) The person holding the right to use the previously filed name de- 
scribed in subsection (b) consents to the use in writing and submits an 
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undertaking, in a form satisfactory to the secretary of state, to cancel its 

reservation of such name or change such name to a name that is distinguish- 

able upon the records of the secretary of state from the name of the 
applicant; 

(2) The applicant delivers to the secretary of state a certified copy of the 
final judgment of a court of competent jurisdiction establishing the appli- 
cant’s right to use the name applied for in this state; or 

(3) The person holding the right to use the previously filed name de- 
scribed in subsection (b) consents in writing to the use of such name by the 
applicant, and both the other person and the applicant consent in a form 
satisfactory to the secretary of state to use the same registered agent. 

(d) Assumed Name. 

(1) An LLC or a foreign LLC authorized to transact business or applying 
for a certificate of authority to transact business may elect to adopt an 
assumed name that complies with the requirements of subsections (a)-(c), 
except that such name need not contain the designations contained in 
subdivision (a)(1). 

(2) As used in chapters 201-248 of this title, “assumed name” means any 
name used by the LLC, other than the LLC’s true name, except that the 
following shall not constitute the use of an assumed name: 

(A) The identification by an LLC of its business with a trademark or 
service mark of which it is the owner or licensed user; and 

(B) The use of a name of a division, not separately organized and not 
containing the words “limited liability company” or an abbreviation of 
such words; provided, that the LLC also clearly discloses its name. 

(3) Before transacting any business in this state under an assumed name 
or names, the LLC shall, for each assumed name, pursuant to resolution by 
its governing body, execute and file in accordance with §§ 48-247-101 and 
48-247-103, an application setting forth: 

(A) The true LLC name; 

(B) The state or country under the laws of which i is organized; 

(C) That it intends to transact business under an assumed name; and 
(D) The assumed name which it proposes to use. 

(4) The right to use an assumed name shall be effective for five (5) years 
from the date of filing by the secretary of state. 

(5) An LLC shall renew the right to use its assumed name or names, if 
any, within the two (2) months preceding the expiration of such right, for a 
period of five (5) years, by filing an application to renew each assumed name 
and paying the renewal fee as prescribed by § 48-247-103(a). 

(e) Cancellation of Assumed Name. Any LLC or foreign LLC may, 
pursuant to resolution by its governing body, change or cancel any or all of its 
assumed names by executing and filing, in accordance with §§ 48-247-101 and 
48-247-103, an application setting forth: 

(1) The true LLC name; 

(2) The state or country under the laws of which it is organized; 

(3) That it intends to cease transacting business under an assumed name 
by changing or cancelling it; 

(4) The assumed name to be changed from or cancelled; and 
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(5) If the assumed name is to be changed, the assumed LLC name which 
the LLC proposes to use. 

(f) Upon the filing of an application to change an assumed name, the LLC 
shall have the right to use such assumed name for the period authorized by 
subsection (d). 

(g) Cancellation of Assumed Name by Secretary of State. The right of 
a foreign or domestic LLC to use an assumed name shall be cancelled by the 
secretary of state if: 

(1) The LLC fails to renew an assumed name; 

(2) The LLC has filed an application to change or cancel an assumed 
name; 

(3) A domestic LLC has been dissolved; or 

(4) A foreign LLC has had its certificate of authority to transact business 
in this state revoked. 

(h) Unfair Competition. Nothing in this section, or in § 48-207-102 or 
§ 48-207-103 shall abrogate or limit the law as to unfair competition or unfair 
trade practice, or derogate from the common law, the principles of equity, or the 
statutes of this state or of the United States with respect to the right to acquire 
and protect trade names and trademarks. 


History. 
Acts 1994, ch. 868, § 1; 1995, ch. 403, § 14; 
2010, ch. 7438, §§ 7, 8; 2017, ch. 333, § 2. 


48-207-102. Reserved name. 


(a) Reserving a Name. A person may reserve the exclusive use of an LLC 
name, including an assumed name, by delivering an application to the 
secretary of state for filing. The application must set forth the name and 
address of the applicant and the name proposed to be reserved. If the secretary 
of state finds that the LLC name applied for meets the requirements of 
§ 48-207-101 and is available, the secretary of state shall reserve the name for 
the applicant’s exclusive use for a four-month period. Upon the expiration of 
the four-month period, the same or any other party may apply to reserve the 
same name. 

(b) Transfer of Reserved Name. The owner of a reserved LLC name, 
including an assumed name, may transfer the reservation to another person by 
delivering to the secretary of state a notice of the transfer signed by the owner 
that states the name and address of the transferee. 

(c) Cancellation of Reserved Name. The reservation of a specific name 
may be cancelled by filing with the secretary of state a notice, executed by the 
applicant or transferee, specifying the name reservation to be cancelled and 
the name and address of the applicant or transferee. 


History. 
Acts 1994, ch. 868, § 1. 


48-207-103. Registered name. 


(a) Registration of Name. A foreign LLC may register its name, or an 
assumed name under which it transacts business, or its name with any 
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addition pursuant to § 48-207-101(a), if the name is distinguishable upon the 
records of the secretary of state as required by § 48-207-101(b). 

(b) Process for Registration. A foreign LLC registers its name, or its 
assumed name, or its name with any addition pursuant to § 48-207-101(a), by 
delivering to the office of the secretary of state for filing an application: 

(1) Setting forth its name, its assumed name, or its name with any 
addition pursuant to § 48-207-101(a), the state or country and date of its 
organization, and a brief description of the nature of the business in which 
it is engaged; and 

(2) Accompanied by a certificate copy of existence (or a document of 
similar import) from the state or country of organization, which certificate 
shall bear a date of not more than one (1) month prior to the date the 
application is filed in this state. 

(c) Effective Date of Registration. The name is registered for the 
applicant’s exclusive use upon the effective date of the application and until 
the end of the calendar year in which such registration occurs. 

(d) Renewal of Registered Name. A foreign LLC whose registration is 
effective may renew it for successive years by delivering to the office of the 
secretary of state for filing a renewal application, which complies with the 
requirements of subsection (b), between October 1 and December 31 of the 
preceding year. The renewal application renews the registration for the 
following calendar year. 

(e) Use of Registered Name. A foreign LLC whose registration is effective 
may thereafter qualify as a foreign LLC under that name or consent in writing 
to the use of that name by an LLC thereafter organized under this title or by 
another foreign LLC thereafter authorized to transact business in this state. 
The registration terminates when the domestic LLC is organized or the foreign 
LLC qualifies or consents to the qualification of another foreign LLC under the 
registered name. 


History. 
Acts 1994, ch. 868, § 1. 


CHAPTER 208 
REGISTERED AGENT 


Section 

48-208-101. Registered office and registered agent. 

48-208-102. Change of registered office or registered agent. 

48-208-103. Resignation of registered agent. 

48-208-104. Service on LLC. 

48-208-105. Procedure for service on domestic or foreign LLC by service on secretary of state. 


48-208-101. Registered office and registered agent. 


(a) Registered Office and Agent. Each foreign and domestic LLC must 
continuously maintain in this state: 
(1) A registered office that may be the same as any of its places of 
business; and 
(2) A registered agent, who may be: an individual who resides in this 
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state, a domestic corporation, a not-for-profit domestic corporation, an LLC, 

or a foreign corporation, not-for-profit foreign corporation, or foreign LLC 

authorized to transact business in this state. The registered agent must 
maintain a business office that is identical with the registered office. 

(b) New Registered Agent Required. If a registered agent resigns or is 
unable to perform such agent’s duties, the foreign or domestic designating LLC 
shall promptly designate another registered agent to the end that it shall at all 
times have a registered agent in this state. 


History. 
Acts 1994, ch. 868, § 1. 


48-208-102. Change of registered office or registered agent. 


(a) Change in Registered Office and/or Agent by LLC. A foreign or 
domestic LLC may change its registered office or registered agent by delivering 
to the secretary of state for filing a statement of change that sets forth: 

(1) The name of the LLC; 

(2) If the current registered office is to be changed, the street address of 
the new registered office and the zip code for such office and the county in 
which the office is located; 

(3) If its current registered agent is to be changed, the name of its new 
registered agent; and 

(4) That after the change or changes are made, the street addresses of its 
registered office and the business office of its registered agent will be 
identical. 

(b) Change in Registered Office by Registered Agent. If a registered 
agent changes the street address of such registered agent’s business office, 
such registered agent may change the street address of the registered office of 
any LLC for which such registered agent is the registered agent by notifying 
the LLC in writing of the change and signing (either manually or in facsimile) 
and delivering to the secretary of state for filing a statement that complies with 
the requirements of subsection (a) and recites that the LLC has been notified 
of the change. 


History. 
Acts 1994, ch. 868, § 1. 


48-208-103. Resignation of registered agent. 


(a) Resignation of Registered Agent. A registered agent of a foreign or 
domestic LLC may resign such agent’s agency appointment by signing and 
filing with the secretary of state an original statement of resignation accom- 
panied by such agent’s certification that such agent has mailed a copy thereof 
to the principal office of the LLC by certified mail. The statement may include 
a statement that the registered office is also discontinued. 

(b) Effective Date of Resignation. The agency appointment is termi- 
nated, and the registered office discontinued if so provided, on the date on 
which the statement is filed by the secretary of state. 
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History. f 
Acts 1994, ch. 868, § 1. 


Cross-References. 
Workers’ Compensation Law, “employer” de- 
fined, § 50-6-102. 


48-208-104. Service on LLC. 


(a) Agent for Service of Process. A foreign or domestic LLC’s registered 
agent is the LLC’s agent for service of process, notice, or demand required or 
permitted by law to be served on the LLC. 

(b) Secretary of State Is Default Agent. Whenever a domestic or foreign 
LLC authorized to do business in this state fails to appoint or maintain a 
registered agent in this state, whenever its registered agent cannot be found 
with reasonable diligence, whenever a foreign LLC shall transact business or 
conduct affairs in this state without first obtaining a certificate of authority 
from the secretary of state, or whenever the certificate of authority of a foreign 
LLC shall have been cancelled or revoked, then the secretary of state shall be 
an agent of such LLC upon whom any such process, notice or demand may be 
served. 

(c) Special Agent for Workers’ Compensation. Whenever a domestic or 
foreign LLC authorized to do business in this state is an employer within the 
meaning of the Workers’ Compensation Law and such LLC is, for the purpose 
of such Workers’ Compensation Law, self-insured or a part of a self-insurance 
pool as provided in title 50, chapter 6, part 4, such LLC shall, for workers’ 
compensation actions only, be required to appoint the commissioner of com- 
merce and insurance and such commissioner’s chief deputy, or their successors, 
as its true and lawful attorneys upon either of whom all lawful process in any 
such action or legal proceeding against it may be served as is required of 
insurance companies by § 56-2-108. 

(d) Not Exclusive Means of Service. This section does not prescribe the 
only means, or necessarily the required means, of service on a domestic or 
foreign LLC. 


History. 
Acts 1994, ch. 868, § 1. 


NOTES TO DECISIONS 


1. Service on Secretary of State. 

Under T.C.A. § 48-208-104(b), plaintiff was 
justified in serving a summons and complaint 
on the Tennessee secretary of state as an agent 
of defendant because plaintiff had mailed ser- 
vice packets to: (1) the address given for defen- 
dant at the Tennesseé secretary of state’s web- 
site; (2) the warehouse where defendant 


maintained its current operations; (3) an ad- 
dress where defendant formerly had offices; 
and (4) the personal post office box of defen- 
dant’s registered agent, and a process server 
retained by plaintiff made several unsuccessful 
attempts to serve defendant. Arch Wood Prot., 
Inc. v. FlamedXX, — F. Supp. 2d —, 2012 U.S. 
Dist. LEXIS 43746 (E.D. Tenn. Mar. 29, 2012). 


48-208-105. Procedure for service on domestic or foreign LLC by 
service on secretary of state. 


(a) Service on the secretary of state, when the secretary of state is an agent 
for a domestic or foreign LLC as provided in § 48-208-104(b), of any process, 
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notice, or demand shall be made by delivering to the office of the secretary of 
state the original and one (1) copy of such process, notice, or demand, duly 
certified by the clerk of the court in which the suit or action is pending or 
brought, together with the proper fee. A statement which identifies which of 
the grounds, as listed in § 48-208-104(b), for service on the secretary of state 
is applicable, must be included. The office of the secretary of state shall endorse 
the time of receipt upon the original and copy and immediately shall send the 
copy, along with a written notice that service of the original was also made, by 
registered or certified mail, with return receipt requested, addressed to such 
LLC at its registered office or principal office (or designated alternative mailing 
address) as shown in the records on file in the secretary of state’s office or as 
shown in the official registry of the state or country in which such LLC is 
organized. If none of the previously mentioned addresses are available to the 
secretary of state, service may be made on any one (1) of the organizers at the 
address set forth in the articles. The secretary of state may require the plaintiff 
(or complainant, as the case may be) or plaintiffs attorney to furnish the latter 
address. 

(b) Refusal of Service Ineffective. The refusal or failure of such LLC to 
accept delivery of the registered or certified mail provided for in subsection (a), 
or the refusal or failure to sign the return receipt, shall not affect the validity 
of such service; and any such LLC refusing or failing to accept delivery of such 
registered or certified mail shall be charged with knowledge of the contents of 
any process, notice, or demand contained therein. 

(c) Receipt Received by Secretary of State. When the registered or 
certified mail return receipt is received by the office of the secretary of state or 
when a foreign or domestic LLC refuses or fails to accept delivery of the 
registered or certified mail and it is returned to the office of the secretary of 
state, the office of the secretary of state shall forward the receipt or such 
refused or undelivered mail to the clerk of the court in which the suit or action 
is pending, together with the original process, notice, or demand, a copy of the 
notice the secretary of state sent to the defendant LLC and the secretary of 
state’s affidavit setting forth the secretary of state’s compliance with this 
section. Upon receipt thereof, the clerk shall copy the affidavit on the rule 
docket of the court and shall mark it, the receipt or refused or undelivered 
mail, and the copy of notice as of the day received and place them in the file of 
the suit or action where the process and pleadings are kept, and such receipt 
or refused or undelivered mail, affidavit, and copy of notice shall be and become 
a part of the technical record in the suit or action, and thereupon service on the 
defendant shall be complete. Service made under this section shall have the 
same legal force and validity as if the service had been made personally in this 
state. 

(d) Subsequent Pleadings. Subsequent pleadings or papers permitted or 
required to be served on such defendant domestic or foreign LLC may be 
served on the secretary of state as agent for such defendant LLC in the same 
manner, at the same cost and with the same effect as process, notice, or 
demand are served on the secretary of state as agent for such defendant LLC 
under this section. 

(e) Minimum Time for Appearance. No appearance shall be required in 
the suit or action by the defendant domestic or foreign LLC nor shall any 
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judgment be taken against the defendant domestic or foreign LLC in less than 
one (1) month after the date service is completed under this section. 

(f) Record Retained. The secretary of state shall keep a record of all 
processes, notices, and demands served upon the secretary of state under this 
section, which record shall include the time of such service and the secretary 
of state’s action with reference thereto. 


History. unclear language in the original text of the 
Acts 1994, ch. 868, § 1; 2014, ch. 783, § 10. — section. 

Compiler’s Notes. Cross-References. 
The phrase “The secretary of state” has been Certified mail in lieu of registered mail, § 1- 


(79 


substituted for “be” following “a copy of the 3-17]. 
notice” in (c), as a possible interpretation of 


CHAPTER 209 
AMENDMENT OF ARTICLES 


Section 

48-209-101. Authority to amend. 

48-209-102. Amendment by board of governors. 

48-209-103. Amendment by board of governors and members. 
48-209-104. Articles of amendment. 

48-209-105. Restated articles. 

48-209-106. Amendment to articles pursuant to reorganization. 
48-209-107. Effect of amendment. 


48-209-101. Authority to amend. 


(a) An LLC may amend its articles at any time to add or change a provision 
that is required or permitted in the articles or to delete a provision not required 
in the articles. Whether a provision is required or permitted in the articles is 
determined as of the effective date of the amendment. 

(b) Amember of an LLC does not have a vested property right resulting from 
any provision in the articles or operating agreement, including provisions 
relating to management, control, capital structure, distribution entitlement or 
purpose or duration of the LLC. 


History. 
Acts 1994; ch. 868, § 1. 


48-209-102. Amendment by board of governors. 


Unless the articles provide otherwise, the board of governors of a board- 
managed LLC may adopt one (1) or more amendments to the LLC’s articles 
without member action to: 

(1) Delete the name and address of the initial registered agent or 
registered office, if a statement of change is on file with the secretary of state; 
(2) Designate or change the address of the principal office of the LLC; 

(3) Change the LLC’s name by substituting the words “limited liability 
company” or the abbreviation “LLC,” for a similar word or abbreviation in 
the name, or by adding, deleting or changing a geographical attribution for 
the name; 
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(4) Designate the street address and zip code of the LLC’s current 
registered office, the county in which the office is located, and the name of its 
current registered agent at the office; 

(5) Delete the initial principal office, if an annual report is on file with the 
secretary of state; or 

(6) Make any other change expressly permitted by chapters 201-248 of 
this title to be made without member action. 


History. 
Acts 1994, ch. 868, § 1. 


48-209-103. Amendment by board of governors and members. 


(a) The board of governors of a board-managed LLC may propose one (1) or 
more amendments to the articles for submission to the members. 

(b) For the amendment to be adopted: 

(1) The board of governors shall recommend the amendment to the 
members, unless the board of governors determines that because of conflict 
of interest or other special circumstances, it should make no recommenda- 
tion and communicate the basis for its determination to the members with 
the amendment; and 

(2) The members entitled to vote on the amendment shall approve the 
amendment as provided in subsection (f). 

(c) The board of governors may condition its submission of the proposed 
amendment on any basis. 

(d) Notwithstanding the above, unless the articles or operating agreement 
provide otherwise, any member or group of members of either a _ board- 
managed or member- managed LLC entitled to call a meeting may propose an 
amendment to the articles and call a meeting of the members to consider such 
amendment. 

(e) The LLC shall notify each member, whether or not entitled to vote, of the 
proposed members’ meeting in accordance with § 48-222-102. The notice of 
meeting must also state that the purpose, or one (1) of the purposes, of the 
meeting is to consider the proposed amendment and contain or be accompanied 
by a copy or summary of the amendment. 

(f) Unless chapters 201-248 of this title, the articles, or the board of 
governors (acting pursuant to subsection (c)) requires a greater vote, the 
amendment to be adopted must be approved by a majority vote of the members 
entitled to vote thereon. 


History. 
Acts 1994, ch. 868, § 1; 1995, ch. 403, § 15. 


48-209-104. Articles of amendment. 


An LLC amending its articles shall deliver to the secretary of state for filing 
articles of amendment setting forth: 
(1) The name of the LLC; 
(2) The text of each amendment adopted; 
(3) The date of each amendment’s adoption; 
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(4) If an amendment was duly adopted by the board of governors without 
member action, a statement to that effect and that member action was not 
required; and 

(5) If an amendment was duly adopted by the members, a statement to 
that effect. 


History. 
Acts 1994, ch. 868, § 1. 


48-209-105. Restated articles. 


(a) An LLC’s board of governors may restate its articles at any time with or 
without member action. 

(b) The restatement may include one (1) or more amendments to the 
articles. If the restatement includes an amendment requiring member ap- 
proval, it shall be adopted as provided in § 48-209-103. 

(c) If the board of governors submits a restatement for member action, the 
LLC shall notify each member, whether or not entitled to vote, of the proposed 
members’ meeting in accordance with § 48-222-102. The notice shall also state 
that the purpose, or one (1) of the purposes, of the meeting is to consider the 
proposed restatement and contain or be accompanied by a copy of the 
restatement that identifies any amendment or other change it would make in 
the articles. 

(d) An LLC restating its articles shall deliver to the secretary of state the 
restated articles, setting forth the name of the LLC and the text of the restated 
articles, together with a certificate setting forth: 

(1) Whether the restatement contains an amendment to the articles 
requiring member approval and, if it does not, that the board of governors 
adopted the restatement; or 

(2) If the restatement contains an amendment to the articles requiring 
member approval, the information required by § 48-209-104. 

(e) If the restatement contains an amendment to the articles, it shall be 
designated in the heading as “Amended and Restated Articles.” 

(f) The restated articles must contain all the requirements of articles as set 
out in § 48-205-101. 

(g) Duly adopted and restated articles supersede the original articles and all 
prior amendments thereto. 

(h) The secretary of state may certify restated articles as the articles 
currently in effect, without including the certificate information required by 
subsection (d). 


History. 
Acts 1994, ch. 868, § 1. 


48-209-106. Amendment to articles pursuant to reorganization. 


(a) An LLC’s articles may be amended without action by the board of 
governors or members to carry out a plan of reorganization ordered or decreed 
by a court of competent jurisdiction under federal statute, if the articles after 
amendment contain only provisions required or permitted by § 48-205-101. 
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(b) The individual or individuals designated by the court shall deliver to the 
secretary of state for filing articles of amendment setting forth: 
(1) The name of the LLC; 
(2) The text of each amendment approved by the court; 
(3) The date of the court’s order or decree approving the articles of 
amendment; 
(4) The title of the reorganization proceeding in which the order or decree 
was entered; and 
(5) A statement that the court had jurisdiction of the proceeding under 
federal statute. 
(c) Members of an LLC undergoing reorganization do not have dissenters’ 
rights except as and to the extent provided in the reorganization plan. 
(d) This section does not apply after entry of a final decree in the reorgani- 
zation proceedings, even though the court retains jurisdiction of the proceeding 
for limited purposes unrelated to consummation of the reorganization plan. 


History. 
Acts 1994, ch. 868, § 1. 


48-209-107. Effect of amendment. 


An amendment to the articles does not affect a cause of action existing 
against or in favor of the LLC, a proceeding to which the LLC is a party or the 
existing rights of persons other than members of the LLC. An amendment 
changing an LLC’s name does not abate a proceeding brought by or against the 
LLC in its former name. 


History. 
Acts 1994, ch. 868, § 1. 
CHAPTER 210 
[RESERVED] 
CHAPTER 211 


CLASSIFICATION FOR TAX PURPOSES 


Section 
48-211-101. LLC classification. 


48-211-101. LLC classification. 


For purposes of all state and local Tennessee taxes, a foreign or domestic 
LLC shall be treated as a partnership or an association taxable as a corpora- 
tion as such classification is determined for federal income tax purposes. The 
members of a foreign LLC treated as a partnership are subject to all state and 
local Tennessee taxes in the same manner and extent as partners in a foreign 
partnership. The members of a domestic LLC are subject to all state and local 
Tennessee taxes in the same manner and extent as partners in a domestic 
partnership. 
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History. test for family limited partnerships (Dan Hol- 
Acts 1994, ch. 868, § 1. brook), 37 Tenn. B.J. 31 (2001). 
Law Reviews. Attorney General Opinions. 


Key Tax Aspects of the Tennessee Limited Applicability of corporate campaign contribu- 
Liability Company Act (Andrée Sophia Blum- _ tion prohibitions to limited liability companies, 


stein), 30 Tenn. B.J. 14 (1994). OAG 98-053, 1998 Tenn. AG LEXIS 53 (3/2/98). 
Where There’s a Will: The 95% family-owned 


CHAPTER 212 
GENERAL POWERS OF LLC 


Section 
48-212-101. General powers. 


48-212-101. General powers. 


The LLC has the same powers as an individual to do all things necessary or 
convenient to carry out its business and affairs, including without limitation, 
power to: 

(1) Sue and be sued, complain and defend in its LLC name; 

(2) Make and amend an operating agreement not inconsistent with its 
articles or with the laws of this state, for managing the business and 
regulating the affairs of the LLC; 

(3) Purchase, receive, lease, or otherwise acquire, and own, hold, improve, 
use, and otherwise deal with, real or personal property, or any legal or 
equitable interest in property, wherever located; 

(4) Sell, convey, mortgage, pledge, lease, exchange, and otherwise dispose 
of, or grant a security interest in, all or any part of its property; 

(5) Purchase, receive, subscribe for, or otherwise acquire; own, hold, vote, 
use, sell, mortgage, lend, pledge, or otherwise dispose of, or grant a security 
interest in; and deal in and with shares or other interests in, or obligations 
of, any other entity; 

(6) Make contracts and guarantees, incur liabilities, borrow money, issue 
its notes, bonds, and other obligations (which may be convertible into or 
include the option to purchase other securities of the LLC), and secure any 
of its obligations or those of any other person by mortgage, pledge of, or 
security interest in, any of its property, franchises, or income; 

(7) Lend money, invest and reinvest its funds, and receive and hold real 
and personal property as security for repayment; 

(8) Be a promoter, partner, member, associate, or manager of any part- 
nership, joint venture, trust, or other entity; 

(9) Conduct its business, locate offices, and exercise the powers granted by 
chapters 201-248 of this title within or without this state; 

(10) Elect governors, if board-managed, and appoint managers, employ- 
ees, and agents of the LLC, define their duties, fix their compensation, lend 
them money and credit, and guarantee debt on their behalf; 

(11) Pay pensions and establish pension plans, pension trusts, profit- 
sharing plans, and benefit or incentive plans for any or all of the current or 
former governors, managers, employees, and agents of the LLC or any of its 
subsidiaries; 
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(12) Make donations for the public welfare or for charitable, scientific or 
educational purposes; 

(13) Make payments or donations, or do any other act, not inconsistent 
with law, that furthers the business and affairs of the LLC; 

(14) Procure for its benefit insurance on the life of any of its governors, 
managers or employees, to insure the life of any member for the purpose of 
acquiring at the member’s deatn the membership interest owned by such 
member and to continue such insurance after the relationship terminates; 

(15) Accept gifts, devises, and bequests subject to any conditions or 
limitations contained in such gift, devise, or bequest so long as such 
conditions or limitations are not contrary to any provisions of chapters 
201-248 of this title or the purposes for which the LLC is organized; — 

(16) Accept contributions under § 48-232-101 and enter into contribution 
agreements under § 48-233-101 and contribution allowance agreements 
under § 48-234-101; and 

(17) Have and exercise all other powers necessary or convenient to effect 
any or all of the business purposes for which the LLC is organized. 


to limited liability companies, OAG 99-086, 
1999 Tenn. AG LEXIS 86 (4/8/99). 


History. 
Acts 1994, ch. 868, § 1. 


Attorney General Opinions. 
Application of campaign finance legislation 


NOTES TO DECISIONS 


1. Power to Sue. agreement under T.C.A. § 48-206-101(c), any 


Under T.C.A. § 48-212-101, the limited li- 
ability company (LLC) itself was granted cer- 
tain general powers to do all things necessary 
or convenient to carry out its business and 
affairs, and the first power granted to the LLC 
was the power to sue and be sued, complain and 
defend its LLC name; as the LLC and its 
member were bound by the LLC operating 


breach of the operating agreement would con- 
stitute the LLC’s business and affairs; thus, the 
LLC had the authority to sue in its name to 
enforce its operating agreement. Riverside Sur- 
gery Ctr., LLC v. Methodist Health Sys., 182 
S.W.3d 805, 2005 Tenn. App. LEXIS 147 (Tenn. 
Ct. App. 2005), appeal denied, — S.W.3d — 
2005 Tenn. LEXIS 914 (Tenn. Oct. 24, 2005). 


CHAPTER 213 
ULTRA VIRES ACTIONS 


Section 
48-213-101. Ultra vires actions. 


48-213-101. Ultra vires actions. 


(a) Limit on Power to Challenge. Except as provided in subsection (b), 
the validity of an LLC’s action may not be challenged on the ground that the 


LLC lacks or lacked the power to act. 


(b) Challenge of Power. An LLC’s power to act may be challenged in a 


proceeding by: 


(1) A member against the LLC to enjoin the act; 

(2) The LLC, directly, derivatively, or through a receiver, trustee, or other 
legal representative, against an incumbent or former governor (if board- 
managed), manager, employee, or agent of the LLC; or 
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(3) The attorney general and reporter under § 48-245-902. 

(c) Derivative Action. In a member’s proceeding under subdivision (b)(1) 
to enjoin an unauthorized LLC act, the court may enjoin or set aside the act, 
if equitable and if all affected persons are parties to the proceeding, and may 
award damages for loss (other than anticipated profits) suffered by the LLC or 
another party because of enjoining the unauthorized act. 


History. Nonprofit corporations, Ultra vires actions, 
Acts 1994, ch. 868, § 1. § 48-53-104. 


Cross-References. 
For profit business corporations, Ultra vires 
actions, § 48-13-104. 


NOTES TO DECISIONS 


1. Constructive Trust. violation of his fiduciary duty to the LLC, and 

Member’s actions were sufficiently wrongful through inequitable means, paying no compen- 
to support the imposition of a constructive trust sation to the LLC for the lots; the grantee could 
over the proceeds from the sale of the limited not, in equity and good conscience retain the 
liability company’s (LLC) lots because the beneficial interest. Lascassas Land Co., LLC v. 
grantee, of which the member owned one-half, Allen, —S.W.3d —, 2018 Tenn. App. LEXIS 189 
obtained title to the lots due to the member’s (Tenn. Ct. App. Apr. 10, 2018). 


CHAPTER 214 
TRANSACTION OF BUSINESS OUTSIDE TENNESSEE 


Section 
48-214-101. Transaction of business outside Tennessee. 
48-214-102. Governing law. 


48-214-101. Transaction of business outside Tennessee. 


(a) Transaction of Business Outside Tennessee. By enacting chapters 
201-248 of this title the general assembly recognizes the LLC as an important 
and constructive form of business organization. The general assembly under- 
stands that: 

(1) Businesses organized under chapters 201-248 of this title will often 
transact business in other states; 

(2) For businesses organized under chapters 201-248 of this title to 
function effectively and for such chapters to be a useful enactment, such 
chapters must be accorded the same comity and full faith and credit that 
states typically accord to each other’s corporate laws; and 

(3) Specifically, it is essential that other states recognize both the legal 
existence of limited liability companies formed under chapters 201-248 of 
this title and the legal status of all members of these limited liability 
companies. 

(b) The general assembly, therefore, specifically seeks that, subject to any 
reasonable registration requirements, other states extend to chapters 201-248 
of this title the same full faith and credit under article IV, section 1 of the 
United States Constitution, and the same comity, that Tennessee extends to 
statutes that other states enact to provide for the establishment and operation 
of business organizations. 
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History. Liability Company Act (Andrée Sophia Blum- 
Acts 1994, ch. 868, § 1. stein), 30 Tenn. B.J. 14 (1994). 


Law Reviews. 
Key Tax Aspects of the Tennessee Limited 


48-214-102. Governing law. 


(a) The liability of a member, holders of financial interest, governor, em- 
ployee, or agent of a limited lability company formed and existing under 
chapters 201-248 of this title shall at all times be governed by chapters 201-248 
of this title and the laws of this state. 

(b) If a conflict arises between the laws of this state and the laws of any 
other jurisdiction with regard to the liability of a member, holder of financial 
interest, governor, employee, or agent of a limited liability company formed 
and existing under chapters 201-248 of this title for the debts, obligations and 
liabilities of the limited liability company, or for the acts or omissions of 
another member, holder of financial interest, governor, employee or agent of 
the limited liability company, chapters 201-248 of this title and the laws of this 
state shall govern in determining such liability. 


History. 
Acts 1994, ch. 868, § 1. 


CHAPTER 215 
MEMBERS AND MEMBERSHIP INTERESTS 


Section 
48-215-101. Nature of a membership interest and statement of interest owned. 


48-215-101. Nature of a membership interest and statement of interest 
owned. 


(a) Generally. A membership interest in an LLC is personal property. A 
member has no interest in specific LLC property. All property transferred to or 
acquired by an LLC is property of the LLC itself. 

(b) Statement of Membership Interest. At the request of any member, 
the LLC shall state in writing the particular membership interest owned by 
that member as of the time the LLC makes the statement. The statement must 
describe the member’s rights to vote, to share in profits and losses, and to share 
in distributions, as well as any assignment of the member’s rights then in 
effect. The statement shall not be deemed to be a “security,” as defined in 
§ 47-8-102, except as provided in § 47-8-103(c), shall not be a “negotiable 
instrument,” shall not be deemed to be a “bond” or “stocks,” as those terms are 
used in § 67-2-101, and shall not be a vehicle by which a transfer of any 
membership interest may be effected. 


History. to limited liability companies, OAG 99-086, 
Acts 1994, ch. 868, § 1; 1997, ch. 79, 8§ 21, 1999 Tenn. AG LEXIS 86 (4/8/99). 
22. 


Attorney General Opinions. 
Application of campaign finance legislation 
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NOTES TO DECISIONS 


Analysis 


1. Interest in Specific Property. 
2. Unauthorized Actions of Member. 


1. Interest in Specific Property. 

Pursuant to T.C.A. § 48-215-101(a), a debt- 
or’s 100 percent membership interest in a lim- 
ited liability company (LLC) was an intangible 
right of ownership and did not provide the 
debtor with an interest in the LLC’s specific 
property; in exchange, the debtor was not oth- 
erwise personally liable for the LLC’s debts and 
obligations pursuant to T.C.A. § 48-217- 
101(a)(1). Thus, a bankruptcy court declined to 
use its power under 11 U.S.C. § 105(a) to 
extend the automatic stay to the LLC, as this 
would not only deprive the creditor of the 
benefit of its bargain, but also would permit the 


LLC to receive a major benefit of the bank- 
ruptcy process without having to be subject to 
its burdens and safeguards. In re Burgess, — 
B.R. —, 2010 Bankr. LEXIS 1352 (Bankr. M.D. 
Tenn. Apr. 26, 2010). 


2. Unauthorized Actions of Member. 

Member’s unauthorized actions did not bind 
the limited liability company (LLC) because the 
member did not have authority to act for the 
LLC in the particular matter at issue; because 
the member was simultaneously acting as the 
agent for a grantee in the transaction, the 
grantee necessarily had knowledge of the fact 
that the transacting member of the LLC had no 
authority. Lascassas Land Co., LLC v. Allen, — 
S.W.3d —, 2018 Tenn. App. LEXIS 189 (Tenn. 
Ct. App. Apr. 10, 2018). 


CHAPTER 216 
TERMINATION OF MEMBERSHIP INTEREST 


Section 
48-216-101. Termination of membership interest. 


48-216-101. Termination of membership interest. 


(a) Member’s Power to Terminate Membership. If an LLC formed 
prior to July 1, 1999, has, pursuant to § 48-245-101(c)(1), eliminated as events 
of dissolution all of the events enumerated in § 48-245-101(a)(5)(A)-(J), unless 
otherwise provided by the articles or operating agreement, no member shall 
have the power or right to perform an event enumerated in § 48-245- 
101(a)(5)(B), (a)(5)(C), or (a)(5)(J) or the right to perform an event enumerated 
in § 48-245-101(a)(5)(G) or (a)(5)(H). Except as provided above, a member 
always has the power, though not necessarily the right, to terminate member- 
ship by withdrawing at any time. Unless otherwise provided in chapters 
201-248 of this title, the articles, operating agreement, or the events enumer- 
ated in § 48-245-101(a)(5)(A), (D), (E) and (I), any other withdrawal or 
termination shall be deemed wrongful. 

(b) When Expulsion Permitted. Unless otherwise provided in the ar- 
ticles, a member may not be expelled. 

(c) Effect of Termination of Membership on the Governance Rights 
of the Terminated Member. If, for any reason, the continued membership of 
a member is terminated: 

(1) If the existence and business of the LLC is continued, then the 
member whose membership has terminated loses all governance rights and 
will be considered merely an assignee of the financial rights owned before 
the termination of membership; and 

(2) Unless the articles or operating agreement provide otherwise, if the 
existence and business of the LLC is not continued, the member whose 
continued membership has terminated, except through wrongful withdrawal 
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or wrongful termination, retains all governance rights owned before the 

termination of the membership and may exercise those rights through the 

winding up and termination of the LLC. 

(d) Additional Effects If Termination of Membership Is Wrongful. If a 
member withdraws in contravention of the articles or an operating agreement 
then: 

(1) The member who has wrongfully withdrawn forfeits governance rights 
in the winding up and termination process or in the continued business; and 

(2) The member who has wrongfully withdrawn is liable to all the other 
members and to the LLC to the extent damaged, including the loss of 
foregone profits, by the wrongful withdrawal. Such damages may be offset 
against any amount to be paid to the wrongfully withdrawing or terminating 
member by the LLC. 

(e) Value If LLC Is Continued. If the business and existence of the LLC 
are continued, any withdrawing or terminating member, whether such with- 
drawal or termination was wrongful or otherwise, is entitled to receive, subject 
to subsection (d), the lesser of the fair market value of the withdrawing or 
terminating member’s interest determined on a going concern basis or the fair 
market value of the withdrawing member’s interest determined on a liquida- 
tion basis. 

(f) Value If LLC Terminates. Except as provided in subsection (d), if the 
business and existence of the LLC are not continued, then any withdrawing or 
terminating member, whether such withdrawal or termination was wrongful 
or otherwise, is entitled to receive that member’s distribution under § 48-245- 
1101. | 

(g) Terms of Payment. Except as provided in the articles or operating 
agreement, any amount to which a withdrawing or terminating member is 
entitled under subsection (e) or (f) shall be paid to such withdrawing or 
terminating member within six (6) months of the determination of such 
amount. 

(h) Modification by Articles or Operating Agreement. Notwithstand- 
ing other provisions in this section, the articles or operating agreement may 
establish the amount to be paid a withdrawing or terminating member or a 
method for establishing such amount and may also establish the terms of 
payment of such amount. Such established amount, or the method of deter- 
mining such amount, and such established terms of payment shall control. 


History. 
Acts 1994, ch. 868, § 1; 1995, ch. 403, §§ 16- 
21; 1999, ch. 455, §§ 8-12. 


CHAPTER 217 
ABSENCE OF PERSONAL LIABILITY 


Section 
48-217-101. Personal liability. 
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48-217-101. Personal liability. é 


(a) Limited Liability Rule. 

(1) Except as provided in subsections (e) and (f), a member, holder of 
financial interest, governor, manager, employee or other agent of an LLC 
does not have any personal obligation and is not otherwise personally liable 
for the acts, debts, liabilities, or obligations of the LLC whether such arise in 
contract, tort or otherwise. 

(2) Amember, holder of financial interest, governor, manager, employee or 
other agent of an LLC does not have any personal obligation and is not 
otherwise personally liable for the acts or omissions of any other member, 
manager, governor, employee or other agent of the LLC. 

(3) Notwithstanding subdivisions (a)(1) and (2), a member, holder of 
financial interest, governor, manager, employee or other agent may become 
personally liable in contract, tort or otherwise by reason of such person’s own 
acts or conduct. 

(b) Limited Liability after Dissolution. The limited liability described in 
subsection (a) continues in full force regardless of any dissolution, winding up, 
and termination of an LLC. 

(c) Member Not a Proper Party to Proceeding. A member, holder of 
financial interest, governor, or manager of an LLC is not a proper party to a 
proceeding by or against an LLC except: 

(1) Where the object of the proceeding is to enforce such person’s right 
against or liability to the LLC; 

(2) In a derivative action brought pursuant to chapters 201-248 of this 
title, the articles or the operating agreement; or 

(3) Where the proceeding asserts personal liability of such member, 
holder of financial interest, governor, or manager as described in subdivision 
(a)(3). 

(d) Sales Tax Liability. Notwithstanding any other provision of chapters 
201-248 of this title to the contrary, each person, member, or employee required 
to collect, truthfully account for, and pay over to the department of revenue any 
tax collected from the customers of an LLC shall be personally liable for such 
taxes in the same manner as responsible persons of a corporation under 
§ 67-1-1443. 

(e) Failure to Follow Formalities Not to Generate Personal Liability. 
The failure of an LLC to observe the usual company formalities or require- 
ments relating to the exercise of its LLC powers or management of its business 
is not a ground for imposing personal liability on the members, governors, 
managers, employees or other agents of the LLC. 

(f) Voluntary Unlimited Liability. 

(1) Notwithstanding anything to the contrary in this section, the articles 
may provide that one (1) or more specifically identified members, as named 
in the articles, will be personally liable for all of the debts, obligations and 
liabilities of the LLC and, if so, each such specifically identified member 
shall be liable to the same extent as a general partner in a general 
partnership; provided, that: 

(A) In order to be effective, each member so identified must sign the 
articles, or an amendment to the articles containing this provision; and 
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(B) Each such member shall continue to be personally liable for debts, 
obligations and liabilities of the LLC until the articles are amended to 
strike such member’s name, but the amendment must be signed by the 
chief manager or secretary and any remaining members who continue to 
be identified in the articles as being personally liable for the debts, 
obligations and liabilities of the LLC. 

(2) A member who is identified in the articles as being personally liable 
has the power, but not necessarily the right, to withdraw from the LLC by 
filing an amendment to the articles stating that such member has with- 
drawn from the LLC and will not be liable for any future debts, obligations 
and liabilities of the LLC; provided, that such an amendment to the articles 
shall be effective immediately except with respect to parties that have 
reasonably relied upon the articles naming such person as individually liable 
for the debts, obligations and liabilities of the LLC. 

(3) An amendment to the articles filed pursuant to subdivisions (f)(1) and 
(2) is not effective against such parties reasonably relying upon such articles 
until the passage of ninety (90) days from the filing of the amendment to the 
articles. Notwithstanding the preceding, such member or former member 
will continue to be liable for all debts and obligations of the LLC incurred by 


the LLC while such member assumed liability. 


History. 
Acts 1994, ch. 868, § 1; 1995, ch. 403, §§ 22- 
24. 


NOTES TO DECISIONS 


Analysis 


1. Applicability. 
2. Fraud. 


1. Applicability. 

Because a limited liability company formed 
by a debtor was an entity that was separate 
from the debtor under T.C.A. § 48-217- 
101(a)(1) and T.C.A. § 48-249-114(a)(1)(B), a 
creditor’s failure to establish that the LLC’s 
“corporate veil” was properly pierced resulted 
in a finding that the creditor, the owner of a 
state court judgment against the LLC, was not 
a “creditor” of debtors and thus lacked standing 
to assert nondischargeability claims against 
them under either 11 U.S.C. § 727 or 11 U.S.C. 
§ 523. Hulsing Hotels Tenn., Inc. v. Steffner (In 
re Steffner), 479 B.R. 746, 2012 Bankr. LEXIS 
3805 (Bankr. E.D. Tenn. Aug. 17, 2012). 

Pursuant to T.R.A.P. 13(d), in parties’ em- 
ployment dispute, the evidence did not support 
the trial court’s piercing of the veil of the 
employer in order to hold the president person- 
ally liable for an employee’s unpaid compensa- 
tion under T.C.A. §§ 48-217-101(a)(1) and 48- 
249-114(a)(1)(B), as the Allen factors did not 
weigh in favor of such piercing; there was no 
evidence to show that the president’s control of 
the employer-limited liability company was 


used to commit fraud or wrong, to perpetuate 
the violation of a statutory or other positive 
legal duty, or a dishonest or unjust act in 
contravention of third parties’ rights. Edmunds 
v. Delta Partners, L.L.C., 403 S.W.3d 812, 2012 
Tenn. App. LEXIS 884 (Tenn. Ct. App. Dec. 18, 
2012), rehearing denied, — S.W.3d —, 2013 
Tenn. App. LEXIS 28 (Tenn. Ct. App. Jan. 9, 
2013), appeal denied, Edmunds v. Delta Part- 
ners, LLC, — $.W.3d —, 2013 Tenn. LEXIS 457 
(Tenn. May 9, 2013). 

Pursuant to T.R.A.P. 13(d), in parties’ em- 
ployment dispute, the evidence did not support 
the trial court’s piercing of the veil of the 
employer in order to hold the president person- 
ally liable for an employee’s unpaid compensa- 
tion under T.C.A. §§ 48-217-101(a)(1) and 48- 
249-114(a)(1)(B), as the assurances of payment 
by the president were made on behalf of the 
employer-limited liability company rather than 
by him personally; his assurances were quali- 
fied that the employee would receive compen- 
sation when the employer had the money to pay 
it. Edmunds v. Delta Partners, L.L.C., 403 
S.W.3d 812, 2012 Tenn. App. LEXIS 884 (Tenn. 
Ct. App. Dec. 18, 2012), rehearing denied, — 
S.W.3d —, 2013 Tenn. App. LEXIS 28 (Tenn. Ct. 
App. Jan. 9, 2013), appeal denied, Edmunds v. 
Delta Partners, LLC, — S.W.3d —, 2013 Tenn. 
LEXIS 457 (Tenn. May 9, 2013). 
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2. Fraud. the LLC, and was liable to the plaintiff for any 

Defendant, by holding herself out as an offi- tortuous or fraudulent conduct against it while 
cer of a limited liability company (LLC), with — in that role. Prime Fin. Servs. v. Brandenburg 
the express authorization of her husband, the (In re Brandenburg), 2011 Bankr. LEXIS 816 
sole member of the LLC, acted as an agent of (Bankr. E.D. Tenn. Mar. 3, 2011). 


CHAPTER 218 
ASSIGNMENT 


Section 

48-218-101. Assignment of financial rights. 

48-218-102. Assignment of a membership interest or governance rights. 
48-218-103. Consensual restrictions on assignment of governance rights. 
48-218-104. Effective date of assignments. 

48-218-105. Rights of judgment creditor. 


48-218-101. Assignment of financial rights. 


(a) Assignment of Financial Rights Permitted. Except as provided in 
subsection (c), a member’s financial rights are transferable in whole or in part. 

(b) Effect of Assignment of Financial Rights. An assignment of a 
member’s financial rights entitles the assignee to receive, to the extent 
assigned, only the share of profits and losses and the distributions to which the 
assignor would otherwise be entitled. An assignment of a member’s financial 
rights does not dissolve the LLC and does not entitle or empower the assignee 
to become a member, to cause a dissolution, to exercise any governance rights, 
or, except as specifically provided by chapters 201-248 of this title, to receive 
any notices from the LLC, or to cause dissolution. The assignment may not 
allow the assignee to control the member’s exercise of governance rights, and 
any attempt to do so shall be null and void. 

(c) Restrictions on Assignment of Financial Rights. 

(1) A restriction on the assignment of financial rights may be imposed in 
the articles, in the operating agreement, by a written resolution adopted by 
the members, or by a written agreement among, or other written action by, 
members, or among them and the LLC. 

(2) A restriction on the assignment of financial rights referenced in 
subdivision (c)(1) that is not manifestly unreasonable under the circum- 
stances is enforceable against the owner of the restricted financial rights. A 
written restriction on the assignment of financial rights that is not mani- 
festly unreasonable under the circumstances and is noted in the articles or 
operating agreement may be enforced against a successor or transferee of 
the owner of the restricted financial rights, including a pledgee or a legal 
representative, whether or not such successor or transferee of the owner had 
actual notice thereof. Unless noted in the articles or operating agreement, a 
restriction, even though permitted by this section, is ineffective against a 
person without knowledge of the restriction. 


History. 
Acts 1994, ch. 868, § 1. 


593 


ASSIGNMENT 
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NOTES TO DECISIONS 


1. Consent for Transfer of Security Inter- 
est. 

Where debtor pledged his interests in various 
entities to a law firm to secure existing legal 
fees incurred by debtor and his companies, the 
firm did not have a security interest in the 
debtor’s membership interest in one limited 
liability company (LLC) because the firm had 


not met its burden with respect to receipt of the 
consent of the LLC’s Board prior to transfer of 
the security interest in that entity or even prior 
to the filing of the voluntary petition. In re 
McKenzie, — B.R. —, 2011 Bankr. LEXIS 2088 
(Bankr. E.D. Tenn. May 27, 2011), aff'd, — F. 
Supp. 2d —, 2012 U.S. Dist. LEXIS 143160 
(E.D. Tenn. Oct. 2, 2012). 


48-218-102. Assignment of a membership interest or governance 
rights. 


(a) Transfer of Membership Interests Restricted. A member may as- 
sign the member’s full membership interest only by assigning all of the 
member’s governance rights coupled with an assignment to the same assignee 
of all the member’s financial rights. A member’s governance rights are 
assignable only as provided in this section. A member or holder of a financial 
right has no power to assign all or any part of the member’s membership 
interest or financial rights, except as provided in § 48-218-101 and this 
section. 

(b) Consents Required. 

(1) Except as otherwise provided in the articles or the operating agree- 
ment, a member may, without the consent of any other member, assign 
governance rights to another member. 

(2)(A) Except as provided in subdivisions (b)(2)(B) and (C), any other 

assignment of any governance rights is effective only if all the members, 

other than the member seeking to make the assignment, approve the 
assignment by unanimous consent or if the articles or operating agree- 
ment so permit, if the assignment is approved in accordance with 

§ 48-232-102. The consent of a member may be evidenced in any manner 

specified in the articles or operating agreement, but in the absence of such 

specification, consent shall be evidenced by a written instrument, dated 
and signed by such person. The giving of consent is at the discretion of the 
consenting party and may be unreasonably withheld. 

(B) If the articles or operating agreement so provide, the governors who 
are members may approve, by a majority or greater in number of the 
nonassigning governors who are members, the assignment of governance 
rights to a nonmember. In the event there are no nonassigning governors 
who are members, the assignment must be approved by unanimous 
consent of the governors or, if the articles or operating agreement so 
permit, the assignment shall be approved by at least a majority vote of the 
members exclusive of the member seeking to make the assignment. 

(C) Pursuant to § 48-232-102(a), if permitted in the articles or operat- 
ing agreement, the governance rights associated with membership inter- 
ests or classes of membership interests may be assigned without the 
consent of the members or the governors who are members. 

(c) Effect on Membership. When an assignment of governance rights is 
effective under subsection (b): 

(1) The assignee becomes a member, if not already a member; 
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(2) If the assignor does not retain any governance rights, the assignor 
ceases to be a member, and the consent required under subsection (b), shall, 
if applicable, also constitute the consent to avoid dissolution that would 
otherwise result under § 48-245-101(a)(5); and 

(3) An assignee who has become a member has, to the extent assigned, the 
rights and powers and is subject to the restrictions and liabilities, of a 
member under the articles, any operating agreement and chapters 201-248 
of this title. 

(d) Effect on Liability for Contributions and Illegal Distributions. 
When an assignment is effective under subsection (a): 

(1) The assignee is liable for any obligations of the assignor under 
§ 48-232-101 existing at the time of transfer, except to the extent that, at the 
time the assignee became a member, the liability was unknown to the 
assignee, and could not be ascertained from the required records of the LLC; 

(2) Notwithstanding subdivision (d)(1), the assignee shall not be liable for 
the obligations of the assignor under § 48-237-101; and 

(3) The assignor is not released from liability to the LLC for obligations of 
the assignor existing at the time of transfer under §§ 48-232-101 and 
48-237-101. 

(e) Pledge of Membership Interest. Unless otherwise provided in the 
articles or an operating agreement, the pledge of, or granting of a security 
interest, lien or other encumbrance in or against, any or all of the membership 
interest of a member is not an assignment and shall not cause the member to 
cease to be a member or to cease to have the power to exercise any rights or 
powers of a member. 

(f) Consequences of Ineffective Assignment. If any purported or at- 
tempted assignment of governance rights is ineffective for failure to obtain the 
consent required in subsection (b): 

(1) The purported or attempted assignment is ineffective in its entirety; 
and 

(2) Any assignment of financial rights that accompanied the purported or 
attempted assignment of governance rights is void. 


History. Law Reviews. 
Acts 1994, ch. 868, § 1; 1995, ch. 403, §§ 25- Delaware LLCs for Tennessee Lawyers? 
27; 1999, ch. 455, §§ 13-15. (Richard Spore), 35 Tenn. B.J. 27 (1999). 


48-218-103. Consensual restrictions on assignment of governance 
rights. ; 


In addition to restrictions set forth in this chapter, restrictions on the 
assignment of governance rights may be imposed in accordance with the 
procedures and under the same conditions as stated in § 48-218-101(c), for 
restricting the assignment of financial rights. 


History. 
Acts 1994, ch. 868, § 1; 1995, ch. 403, § 28. 


48-218-104. Effective date of assignments. 
Any permissible assignment of financial rights under § 48-218-101 and of 
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governance rights under § 48-218-102 will be effective as to and binding on the 
LLC only when the assignee’s name, address, social security or taxpayer 
identification number and the nature and extent of the assignment are 
reflected in the required records of the LLC. 


History. 
Acts 1994, ch. 868, § 1. 


48-218-105. Rights of judgment creditor. 


On application to a court of competent jurisdiction by any judgment creditor 
of a member, the court may charge such person’s financial rights with payment 
of the unsatisfied amount of the judgment with interest. To the extent so 
charged, the judgment creditor has only the rights of an assignee of such 
person’s financial rights under § 48-218-101. This section does not deprive any 
member or assignee of financial rights of the benefit of any exemption laws 
applicable to the membership interest. This section is the sole and exclusive 
remedy of a judgment creditor with respect to the judgment debtor’s member- 
ship interest. 


History. 
Acts 1994, ch. 868, § 1. 
CHAPTER 219 
POWERS OF ESTATE OF DECEASED OR 
INCOMPETENT MEMBER 


Section 
48-219-101. Powers of estate of a deceased or incompetent member. 


48-219-101. Powers of estate of a deceased or incompetent member. 


(a) General Rule. If a member who is an individual dies or a court of 
competent jurisdiction adjudges the member to be incompetent to manage the 
member’s person or property, or the court places the individual in bankruptcy, 
the member’s executor, administrator, guardian, conservator, trustee, or other 
legal representative, except as otherwise provided in the articles or operating 
agreement, may exercise all of the member’s rights, except voting rights, for 
the purpose of settling the estate or administering the member’s property. If a 
member is a corporation, trust, or other entity and is dissolved, terminated, or 
placed by a court in receivership or bankruptcy, the powers of that member, 
except as otherwise provided in the articles or operating agreement, may be 
exercised by its legal representative or successor, except the interest shall be a 
nonvoting interest. 

(b) When Membership Is Terminated. If an event referred to in subsec- 
tion (a) causes the termination of a member’s membership interest and the 
business of the LLC is continued, then: 

(1) As provided in § 48-216-101(c), the terminated member’s interest will 
be considered to be merely that of an assignee of the financial rights owned 
before the termination of membership; and 
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(2) The rights to be exercised by the legal representative of the successor 
will be limited accordingly. 


History. 
Acts 1994, ch. 868, § 1; 1995, ch. 403, § 29. 
CHAPTER 220 
SHARING OF PROFITS AND LOSSES 
Section 


48-220-101. Sharing of profits and losses. 


48-220-101. Sharing of profits and losses. 


Unless otherwise provided in the articles or operating agreement, the profits 
and losses of an LLC must be allocated equally among the members. 


History. 
Acts 1994, ch. 868, § 1. 


CHAPTER 221 
PREEMPTIVE RIGHTS 


Section 
48-221-101. Preemptive rights. 


48-221-101. Preemptive rights. 


(a) Presumption and Modification. Unless otherwise provided in the 
articles, members and parties, other than the LLC, to a contribution agree- 
ment or a contribution allowance agreement shall not have preemptive rights. 
If the articles provide for the possibility of preemptive rights, such rights shall 
be granted on the terms and conditions prescribed in the articles or operating 
agreement to provide a fair and reasonable opportunity to exercise the rights 
to acquire additional proportional interests. 

(b) Definition. A preemptive right is the right of a member to make 
contributions of a certain amount or to make a contribution allowance 
agreement specifying future contributions of a certain amount before the LLC 
may accept new contributions from other persons or to make contribution 
allowance agreements with other persons. 

(c) Exemptions. No preemptive rights arise as to contributions to be 
accepted from others or as to contribution allowance agreements to be made 
with others when the contribution is to be made: 

(1) In a form other than money; 

(2) Reflected pursuant to a plan of merger or exchange; 

(3) Reflected pursuant to an employee or incentive benefit plan approved 
at a meeting by the affirmative vote of the owners of a majority of the voting 
power of all membership interests entitled to vote; 

(4) Pursuant to a previously made contribution allowance agreement; or 

(5) Reflected pursuant to a plan of reorganization approved by a court of 
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competent jurisdiction pursuant to a statute of this state or of the United 
States. 


History. 
Acts 1994, ch. 868, § 1; 1995, ch. 403, § 30. 
CHAPTER 222 
MEMBERSHIP MEETINGS 
Section 


48-222-101. Meetings of members. 
48-222-102. Notice. 
48-222-103. Electronic communications. 


48-222-101. Meetings of members. 


(a) Frequency — Member-Managed. Unless the LLC has elected in its 
articles to be board-managed, meetings of members may but need not be held 
unless required by the articles or operating agreement. Unless otherwise 
provided by the articles, operating agreement or by chapters 201-248 of this 
title, no particular business is required to be transacted at a meeting, and any 
business appropriate for action by the members may be transacted at any 
meeting. 

(b) Frequency — Board-Managed. If the LLC has elected in its articles to 
be board-managed, unless the articles or operating agreement provide for more 
frequent meetings, there shall be an annual meeting of the members. At such 
annual meeting, the governors shall be elected and any other proper business 
may be conducted. 

(c) Demand for Meeting. Unless otherwise provided by the articles or 
operating agreement, a meeting of the members of an LLC may be called by 
any one (1) or more of the following persons: 

(1) The chief manager, the secretary or any member; or 

(2) If the LLC is board-managed, in addition to those persons in subdivi- 
sion (c)(1), a meeting of the members of the LLC may be called by any 
governor of the LLC. 

(d) Calling of Meeting. 

(1) The person having the authority to call a meeting under subsection (c) 
may call the meeting by: 
(A) Giving written notice of demand to the members in accordance with 
§ 48-222-102; or 
(B) Giving written notice of demand to the secretary of the LLC who 
shall give such notice to the members, in accordance with § 48-222-102, at 
the expense of the LLC, within seven (7) days after receipt of the demand. 
(2) If the secretary fails to cause a meeting to be called and held as 
required by this subsection (d), the person making that demand may call the 
meeting by giving notice as required by § 48-222-102, all at the expense of 
the LLC. In any case, the notice of a meeting of members must be given no 
fewer than ten (10) days nor more than two (2) months before the meeting 
date. 
(e) Time and Place. Meetings must be held on the date and at the time and 
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place fixed by the person authorized by chapters 201-248 of this title or by the 
articles or operating agreement to call a meeting, except that a meeting called 
by or at the demand of any member pursuant to subsection (c) must be held in 
the county in which the principal executive office is located or, if there is no 
principal executive office, in the county in which the registered office is located 
unless the articles or operating agreement provide for a specific county, in or 
out of the state, in which such meeting must be held. A meeting by electronic 
conference will be deemed to be held at the principal executive office or 
registered office, as required by chapters 201-248 of this title or at the place 
properly named in the notice calling the meeting. 

(f) Business Limited. Except for the annual meeting required in subsec- 
tion (b) for a board-managed LLC, or as otherwise provided in the articles or 
operating agreement, the business transacted at a meeting is limited to the 
purposes stated in the notice of the meeting. 

(g) Validity of Actions. The failure for any reason to hold any regularly 
scheduled meeting on the date stated in the articles or operating agreement 
does not affect the validity of any action taken by the LLC. 


History. 
Acts 1994, ch. 868, § 1; 1995, ch. 408, § 31. 


48-222-102. Notice. 


(a) To Whom Given. Except as otherwise provided in this chapter or in the 
articles, written notice of all meetings of members must be given to every 
member entitled to vote on the matters to be considered, unless: 

(1) The meeting is an adjourned meeting and the date, time, and place of 
the meeting were announced at the time of adjournment; or 

(2)(A) The following have been mailed by first class, certified or registered 

mail to a member at the address in the LLC records and returned 

undeliverable: 
(i) Two (2) consecutive meeting notices; and 
(ii) All payments of distributions for the greater of a twelve-month 
period or two (2) distributions; 

(B) An action or meeting that is taken or held without notice under this 
subdivision (a)(2) has the same force and effect as if notice was given. If the 
member delivers a written notice of the member’s current address to the 
LLC, the notice requirement is reinstated; 

(3) Unless otherwise provided in the articles or operating agreement, the 
record date for the determination of the owners of membership interests 
entitled to notice of and to vote at any meeting of members is the close of 
business on the date before the first notice is sent to the members. 

(b) Contents. The notice must contain the date, time, and place of the 
meeting, and any other information required by this chapter. In the case of a 
meeting, other than the required annual meeting of a board-managed LLC, the 
notice must contain a statement of the purposes of the meeting. The notice may 
also contain any other information required by the articles or operating 
agreement or considered necessary or desirable by the person or persons 
calling the meeting. 

(c) Prima Facie Evidence of Notice. A certificate of the secretary or other 
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person giving the notice that the notice required by this section has been given, 
in the absence of fraud, shall be prima facie evidence of the facts stated 
therein. 

(d) Waiver and Objections. A member may waive any notice required by 
this chapter. Except as otherwise provided herein, a waiver of notice by a 
member entitled to notice is effective, whether given before or after the 
meeting or other balloting, if such notice is given in writing. If a written waiver 
- is given, the secretary shall place such written waiver in the records of the 
LLC. Attendance by a member at a meeting is a waiver of notice of that 
meeting, except where the member objects at the beginning of the meeting to 
the transaction of business because the meeting is not lawfully called or 
convened, or objects before a vote on an item of business because the item may 
not lawfully be considered at that meeting and does not participate in the 
consideration of the item at that meeting. The secretary is required to note the 
objection in the minutes of the meeting. 

(e) Required Notice to Members. 

(1) Notwithstanding provisions in the articles or operating agreement to 
the contrary, all members and parties to contribution agreements and/or 
contribution allowance agreements shall be entitled to receive notices of the 
annual meetings of the members of a board-managed LLC and notices of all 

meetings of an LLC called for the purpose of considering any of the following 
actions: 
(A) Dissolution; 
(B) Liquidation; 
(C) Sale of all or substantially all of the assets of the LLC outside the 
ordinary course of business; or 
(D) Merger. 

(2) The failure of the LLC to properly notify the parties not entitled to vote 
on a matter shall not invalidate or void any action described above taken at 
such meeting. 


History. 
Acts 1994, ch. 868, § 1; 1995, ch. 403, § 32. 


Cross-References. 
Certified mail in lieu of registered mail, § 1- 
3-111. 


48-222-103. Electronic communications. 


Unless otherwise provided in the articles or operating agreement, a confer- 
ence among members (or governors, if any) by any means of communication 
through which the participants may simultaneously hear each other during 
the conference constitutes attendance at the meeting in person or by proxy if 
all the other requirements for a meeting of this chapter are met. 


History. 
Acts 1994, ch. 868, § 1; 1995, ch. 403, § 33. 
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CHAPTER 223 
MEMBER ACTIONS WITHOUT A MEETING 


Section 

48-223-101. Actions without a meeting. 

48-223-102. Action on written consent. 

48-223-103. Action on recommendation of the board of governors or chief manager. 


48-223-101. Actions without a meeting. 


(a) General. Unless the articles provide otherwise, any action required or 
permitted to be taken at a meeting of the members may be taken without a 
meeting by action on written consent as provided in § 48-223-102 or on 
recommendation of the board of governors or chief manager as provided in 
§ 48-223-103. Any action taken pursuant to § 48-223-102 or § 48-223-103 has 
the effect of a meeting and vote and may be described as such in any document. 
Any requirement in chapters 201-248 of this title for action at a meeting will 
be satisfied by an action taken in accordance with § 48-223-102 or § 48-223- 
103. 

(b) Notice to Members. If chapters 201-248 of this title, the articles or 
operating agreement require that notice of proposed action be given to 
members and the action is to be taken by members pursuant to § 48-223-102 
or § 48-223-103, then the LLC must give its members who would not be 
entitled to vote on such matter a written notice of the proposed action at least 
ten (10) days before action is taken on written consent or at the same time 
notice is given to the members entitled to vote under § 48-223-103. The notice 
must contain or be accompanied by the same material that would have been 
required to be sent to members in a notice of meeting at which the proposed 
action would have been submitted to the members for action. 


History. 
Acts 1994, ch. 868, § 1; 1995, ch. 4038, § 34. 


48-223-102. Action on written consent. 


(a) Procedure. To take action on written consent: 

(1) Awritten waiver of acting at a meeting must be signed by all members, 
or such smaller number or percentage interest as provided for in the articles 
or operating agreement (but not less than a majority in voting power); and 

(2) Awritten consent must be signed by members who own membership 
interests with voting power equal to the voting power that would be required 
to take the same action at a meeting of the members at which all members 
are present. 

(b) Execution. The action must be evidenced by one (1) or more instru- 
ments evidencing the waiver and consent, which shall be delivered to the 
secretary for inclusion in the records of the LLC. All such instruments may be 
signed in counterparts. 

(c) Record Date. If not otherwise determined under § 48-224-104, the 
record date for determining members entitled to take action without a meeting 
is the date the first member signs the consent under subsection (a). 
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(d) Effective Time. Unless otherwise provided in the articles or the 
operating agreement, the action on written consent is effective when the last 
required member signs the waiver and written consent, unless a different 
effective time is provided in the instrument evidencing the written consent 
itself. 


History. 
Acts 1994, ch. 868, § 1. 


48-223-103. Action on recommendation of the board of governors or 
chief manager. 


(a) Except with respect to dissolution avoidance consent, the board of 
governors, for a board-governed LLC, or the chief manager, for a member- 
managed LLC, may, acting on such board’s or person’s own initiative, make a 
proposal to the members to take an action without a meeting. All members 
entitled to vote shall be given written notice of such proposal. Such notice shall 
require a written response within a specified time but not less than thirty (30) 
days from the effective date of the notice and shall contain the recommenda- 
tion of the board of governors or the chief manager. The failure of a member to 
respond within the time specified in the notice shall constitute a vote in favor 
of the recommendation of the board of governors or chief manager, as the case 
may be. The notice shall contain a statement concerning the voting effect of the 
failure of a member to timely respond to the proposal. Except as provided in 
subsection (b), if the voting power of the members responding in favor of the 
recommendation as to the proposal, combined with the voting power of the 
members failing to respond, is equal to the voting power that would be 
required to take the same action at a meeting of the members at which all 
members are present, then such proposal shall become the action of the 
members of the LLC effective as of the expiration of the notice period. 

(b) Notwithstanding subsection (a), if members with twenty percent (20%) 
of the aggregate voting power of the LLC or the class, series, or group of the 
members entitled to vote on the specific matter notify the secretary in writing 
within fifteen (15) days of the giving of the notice that a meeting should be 
called to consider one (1) or more of the matters on which the board of 
governors or chief manager has made recommendation, the vote may not be 
taken as provided in this section, but a meeting of the members shall be called 
to consider and to take action on such matter. 


History. 
Acts 1994, ch. 868, § 1. 


CHAPTER 224 
VOTING 


Section 

48-224-101. Members vote. 

48-224-102. Quorum. 

48-224-103. Act of members. 
48-224-104. Record date and voting list. 
48-224-105. Miscellaneous voting. 
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48-224-101. Members vote. ‘ 


Unless otherwise provided in the articles or operating agreement, each 
member shall have equal voting power per capita with each other member. 


History. 
Acts 1994, ch. 868, § 1. 


Law Reviews. 
Delaware LLCs for Tennessee Lawyers? 
(Richard Spore), 35 Tenn. B.J. 27 (1999). 


48-224-102. Quorum. 


Except as otherwise provided in chapters 201-248 of this title, the members 
holding majority of the voting interest of the membership interests entitled to 
vote at a meeting are a quorum for the transaction of business, unless a larger 
proportion is provided in the articles or operating agreement. Once a member- 
ship interest is represented for any purpose at a meeting, it is deemed present 
for quorum purposes for the remainder of the meeting and for any adjourn- 
ment of that meeting unless a new record date is or must be set for that 
adjourned meeting. 


History. 
Acts 1994, ch. 868, § 1; 1995, ch. 403, § 35. 


48-224-103. Act of members. 


(a) Majority Required. Except where chapters 201-248 of this title, the 
articles or the operating agreement requires a larger proportion, the members 
shall take action by the affirmative vote of the members holding a majority of 
the voting power present and entitled to vote on that item of business in a 
meeting in which a quorum is present. 

(b) Voting by Class or by Voting Group. The articles or operating 
agreement may establish classes, series or voting groups and provide the 
voting interests and the terms and conditions of exercising such voting 
interests. 

(c) Quorum Requirement. An amendment to the articles or operating 
agreement that adds, changes, or deletes a greater quorum or voting require- 
ment shall meet the same quorum requirement and be adopted by the same 
vote and voting groups required to take action under the quorum and voting 
requirements then in effect or proposed to be adopted, whichever is greater. 


History. 
Acts 1994, ch. 868, § 1. 


48-224-104. Record date and voting list. 


(a) The articles or operating agreement may fix a date (“record date”) for the 
determination of the owners of membership interests entitled to notice of and 
entitled to vote at a meeting, to demand a meeting, to vote or to take any other 
action. When a date is so fixed, only members on that date are entitled to notice 
of and permitted to vote at that meeting of members or to take such other 
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action on the subject of this notice. If no date is so fixed, the record date is the 
close of business the business day before the first notice is sent. 

(b) The secretary of the LLC shall prepare a list of the names of all members 
who are entitled to vote at the meeting of the members and show the address 
of and membership interest or interests held by each member as reflected in 
the records of the LLC. 

(c) The list must be available for inspection and copying by any member, 
beginning two (2) business days after notice of the meeting is given for which 
the list was prepared and continuing through the meeting, at the LLC’s 
principal executive office or at a place identified in the meeting notice in the 
city where the meeting will be held. The violation of this provision entitles any 
member seeking to inspect such list to equitable relief under § 48-230-105. 


History. 
Acts 1994, ch. 868, § 1. 


48-224-105. Miscellaneous voting. 


(a) Membership Interests Held by Subsidiary. Membership interests of 
an LLC reflected in the required records as being owned by a subsidiary of the 
LLC are not entitled to vote on any matter and are excluded from the 
calculation of membership interests for all purposes related to voting or the 
existence of a quorum. 

(b) Redeemable Interests after Notice of Redemption. Redeemable 
membership interests are not entitled to vote after notice of redemption is 
mailed to the holders and a sum sufficient to redeem the interests has been 
deposited with the bank, trust company, or other financial institution under an 
irrevocable obligation to pay the holders the redemption price on surrender of 
the membership interests, and no such membership interests shall be counted 
in determining the total number of outstanding membership interests of the 
LLC at any given time or within any class, series or voting group. 


History. 
Acts 1994, ch. 868, § 1. 


CHAPTER 225 
PROXIES 


Section 
48-225-101. Proxies. 


48-225-101. Proxies. 


The articles or operating agreement may provide for proxies with terms and 
conditions consistent with the proxy provisions applicable to shareholders 
under § 48-17-203. The person to whom proxies may be given and the 
purposes of such proxies is limited in the same manner as voting agreements 
under § 48-226-101(b). 


History. 
Acts 1994, ch. 868, § 1; 1995, ch. 403, § 36. 


48-226-101 LIMITED LIABILITY COMPANIES 604 


CHAPTER 226 
MEMBER VOTING AGREEMENTS 


Section 
48-226-101. Voting agreements. 


48-226-101. Voting agreements. 


(a) General Rule. An agreement between two (2) or more persons who are 
members or are parties to binding contribution agreements, if in writing and 
signed by the parties thereto, may provide that, in exercising any voting rights, 
the interests held by them or to be acquired by them shall be voted as therein 
provided or as they may agree or as determined in accordance with a procedure 
agreed upon by them. Such agreement shall be subject to the conditions and 
limitations set forth in § 48-17-302 with respect to voting agreements between 
shareholders. 

(b) Limitation on Voting Agreements. Any assignee of any member’s 
financial rights may not be a party to an agreement under subsection (a), 
unless that assignee is also a member or person or entity bound by a binding 
contribution agreement at the time the agreement is entered into. A voting 
agreement may not relate to the consents referred to’ in § 48-218-102(b), 
§ 48-232-101, § 48-232-102, § 48-234-101(c) or § 48-245-101(b). 

(c) Automatic Termination. Unless otherwise provided in the articles, 
operating agreement or the voting agreement, the voting agreement will not 
terminate if the-LLC is combined into a new LLC pursuant to merger whether 
by a merger in dissolution or otherwise. Any other termination of the LLC’s 
existence will automatically terminate the voting agreement. 


History. 
Acts 1994, ch. 868, § 1. 


CHAPTER 227 
[RESERVED] 


CHAPTER 228 
RECORDS AND REPORTS 


Part 1. Required Records and Information 


Section 

48-228-101. Required records and information. 
48-228-102. Inspection of records by members. 
48-228-103. Scope of inspection right. 
48-228-104. Court-ordered inspection. 


Part 2. Reports © 


48-228-201. Financial statements for members. 
48-228-202. Financial statements for member-managed LLCs. 
48-228-203. Annual report for secretary of state. 
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PART 1 
REQUIRED RECORDS AND INFORMATION 


48-228-101. Required records and information. 


(a) Board-Managed LLC. If an LLC has elected to be board-managed, it 
shall keep at its principal executive office, or at another place or places within 
the United States determined by the board of governors: 

(1) Acurrent list of the full name and last-known business, residence, or 
mailing address of the chief manager, secretary and each member and 
governor; 

(2) Acurrent list of the full name and last-known business, residence, or 
mailing address of each assignee of financial rights and a description of the 
rights assigned; 

(3) A copy of the articles and all amendments to the articles; 

(4) Copies of the currently effective operating agreement and/or any 
agreements concerning classes or series of membership interests; 

(5) Copies of the LLC’s federal, state, and local income tax returns and 
reports, if any, for the three (3) most recent years; 

(6) Financial statements required by § 48-228-201 and accounting re- 
cords of the LLC; 

(7) Records of all proceedings of members, if any; 

(8) Any written consents obtained from members under chapters 201-248 
of this title; 

(9) Records of all proceedings of the board of governors for the last three 
(3) years; 

(10) A statement of all contributions accepted under § 48-232-101, the 
identity of the contribution and the agreed value of the contribution; 

(11) A copy of all contribution agreements and contribution allowance 
agreements; and 

(12) A copy of the LLC’s most recent annual report delivered to the 
secretary of state under § 48-228-203. 

(b) Member-Managed LLC. If an LLC has elected to be governed by the 
members directly, it shall keep at its principal executive office, or at another 
place or places within the United States determined by its members: 

(1) All records required by subsection (a), except for subdivision (a)(6) and 
other records relating solely to a board of governors, the identity of 
governors, or actions of a board of governors; and 

(2) Financial information sufficient to provide true and full information 
regarding the status of the business and financial condition of the LLC. 


History. 
Acts 1994, ch. 868, § 1. 


48-228-102. Inspection of records by members. 


(a) Right of Inspection. A member of an LLC is entitled to inspect and 
copy, during regular business hours at the LLC’s principal executive office, any 
of the records of the LLC described in § 48-228-101, if the member gives the 
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LLC written notice of such demand at least five (5) business days before the 
date on which the member wishes to inspect and copy. 
(b) No Limitation. The right of inspection granted by this section may not 
be abolished or limited by an LLC’s articles or operating agreement. 
(c) Other Rights and Powers Unaffected. This section does not affect: 
(1) The right of a member to inspect records, if the member is in litigation 
with the LLC, to the same extent as any other litigant; or 
(2) The power of a court to compel the production of records for examina- 
tion. 


History. 
Acts 1994, ch. 868, § 1. 


48-228-103. Scope of inspection right. 


(a) Agent or Attorney. A member’s agent or attorney has the same 
inspection and copying rights as the member such agent or attorney repre- 
sents. 

(b) Right to Copy. The right to copy records under § 48-228-102 includes, 
if reasonable, the right to receive copies made by photographic, xerographic, or 
other means. 

(c) Reasonable Charge Allowed. The LLC may impose a reasonable 
charge, covering the costs of labor and material, for copies of any documents 
provided to the member. The charge may not exceed the estimated cost of 
production or reproduction of the records. 


History. 
Acts 1994, ch. 868, § 1. 


48-228-104. Court-ordered inspection. 


(a) If an LLC does not allow a member who complies with § 48-228-102(a) 
to inspect and copy any records required by that subsection to be available for 
inspection, a court in the county where the LLC’s principal executive office (or, 
if none in this state, its registered office) is located may summarily order 
inspection and copying of the records demanded at the LLC’s expense upon 
application of the member. 

(b) If the court orders inspection and copying of the records demanded, it 
shall also order the LLC to pay the member’s costs (including reasonable 
counsel fees) incurred to obtain the order if the member proves that the LLC 
refused inspection without a reasonable basis for doubt about the right of the 
member to inspect the records demanded. 

(c) If the court orders inspection and copying of the records demanded, it 
may impose reasonable restrictions on the use or distribution of the records by 
the demanding member. 


History. 
Acts 1994, ch. 868, § 1. 
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PART 2 
REPORTS 


48-228-201. Financial statements for members. 


(a) A board-managed LLC shall prepare financial statements at least 
annually, which may be consolidated or combined statements of the LLC and 
one (1) or more of its subsidiaries, as appropriate, that include a balance sheet 
as of the end of the reporting period and an income statement for that period. 
If financial statements are prepared for the LLC on the basis of generally 
accepted accounting principles, the financial statements must also be prepared 
on that basis. If requested in writing by any member or holder of financial 
rights, the LLC shall furnish such statements to such person as set out in 
subsection (c). 

(b) If the annual financial statements are reported upon by a public 
accountant, the accountant’s report must accompany them. If not, the state- 
ments must be accompanied by a statement of the chief manager or the person 
responsible for the LLC’s accounting records: 

(1) Stating such person’s reasonable belief whether the statements were 
prepared on the basis of generally accepted accounting principles and, if not, 
describing the basis of preparation; and 

(2) Describing any respects in which the statements were not prepared on 

a basis for accounting consistent with the statements prepared for the 
preceding year. 

(c) An LLC shall mail the annual financial statements to each requesting 
member or holder of financial rights, within one (1) month after notice of the 
request; provided, that with respect to the financial statements for the most 
recently completed fiscal year, the statements shall be mailed to the member 
within four (4) months after the close of the fiscal year. 


History. 
Acts 1994, ch. 868, § 1. 


48-228-202. Financial statements for member-managed LLCs. 


A member or holder of financial rights of a member-managed LLC shall have 
access to true and full information regarding the status of the business and 
financial condition of the LLC. 


History. 
Acts 1994, ch. 868, § 1. 


48-228-203. Annual report for secretary of state. 


(a) Each domestic LLC, and each foreign LLC authorized to transact 
business in this state, shall deliver to the secretary of state for filing an annual 
report that sets forth: 

(1) The name of the LLC and the jurisdiction under whose law it is 
incorporated; 
(2) The street address and zip code of its registered office and the name of 


48-230-101 LIMITED LIABILITY COMPANIES 608 
its registered agent at that office in this state; : 
(3) The street address, including the zip code, of its principal executive 
office (and a mailing address such as a post office box if the United States 
postal service does not deliver to the principal executive office); 

(4) If the LLC is board-managed (or its equivalent), the names and 
business addresses, including the zip code, of its governors (or their 
equivalent); 

(5) The names and business addresses, including the zip code, of its 
managers (or equivalent); 

(6) The federal employer identification number (FEIN) of the LLC, or if 
such number has not been obtained, a representation that it has been 
applied for; and 

(7) The number of members of the LLC at the date of filing. 

(b) Information in the annual report shall be current as of the date the 
annual report is executed on behalf of the LLC. 

(c) Every LLC shall file the annual report with the secretary of state on or 
before the first day of the fourth month following the end of the close of the 
LLC’s fiscal year. 


History. 
Acts 1994, ch. 868, § 1; 2014, ch. 783, § 11. 
CHAPTER 229 
[RESERVED] 
CHAPTER 230 


DERIVATIVE ACTIONS AND EQUITABLE REMEDIES 


Section 

48-230-101. Actions. 
48-230-102. Complaint. 
48-230-103. Discontinuance. 
48-230-104. Award of expenses. 
48-230-105. Equitable remedies. 


48-230-101. Actions. 


(a) Board-managed Action. A member may not commence a proceeding 
in the right of a domestic (or foreign) LLC unless the member was a member 
of such LLC when the transaction complained of occurred or unless the 
member becomes a member through transfer by operation of law from one who 
was a member at that time. 

(b) Member-managed Action. Notwithstanding subsection (a), if the ar- 
ticles or operating agreement of a domestic (or foreign) member-managed LLC 
permit derivative actions, a member may commence a proceeding to the same 
extent as a member of a board-managed LLC. 


History. 
Acts 1994, ch. 868, § 1. 
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48-230-102. Complaint. 


A complaint in a proceeding brought in the right of an LLC must allege with 
particularity the demand made, if any, to obtain action by the board of 
governors or managers and either that the demand was refused or ignored or 
why the member did not make the demand. 


History. 
Acts 1994, ch. 868, § 1. 


48-230-103. Discontinuance. 


A proceeding commenced under this section may not be discontinued or 
settled without the court’s approval. If the court determines that a proposed 
discontinuance or settlement will substantially affect the interest of the LLC 
or a class of members and/or holders of financial rights, the court shall direct 
that notice be given the members and/or holders of financial rights affected. If 
notice is so directed to be given, the court may determine which one (1) or more 
parties to the suit shall bear the expense of giving such notice, in such 
proportions as the court finds to be reasonable in the circumstances, and the 
amount of such expense shall be awarded as special costs of the suit and 
recoverable in the same manner as other taxable costs. 


History. 
Acts 1994, ch. 868, § 1. 


48-230-104. Award of expenses. 


(a) On termination of the proceeding, the court may require the plaintiff to 
pay any defendant’s reasonable expenses (including counsel fees) incurred in 
defending the proceeding if it finds that the proceeding was commenced 
without reasonable cause. 

(b) If a derivative action is successful in whole or in part, or if anything is 
received by the plaintiff as a result of a judgment, compromise or settlement of 
any such action, the court may award the plaintiff reasonable expenses, 
including reasonable attorneys’ fees. If anything is so received by the plaintiff, 
the court shall make such award of the plaintiff's expenses payable out of those 
proceeds and direct the plaintiff to remit to the LLC the remainder thereof, and 
if those proceeds are insufficient to reimburse the plaintiffs reasonable 
expenses, the court may direct that any such award of the plaintiffs expenses 
or portion thereof be paid by the LLC. 


History. 
Acts 1994, ch. 868, § 1. 


48-230-105. Equitable remedies. 


If an LLC or a manager or governor of the LLC violates a provision of 
chapters 201-248 of this title, a court in this state may, in an action brought by 
a member of the LLC, grant any equitable relief it considers just and 
reasonable in the circumstances and award expenses, including counsel fees 
and disbursements, to the member. 


48-231-101 


History. 
Acts 1994, ch. 868, § 1. 
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NOTES TO DECISIONS 


Analysis 


1. Dismissal Improper. 
2. Accounting. 


1. Dismissal Improper. 

Trial court erred in dismissing an assignee’s 
claims against a company where the assignor’s 
suit sought the appointment of a receiver to 
take control of a company and remedies under 
T.C.A. § 48-230-105 to rectify the wrongs com- 
mitted by a principal and to compensate the 
assignor and the company for all losses suffered 
at the hands of the partner. Huggins v. McKee, 
403 S.W.3d 781, 2012 Tenn. App. LEXIS 818 
(Tenn. Ct. App. Nov. 28, 2012), appeal denied, 


— §.W.3d —, 2013 Tenn. LEXIS 448 (Tenn. 
May 9, 2018). 


2. Accounting. 

Trial court did not err in declining to order an 
accounting because a limited liability company 
(LLC) member had access to or the ability to 
access the LLC’s financial records; the LLC’s 
books and records, other than those related to 
the sale of the LLC’s assets, were in the hands 
of the member or his counsel. Huggins v. Mc- 
Kee, 500 S.W.3d 360, 2016 Tenn. App. LEXIS 
354 (Tenn. Ct. App. May 31, 2016), appeal 
denied, — S.W.3d —, 2016 Tenn. LEXIS 697 
(Tenn. Sept. 22, 2016). 


Section 


48-231-101. 


48-231-201. 
48-231-202. 
48-231-203. 
48-231-204. 
48-231-205. 
48-231-206. 
48-231-207. 
48-231-208. 
48-231-209. 


48-231-301. 
48-231-302. 


48-231-401. 


CHAPTER 231 
DISSENTERS’ RIGHTS 


Part 1. Definitions 


Chapter definitions. 
Part 2. Right to Dissent 


Right to dissent. 

Notice of dissenters’ rights. 

Notice of intent to demand payment. 

Dissenters’ notice. 

Duty to demand payment. 
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Failure to take action. 

After-acquired membership interests. 

Procedure if member dissatisfied with payment or offer. 


Part 3. Court Action 


Court action. 
Court costs and counsel fees. 


Part 4. Procedures as to Assignees of Financial Rights 


Procedures as to assignees of financial rights. 


PART 1 
DEFINITIONS 


48-231-101. Chapter definitions. 


As used in this chapter: 


(1) “Dissenter” means a member who is entitled to dissent from LLC 
action under § 48-231-201(a) and who exercises that right when and in the 


manner required under this chapter; 


(2) “Fair value” means the value of the dissenter’s membership interest of 
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an LLC immediately before the effective date of the LLC action referred to 
in § 48-231-201(a), excluding any appreciation or depreciation in anticipa- 
tion of the LLC action; 

(3) “Interest” means interest from the effective date of the action referred 
toin § 48-231-201(a) that gave rise to the member’s right to dissent until the 
date of payment, at the average auction rate paid on United States treasury 
bills with a maturity of six (6) months (or the closest maturity thereto) as of 
the auction date for such treasury bills closest to such effective date; 

(4) “LLC” means an LLC whose members have obtained rights to dissent 
under § 48-231-201(a), and includes any successor by merger; 

(5) “Member” includes a former member when dissenters’ rights exist 
because: 

(A) The membership of that former member has terminated causing 
dissolution; and 

(B) The dissolved LLC has then entered into a merger under § 48-244- 
101 or § 48-244-201. 


History. 
Acts 1994, ch. 868, § 1. 


PART 2 
RIGHT TO DISSENT 


48-231-201. Right to dissent. 


(a) A member of an LLC is entitled to dissent from, and obtain payment of 
the fair value, as determined under § 48-231-206, of the member’s member- 
ship interests in the event of, any of the following LLC actions: 

(1) Consummation of a plan of merger to which the LLC is a party; 

(2) Consummation of a sale, lease, transfer, or other disposition of all or 
substantially all of the property and assets of the LLC not made in the usual 
or regular course of its business, but not including a disposition in dissolu- 
tion described in § 48-245-501(d), or a disposition pursuant to an order of a 
court, or a disposition for cash on terms requiring that all or substantially all 
of the net proceeds of disposition be distributed to the members in accor- 
dance with their respective membership interests within one (1) year after 
the date of disposition; 

(3) Except as provided in the articles or operating agreement in effect 
when the person becomes a member or placed in such agreement without the 
opposing vote of the member, an amendment of the articles or operating 
agreement that materially and adversely affects the rights or preferences of 
the membership interests of the dissenting member because it: 

(A) Alters or abolishes a preferential right of the membership interests; 

(B) Alters or abolishes a preemptive right of the owner of the member- 
ship interests to make a contribution; 

(C) Excludes or limits the right of a member to vote on a matter, or to 
cumulate votes, except as the right may be excluded or limited through the 
acceptance of contributions or the making of contribution agreements 
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pertaining to membership interests with similar or different voting rights; 
or 

(D) Establishes or changes the conditions for or consequences of 
expulsion; 

(4) An amendment to the articles or operating agreement that materially 
and adversely affects the rights or preferences of the membership interests 
of the dissenting member because it: 

(A) Changes a member’s right to resign or retire; or 

(B) Alters or abolishes a right in respect of the redemption of the 
membership interests, including a provision respecting a sinking fund for 
the redemption or repurchase of such membership interests; 

(5) Any other LLC action taken pursuant to a member vote to the extent 
the articles, the operating agreement, or a resolution approved by the 
members provides that dissenting members are entitled to dissent and 
obtain payment for their membership interests. 

(b) A member entitled to dissent and obtain payment for such member’s 
membership interest under this chapter may not challenge the LLC action 
creating such member’s entitlement unless the action is unlawful or fraudu- 
lent with respect to the member or the LLC. 


History. 
Acts 1994, ch. 868, § 1. 


48-231-202. Notice of dissenters’ rights. 


(a) If proposed LLC action creating dissenters’ rights under § 48-231-201 is 
submitted to a vote at a members’ meeting, the meeting notice must state that 
members are or may be entitled to assert dissenters’ rights under this chapter 
and be accompanied by a copy of this chapter. 

(b) If LLC action creating dissenters’ rights under § 48-231-201 is taken 
without a vote of the members, the LLC shall notify in writing all members 
entitled to assert dissenters’ rights that the action was taken and send them 
the dissenters’ notice described in § 48-231-204. 

(c) An LLC’s failure to give notice pursuant to this section will not invalidate 
the LLC action. 


History. 
Acts 1994, ch. 868, § 1. 


48-231-203. Notice of intent to demand payment. 


(a) If proposed LLC action creating dissenters’ rights under § 48-231-201 is 
submitted to a vote at a members’ meeting, a member who wishes to assert 
dissenters’ rights: 

(1) Must deliver to the LLC, before the vote is taken, written notice of 
such member’s intent to demand payment for such member’s membership 
interest if the proposed action is effectuated; and 

(2) Must not vote such member’s membership interest in favor of the 
proposed action. No such written notice of intent to demand payment is 
required of any member to whom the LLC failed to provide the notice 
required by § 48-231-202. 


613 DISSENTERS’ RIGHTS 48-231-206 


(b) Amember who does not satisfy the requirements of subsection (a) is not 
entitled to payment for such member’s membership interest under this 
chapter. 


History. 
Acts 1994, ch. 868, § 1. 


48-231-204. Dissenters’ notice. 


(a) If proposed LLC action creating dissenters’ rights under § 48-231-201 is 
authorized at a members’ meeting, the LLC shall deliver a written dissenters’ 
notice to all members who satisfied the requirements of § 48-231-203. 

(b) The dissenters’ notice must be sent no later than ten (10) days after the 
LLC action was authorized by the members or effectuated, whichever is the 
first to occur, and must: 

(1) State where the payment demand must be sent; 

(2) Supply a form for demanding payment that includes the date of the 
first announcement to news media or to members of the principal terms of 
the proposed LLC action and requires that the person asserting dissenters’ 
rights certify whether or not the member acquired membership interest 
before that date; 

(3) Set a date by which the LLC must receive the payment demand, which 
date may not be fewer than one (1) nor more than two (2) months after the 
date required in subsection (a) is delivered; and 

(4) Be accompanied by a copy of this chapter, if the LLC has not previously 
sent a copy of this chapter to the member pursuant to § 48-231-202. 


History. 
Acts 1994, ch. 868, § 1. 


48-231-205. Duty to demand payment. 


(a) A member sent a dissenters’ notice described in § 48-231-204 must 
demand payment and certify whether the member acquired the membership 
interest before the date required to be set forth in the dissenters’ notice 
pursuant to § 48-231-204(b)(2). 

(b) The member who demands payment under subsection (a) retains all 
other rights of a member until these rights are cancelled or modified by the 
effectuation of the proposed LLC action. 

(c) A member who does not demand payment by the date set in the 
dissenters’ notice is not entitled to payment for such member’s membership 
interest under this chapter. 

(d) Ademand for payment filed by a member may not be withdrawn unless 
the LLC with which it was filed, or the surviving LLC, consents to such 
withdrawal. 


History. 
Acts 1994, ch. 868, § 1. 


48-231-206. Payment. 
(a) Except as provided in § 48-231-208, as soon as the proposed LLC action 
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is effectuated, or upon receipt of a payment demand, whichever is later, the 
LLC shall pay each dissenter who complied with § 48-231-205 the amount the 
LLC estimates to be the fair value of such dissenter’s partnership interest, plus 
accrued interest. 

(b) The payment must be accompanied by: 

(1) The LLC’s balance sheet as of the end of a fiscal year ending not more 
than sixteen (16) months before the date of payment, an income statement 
for that year, and the latest available interim financial statements, if any; 

(2) Astatement of the LLC’s estimate of the fair value of the membershi 
interests; | 

(3) An explanation of how the value of the membership interest was 
calculated; 

(4) A statement of the dissenter’s right to demand payment under 
§ 48-231-209; and 

(5) Acopy of this chapter, if the LLC has not previously sent a copy of this 
chapter to the member pursuant to § 48-231-202 or § 48-231-204. 


History. 
Acts 1994, ch. 868, § 1. 


48-231-207. Failure to take action. 


If the LLC does not effectuate the proposed action that gave rise to the 
dissenters’ rights within two (2) months after the date set for demanding 
payment, it must send a new dissenters’ notice under § 48-231-203 and repeat 
the payment demand procedure if it effectuates the proposed action. 


History. 
Acts 1994, ch. 868, § 1. 


48-231-208. After-acquired membership interests. 


(a) An LLC may elect to withhold payment required by § 48-231-206 from 
a dissenter unless the dissenter was a member before the date set forth in the 
dissenters’ notice as the date of the first announcement to news media or to 
members of the principal terms of the proposed LLC action. l 

(b) To the extent the LLC elects not to withhold payment under subsection 
(a), after effectuating the proposed LLC action, it shall estimate the fair value 
of the membership interest, plus accrued interest, and shall pay this amount 
to each dissenter who agrees to accept it in full satisfaction of the dissenter’s 
demand. The LLC shall send with its offer a statement of its estimate of the 
fair value of the membership interest, an explanation of how the interest was 
calculated, and a statement of the dissenter’s right to demand payment under 
§ 48-231-209. 


History. 
Acts 1994, ch. 868, § 1. 


48-231-209. Procedure if member dissatisfied with payment or offer. 


(a) A dissenter may notify the LLC in writing of the dissenter’s own 
estimate of the fair value of such dissenter’s membership interest and amount 
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of interest due, and demand payment of the dissenter’s estimate (less any 
payment under § 48-231-206), or reject the LLC’s offer under § 48-231-208 
and demand payment of the fair value of membership interest and interest 
due, if: 

(1) The dissenter believes that the amount paid under § 48-231-206 or 
offered under § 48-231-208 is less than the fair value of such dissenter’s 
membership interest or that the interest due is incorrectly calculated; or 

(2) The LLC fails to make payment under § 48-231-206 within two (2) 
months after the date set for demanding payment. 

(b) A dissenter waives the right to demand payment under this section 
unless the dissenter notifies the LLC of such dissenter’s demand in writing 
under subsection (a) within one (1) month after the LLC made or offered 
payment for such dissenter’s membership interest. 


History. 
Acts 1994, ch. 868, § 1. 


PART 3 
COURT ACTION 


48-231-301. Court action. 


(a) If a demand for payment under § 48-231-209 remains unsettled, the 
LLC shall commence a proceeding within two (2) months after receiving the 
payment demand and petition the court to determine the fair value of the 
membership interest and accrued interest. If the LLC does not commence the 
proceeding within the two-month period, it shall pay each dissenter whose 
demand remains unsettled the amount demanded. 

(b) The LLC shall commence the proceeding in a court of record having 
equity jurisdiction in the county where the LLC’s principal executive office (or, 
if none in this state, its registered office) is located. If the LLC is a foreign LLC 
without a registered office in this state, it shall commence the proceeding in the 
county in this state where the registered office of the domestic LLC merged 
with, or whose membership interests were acquired by, the foreign LLC was 
located. 

(c) The LLC shall make all dissenters (whether or not residents of this state) 
whose demands remain unsettled, parties to the proceeding as in an action 
against their membership interests, and all parties must be served with a copy 
of the petition. Nonresidents may be served by registered or certified mail or by 
publication as provided by law. 

(d) The jurisdiction of the court in which the proceeding is commenced 
under subsection (b) is plenary and exclusive. The court may appoint one (1) or 
more persons as appraisers to receive evidence and recommend decision on the 
question of fair value. The appraisers have the powers described in the order 
appointing them, or in any amendment to it. The dissenters are entitled to the 
same discovery rights as parties in other civil proceedings. 

(e) Each dissenter made a party to the proceeding is entitled to judgment: 

(1) For the amount, if any, by which the court finds the fair value of the 
dissenter’s membership interest plus accrued interest exceeds the amount 
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paid by the LLC; or 
(2) For the fair value, plus accrued interest, of such dissenter’s after- 
acquired membership interests for which the LLC elected to withhold 

payment under § 48-231-208. 

(f) The LLC is entitled to judgment against each specific dissenter for the 
amount, if any, by which the court finds the fair value of such dissenter’s 
membership interest, plus accrued interest, is less than the amount paid by 
the LLC to each dissenter. 


History. 
Acts 1994, ch. 868, § 1. 


Cross-References. 
Certified mail in lieu of registered mail, § 1- 
3-111. 


48-231-302. Court costs and counsel fees. 


(a) The court in an appraisal proceeding commenced under § 48-231-301 
shall determine all costs of the proceeding, including the reasonable compen- 
sation and expenses of appraisers appointed by the court. The court shall 
assess the costs against the LLC, except that the court may assess costs 
against all or some of the dissenters, in amounts the court finds equitable, to 
the extent the court finds the dissenters acted arbitrarily, vexatiously, or not in 
good faith in demanding payment under § 48-231-209. 

(b) The court may also assess the fees and expenses of counsel and experts 
for the respective parties, in amounts the court finds equitable: 

(1) Against the LLC and in favor of any or all dissenters if the court finds 
the LLC did not substantially comply with the requirements of part 2 of this 
chapter; 

(2) Against either the LLC or a dissenter, in favor of any other party, if the 
court finds that the party against whom the fees and expenses are assessed 
acted arbitrarily, vexatiously, or not in good faith with respect to the rights 
provided by this chapter. 

(c) If the court finds that the services of counsel for any dissenter were of 
substantial benefit to other dissenters similarly situated, and that the fees for 
those services should not be assessed against the LLC, the court may award to 
these counsel reasonable fees to be paid out of the amounts awarded to the 
dissenters who were benefited. 


History. 
Acts 1994, ch. 868, § 1. 
PART 4 
PROCEDURES AS TO ASSIGNEES OF FINANCIAL 
RIGHTS 


48-231-401. Procedures as to assignees of financial rights. 


When an assignment of some or all of the financial rights of a membership 
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interest is in effect and a copy delivered to the LLC prior to the time described 
in § 48-231-206, then as to that membership interest parts 1-3 of this chapter 
must be followed subject to the following revisions: 

(1) All rights to be exercised and actions to be taken by a member under 
parts 2 and 3 of this chapter shall be taken by the member and not by any 
assignee of the member’s financial rights as between the LLC and the 
assignees, the actions taken or omitted by the member bind the assignees; 

(2) Instead of remitting a payment under § 48-231-206, the LLC shall 
forward to the dissenter member: 

(A) The materials described in § 48-231-206(b); 

(B) An offer to pay the amount listed in the materials, with that amount 
to be allocated among and paid to the member and the assignees of 
financial rights according to the terms of the assignments reflected in the 
required records; and 

(C) A statement of that allocation; 

(3) If the dissenter member accepts the amount of the offer made under 
subdivision (2) but disputes the allocation, the dissenter shall promptly so 
notify the LLC and promptly after the notification bring an action to 
determine the proper allocation. The suit must be filed in the county in 
which the registered office of the LLC is located, or in the case of a surviving 
foreign LLC or other entity that is complying with this section following a 
merger with a constituent LLC, the suit must be filed in the county in this 
state in which the last registered office of the constituent LLC was located. 
The suit must name as parties the member, the LLC and all assignees of the 
member’s financial rights. Upon being served with the action, the LLC shall 
promptly pay into the court the amount offered under subdivision (2) and 
shall then be dismissed from the action; 

(4) If the dissenter considers the amount offered under subdivision (2) 
inadequate, the dissenter may decline the offer and demand payment under 
§ 48-231-209. If the dissenter makes demand, part 3 of this chapter applies, 
with the court having jurisdiction also to determine the correctness of the 
allocation; 

(5) If the member fails to take action under either subdivision (3) or (4), 
then: 

(A) As to the LLC, both the member and the assignees of the member’s 
financial rights are limited to the amount and allocation offered under 
subdivision (2); and 

(B) The LLC discharges its obligation of payment by making payment 
according to the amount and allocation offered under subdivision (2). 


History. 
Acts 1994, ch. 868, § 1. 


CHAPTER 232 
CONTRIBUTIONS AND ADMISSION OF MEMBERS 


Section 
48-232-101. Authorization, form and acceptance of contributions. 
48-232-102. Admission of members. 
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48-232-101. Authorization, form and acceptance of contributions. 


(a) Permissible Forms. The contributions of a member to an LLC may be 
in cash, property, or services rendered or a promissory note. 

(b) Authority. Subject to any restrictions in the articles or operating 
agreement, an LLC through its organizers, members or board of governors 
may accept contributions, make contribution agreements under § 48-233-101, 
and make contribution allowance agreements under § 48-234-101. The action 
of the members or board of governors shall be by such number or interest as 
required to admit a member under § 48-232-102. 

(c) Obligation to Perform. Except as provided in the articles or an 
operating agreement, a member or a party to a contribution agreement is 
obligated to the LLC to perform any enforceable promise to contribute cash or 
property, even if the member or a party to a contribution agreement is unable 
to perform because of death, disability or any other reason. If a member or a 
party to a contribution agreement does not make the required contribution of 
property or services, such person is obligated at the option of the LLC to 
contribute cash equal to that portion of the value of such contribution that has 
not been made. The foregoing option shall be in addition to, and not in lieu of, 
any other rights, including the right to specific performance, that the LLC may 
have against such person under the articles or the operating agreement or 
applicable law. 

(d) Compromise of Obligation. Unless otherwise provided in the articles 
or an operating agreement, the obligation of a member or party to a contribu- 
tion agreement to make a contribution may be compromised only by consent of 
all the members or the board of governors (if the LLC is board-managed). 
Notwithstanding the compromise, a creditor of an LLC who extends credit 
after the filing of articles or execution of an operating agreement or an 
amendment thereto which, in either case, reflects the obligation, and before 
the amendment thereof to reflect the compromise, may enforce the original 
obligation to the extent that, in extending credit, the creditor reasonably relied 
on the obligation of a member or party to a contribution agreement to make a 
contribution. A conditional obligation of a member to make a contribution to an 
LLC may not be enforced unless the conditions to the obligation have been 
satisfied or waived as to or by such member. Conditional obligations include 
contributions payable upon a discretionary call of the members of an LLC or 
the board of governors, if applicable, prior to the time the call occurs. 

(e) Remedies upon Default. The articles or an operating agreement may 
provide that the interest of any member who fails to make any contribution 
that the member is obligated to make shall be subject to specified penalties for, 
or specified consequences of, such failure. Such penalty or consequence may 
take the form of: 

(1) Reducing or eliminating the defaulting member’s proportional interest 
in the LLC; 

(2) Subordinating the member’s membership interest to that of non- 
defaulting members; 

(3) A forced sale of the member’s membership interest; 

(4) Forfeiture of the member’s membership interest; 
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(5) The lending by other members of the amount necessary to meet the 
member’s commitment and the charging of interest thereon of up to the 
highest rate allowed by law with the repayments of such made from the first 
distributions from the member’s interest; 

(6) A fixing of the value of the member’s membership interest by appraisal 
or by formula and redemption or sale of the member’s membership interest 
at such value; or 

(7) Other penalty or consequence. 


History. 
Acts 1994, ch. 868, § 1; 1995, ch. 403, §§ 37- 
39. 


48-232-102. Admission of members. 


(a) Approval of a New Member. Except as otherwise provided in the 
articles or operating agreement after an LLC is formed, all members must 
approve the admission of a new person or entity as a member, the interest of 
such member and the contribution of such member. The articles or operating 
agreement may delegate the authority to approve the identity of a new 
member, such member’s contribution and/or such member’s interest to the 
board of governors. The sole member of an LLC may freely assign governance 
rights and/or membership interests in the LLC at any time. The articles or 
operating agreement may provide that the governance rights associated with 
membership interests or classes of membership interests may be transferred to 
persons who will become members upon such transfer without requiring 
consent of the members or governors. 

(b) Minimum Approval of Members. Except in the case of a single- 
member LLC or as provided in subsection (d), if approval of the admission of a 
new member is by the members, neither the articles nor the operating 
agreement may reduce the vote of the members required to approve the 
admission of a new member to less than either a per capita majority of the 
nontransferring members or a majority of the profits interest of the nontrans- 
ferring members or a majority of the capital interest of the nontransferring 
members. With respect to a single-member LLC, the transferring member may 
approve the admission of one (1) or more new members. 

(c) Minimum Approval of Governors. If approval of the admission of a 
new member of a board-managed LLC is by the board of governors, neither the 
articles nor the operating agreement may reduce the vote of the governors 
required to approve the admission of a new member to less than a majority in 
number of the nontransferring governors who are members. 

(d) Consent Is Discretionary. All consents under this section may be 
unreasonably withheld and are in the sole discretion of the member or 
governor. 


History. 
Acts 1994, ch. 868, § 1; 1995, ch. 403, § 40; 
1999, ch. 346, §§ 4, 5; 1999, ch. 455, § 16. 
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CHAPTER 233 
CONTRIBUTION AGREEMENTS 


Section 
48-233-101. Contribution agreements. 


48-233-101. Contribution agreements. 


(a) Signed Writing. 

(1) Acontribution agreement, whether made before or after the formation 
of the LLC, is not enforceable against the prospective contributor unless it is 
in writing and signed by the prospective contributor. 

(2) Acontribution agreement made after the formation of the LLC is not 
enforceable against the LLC unless it is approved by the required members 
or the board of governors sufficient to admit a new member under the 
articles or operating agreement and § 48-232-102. 

(3) If the consideration to be contributed to the LLC for the membership 
interest is other than money, the contribution agreement shall state the 
value being accorded such consideration. 

(b) Irrevocable Period. A contribution agreement is irrevocable for a 
period of six (6) months, unless the contribution agreement provides for, or 
unless all other prospective contributors who are a party to a contribution 
agreement consent to, a different duration. 

(c) Current and Deferred Payment. A contribution agreement, whether 
made before or after the formation of an LLC, must be paid or performed in full 
at the time or times, or in the installments, if any, specified in the contribution 
agreement. In the absence of a provision in the contribution agreement 
specifying the time at which the contribution is to be paid or performed, the 
contribution must be paid or performed at the time or times determined by the 
members or the board of governors. If a call is made for payment or 
performance of contributions, the contributions must be uniform for all 
membership interests of the same class or for all membership interests of the 
same series. 

(d) Restrictions on Assignment. The rights of a party to a contribution 
agreement may not be assigned, in whole or in part, to a person who was not 
a member or a party to a contribution agreement or a party to a contribution 
allowance agreement at the time of the assignment, unless all the members 
approve the assignment by unanimous written consent or, if the articles or 
operating agreement so permit, by the written consent of the members or 
governors sufficient to approve the admission of a new member under the 
articles or operating agreement and in accordance with § 48-232-102. 


History. 
Acts 1994, ch. 868, § 1; 1995, ch. 403, §§ 41- 
44; 1999, ch. 455, § 17. 
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CHAPTER 234 
CONTRIBUTION ALLOWANCE AGREEMENTS 


Section . 
48-234-101. Contribution allowance agreements. 


48-234-101. Contribution allowance agreements. 


(a) Agreements Permitted. Subject to any restrictions in the articles, an 
LLC may enter into contribution allowance agreements under the terms, 
provisions, and conditions, including the value being accorded such consider- 
ation called for in the contribution allowance agreement, fixed by the board of 
governors or the members by an action of the members or governors as 
required for the admission of a new member under § 48-232-102 and permit- 
ted under the articles or operating agreement. 

(b) Writing Required and Terms to Be Stated. A contribution allowance 
agreement must be in writing, and the writing must state in full, summarize, 
or incorporate by reference all the agreement’s terms, provisions, and condi- 
tions. A contribution allowance agreement made after the formation of the LLC 
is not enforceable against the LLC unless it is approved by the required 
members or the board of governors, if applicable, sufficient to admit a new 
member under the articles or operating agreement and § 48-232-102. 

(c) Restrictions on Assignment. The rights of a party to a contribution 
allowance agreement may not be assigned in whole or in part to a person who 
was not a member or a party to a contribution agreement or a party to a 
contribution allowance agreement at the time of the assignment, unless all the 
members approve the assignment by unanimous written consent or, if the 
articles or the operating agreement so permit, by the written consent of the 
members or the board of governors as required under § 48-232-101 and as 
permitted in the articles or operating agreement. 


History. 
Acts 1994, ch. 868, § 1; 1995, ch. 403, §§ 45- 
47. 
CHAPTER 235 
FINANCIAL PROVISIONS 
Section 


48-235-101. Special provisions. 
48-235-102. Restatement of value of previous contributions. 


48-235-101. Special provisions. 


(a) Acceptance of Contributions. Except as provided in the articles or 
operating agreement, no purported contribution must be treated as a contri- 
bution, unless: 

(1) The board of governors in a board-managed LLC or members accept 
the contribution on behalf of the LLC and in that acceptance describe the 
contribution, if any, and state the value being accorded to the contribution; 


48-235-101 LIMITED LIABILITY COMPANIES 622 
and : 

(2) The fact of contribution and the contribution’s accorded value are both 
reflected in the required records of the LLC. 

(b) Valuation. The determinations of the board of governors in a board- 
managed LLC or members as to the amount or fair value or the fairness to the 
LLC of the contribution accepted or to be accepted by the LLC or the terms of 
payment or performance, including under a contribution agreement in § 48- 
233-101, and a contribution allowance agreement in § 48-234-101, are valid 
and binding if they are made in good faith and on the basis of accounting 
methods, or a fair valuation or other method, reasonable in the circumstances. 

(c) Terms of Membership Interests. All the membership interests of an 
LLC must: 

(1) Be of one (1) class, without series, unless the articles or operating 
agreement establish, or authorize the establishment of more than one (1) 
class or series within classes; and 

(2) Share profits and losses as provided in § 48-220-101, and be entitled 
to distributions as provided in §§ 48-236-101, 48-236-102 and 48-245- 
1101(a)(1)(C). 

(d) Procedure for Fixing Terms. Subject to any restrictions in the articles 
or operating agreement, the power granted in § 48-232-101(b) may be exer- 
cised by a resolution or resolutions establishing a class or series, setting forth 
the designation of the class or series, and fixing the relative rights and 
preferences of the class or series. Any of the rights and preferences of a class 
or series may: 

(1) Be made dependent upon facts ascertainable outside the articles or 
operating agreement, or outside the resolution or resolutions establishing 
the class or series, if the manner in which the facts operate upon the rights 
and preferences of the class or series is clearly and expressly set forth in the 
articles, operating agreement or in the resolution or resolutions establishing 
the class or series; and 

(2) Incorporate by reference some or all of the terms of any agreements, 
contracts, or other arrangements entered into by the LLC in connection with 
the establishment of the class or series if the LLC retains at its principal 
executive office a copy of the agreements, contracts, or other arrangements 
or the portions incorporated by reference. 

(e) Specific Terms. Without limiting the authority granted in this section, 
an LLC may have membership interests of a class or series: 

(1) Subject to the right of the LLC to redeem any of those membership 
interests at the price fixed for their redemption by the articles or operating 
agreement or by the board of governors; 

(2) Entitling the members to cumulative, partially cumulative, or noncu- 
mulative distributions; 

(3) Having preference over any class or series of membership interests for 
the payment of distributions of any or all kinds; 

(4) Convertible into membership interests of any other class or any series 
of the same or another class; or 

(5) Having full, partial or limited voting rights. 
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History. 
Acts 1994, ch. 868, § 1; 1995, ch. 403, § 48; 
1999, ch. 455, §§ 18, 19. 


48-235-102. Restatement of value of previous contributions. 


(a) Definition. As used in this section, an “old” contribution is a contribu- 
tion reflected in the required records of an LLC before the time the LLC accepts 
a new contribution. 

(b) Restatement Required. Whenever an LLC accepts a new contribution, 
the board of governors of a board-governed LLC or the members shall restate 
the value of all old contributions if and as required by applicable federal tax 
law. 


History. 
Acts 1994, ch. 868, § 1. 
CHAPTER 236 
DISTRIBUTIONS 
Section 
48-236-101. Sharing of distributions. 
48-236-102. Interim distributions. 
48-236-103. Distribution in kind. 
48-236-104. Status as a creditor. 
48-236-105. Limitations on distribution. 


48-236-101. Sharing of distributions. 


Unless otherwise provided in or through the articles or operating agreement, 
distributions of cash or other assets of an LLC, including distributions on 
termination of the LLC except as provided in § 48-245-1101, must be allocated 
equally among the members. 


History. 
Acts 1994, ch. 868, § 1. 


NOTES TO DECISIONS 


1. Distributions. (LLC) constituted repayment of loans made to 


Finding that the defendant investor was li- 
able to the plaintiff investors in plaintiffs’ con- 
tribution action was appropriate because the 
evidence did not preponderate against the trial 
court’s finding that the distributions made to 
plaintiffs by the limited liability company 


48-236-102. Interim distributions. 


the LLC by plaintiffs. Thompson v. Davis, 308 
S.W.3d 872, 2009 Tenn. App. LEXIS 613 (Tenn. 
Ct. App. Sept. 8, 2009), appeal denied, — 
S.W.3d —, 2010 Tenn. LEXIS 208 (Tenn. Feb. 
22, 2010). 


Except as provided in or through the articles or operating agreement or by 
a majority vote of the members, a member is entitled to receive distributions 
before the LLC’s termination only as specified in the articles or operating 
agreement. 


48-236-103 LIMITED LIABILITY COMPANIES 624 


History. 
Acts 1994, ch. 868, § 1; 1995, ch. 4038, § 49. 


48-236-103. Distribution in kind. 


Except as provided in the articles or an operating agreement, a member, 
regardless of the nature of the member’s contribution, has no right to demand 
and receive any distribution from an LLC in any form other than cash. Except 
as provided in the articles or an operating agreement, a member may not be 
compelled to accept a distribution of any asset in kind from an LLC to the 
extent that the percentage of the asset distributed to the member exceeds a 
percentage of that asset that is equal to the percentage in which the member 
shares in distributions from the LLC. 


History. 
Acts 1994, ch. 868, § 1. 


48-236-104. Status as a creditor. 


At the time a member becomes entitled to receive a distribution, the member 
has the status of, and is entitled to all remedies available to, a general, 
unsecured creditor of the LLC with respect to the distribution. The articles or 
an operating agreement may provide for the establishment of a record date 
with respect to allocations and distributions by an LLC. 


History. 
Acts 1994, ch. 868, § 1. 


48-236-105. Limitations on distribution. 


(a) Rule. No distribution may be made by an LLC if, after giving effect to 
the distribution: 
(1) The LLC would not be able to pay its debts as they became due in the 
normal course of business; or 
(2) The LLC’s total assets would be less than the sum of its total liabilities 
plus, unless the articles or an operating agreement permit otherwise, the 
amount that would be needed, if the LLC were to be dissolved at the time of 
the distribution, to satisfy the preferential rights upon dissolution of 
members whose preferential rights are superior to the rights of members 
receiving the distribution and excluding liabilities for which the recourse of 
creditors is limited to specified property of the LLC, except that the fair 
value of property that is subject to a liability for which the recourse of 
creditors is limited shall be included in the assets of the LLC only to the 
extent that the fair value of the property exceeds that liability. 
(b) Determination. The LLC may base a determination that a distribution 
is not prohibited under subsection (a) either on: 
(1) Financial statements prepared on the basis of accounting practices 
and principles that are reasonable in the circumstances; or 
(2) A fair valuation or other method that is reasonable in the circum- 
stances. 
(c) General Measuring Date. The effect of a distribution under subsection 
(a) is measured as of: 
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(1) The date the distribution is authorized if the payment occurs within 
four (4) months after the date of authorization; or 
(2) The date the payment is made if it occurs more than four (4) months 
after the date of authorization. 

(d) Special Measuring Date. If indebtedness is issued as a distribution, 
each payment of principal or interest on the indebtedness is treated as a 
distribution, the effect of which is measured on the date the payment is 
actually made. 

(e) Status of LLC Indebtedness for Distributions. An LLC’s indebted- 
ness to a member incurred by reason of a distribution made in accordance with 
this section is at parity with the LLC’s indebtedness to its general unsecured 
creditors, except to the extent subordinated by agreement and except to the 


extent provided otherwise by § 48-245-1101(a). 


History. 
Acts 1994, ch. 868, § 1. 


NOTES TO DECISIONS 


1. Distributions. 

Finding that the defendant investor was li- 
able to the plaintiff investors in plaintiffs’ con- 
tribution action was appropriate because the 
evidence did not preponderate against the trial 
court’s finding that the distributions made to 
plaintiffs by the limited liability company 
(LLC) constituted repayment of loans made to 
the LLC by plaintiffs, T.C.A. § 48-236-101(a). 
Thompson v. Davis, 308 S.W.3d 872, 2009 Tenn. 
App. LEXIS 613 (Tenn. Ct. App. Sept. 8, 2009), 
appeal denied, — S.W.3d —, 2010 Tenn. LEXIS 
208 (Tenn. Feb. 22, 2010). 

LLC that was created when the court con- 
firmed a Chapter 11 bankruptcy plan that was 
proposed by creditors of the LLC’s predeces- 
sor—a Tennessee LLC that was created to offer 


wireless internet services—was entitled to an 
order requiring the managing member of the 
LLC’s predecessor and his wife to return prop- 
erty the managing member took while he oper- 
ated the predecessor, and to pay the LLC 
$209,345 pursuant to 11 U.S.C.S. § 548 be- 
cause transfers they received from the LLC’s 
predecessor before it declared bankruptcy were 
constructively fraudulent; however, monthly 
draws in the amount of $7,500 the managing 
member took before the plan was confirmed 
were not recoverable under § 548, 11 U.S.C.S. 
§ 503, or T.C.A. § 48-236-105. Wisper II, LLC 
v. Abernathy (In re Wisper, LLC), — B.R. —, 
2015 Bankr. LEXIS 4083 (Bankr. W.D. Tenn. 
Dec. 2, 2015). 


CHAPTER 237 
LIABILITY UPON WRONGFUL DISTRIBUTION 


Section 
48-237-101. Liability upon wrongful distribution. 


48-237-101. Liability upon wrongful distribution. 


(a) Personal Liability. Unless such person complies with the applicable 
standards of conduct set forth in § 48-240-103 and § 48-241-111, a member or 
governor who votes for or assents to a distribution made in violation of 
§ 48-236-105 or the articles or operating agreement is personally liable to the 
LLC for the amount of the distribution that exceeds what could have been 
distributed without violating § 48-236-105 or the articles or operating agree- 
ment. 

(b) Right of Contribution. A governor or member held liable for an 
unlawful distribution under subsection (a) is entitled to contribution: 
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(1) From every other governor and member who voted for or assented to 
the distribution; and 

(2) From each member for the amount the member accepted, knowing the 
distribution was made in violation of § 48-236-105 or the articles or 
operating agreement. 

(c) Section Not a Limitation on Liability. Subject to subsection (d), this 
section shall not affect any obligation or liability of a governor or member 
under the articles or operating agreement or other applicable law for the 
amount of a distribution. 

(d) Member’s Liability. Unless otherwise agreed, a member who receives 
a distribution from an LLC or a manager or governor who votes for or assents 
to such distribution shall have no liability under this section or other 
applicable law for the amount of the distribution after the expiration of three 
(3) years from the date of the distribution. 


History. tions: A Pathetic Fallacy, 67 Tenn. L. Rev. 971 
Acts 1994, ch. 868, § 1. (2000). 


Law Reviews. 
Punitive Damages and Business Organiza- 


NOTES TO DECISIONS 


1. Applicability. LLC’s assets. Huggins v. McKee, 500 S.W.3d 
Statute of limitations was inapplicable be- 360, 2016 Tenn. App. LEXIS 354 (Tenn. Ct. 
cause a limited liability company (LLC) mem- App. May 31, 2016), appeal denied, — S.W.3d 


ber was not entitled to seek any damages from —, 2016 Tenn. LEXIS 697 (Tenn. Sept. 22, 
the LLC’s chief manager with regard to the 2016). 


distribution of the proceeds from the sale of the 


CHAPTER 238 
GOVERNANCE 


Section 

48-238-101. Management — Authorized signature. 
48-238-102. [Reserved.] 

48-238-103. Agency of members in a member-managed LLC. 
48-238-104. Agency of members in a board-managed LLC. 


48-238-101. Management — Authorized signature. 


(a) Management. 

(1) If the LLC is member-managed, all powers shall be exercised by or 
under the authority of, and the business and affairs of the LLC shall be 
managed by or under the direction of its members. , 

(2) Ifthe LLC is board-managed, all powers shall be exercised by or under 
the authority of, and the business and affairs of the LLC shall be managed 
by or under the direction of the board of governors, subject to subsection (b) 
and any limitations set forth in the articles or operating agreement. An LLC 
shall be either member-managed or board-managed, as designated in its 
articles. Unless otherwise provided in the articles or operating agreement, 
each governor shall have equal voting power per capita with each other 
governor. 
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(b) Authorized Signature. For convenience, one (1) or more managers, 
members or governors may be designated in the articles as persons authorized 
to execute instruments transferring real property held in the name of the LLC 
and may set forth any limitations on such authority. This designation, 
however, in the absence of a clear statement that the named person or persons 
are the only person or persons authorized to execute instruments transferring 
real property, does not imply that other members, managers or governors do 
not have the authority to execute such instruments under § 48-238-103 or 
§ 48-238-104. A grant of authority contained in the current articles is 
conclusive in favor of a person who gives value without knowledge to the 
contrary. 


History. Law Reviews. 
Acts 1994, ch. 868, § 1; 1995, ch. 403, §§ 50- Delaware LLCs for Tennessee Lawyers? 
52 (Richard Spore), 35 Tenn. B.J. 27 (1999). 


48-238-102. [Reserved.|] 


48-238-103. Agency of members in a member-managed LLC. 


(a) Unless the articles otherwise provide, if an LLC is member-managed, 
every member is an agent of the LLC for the purpose of its business, and the 
act of every member, including the execution in the LLC name of any 
instrument, for apparently carrying on in the usual way the business of the 
LLC of which such member is a member, binds the LLC, unless the member so 
acting has in fact no authority to act for the LLC in the particular matter, and 
the person with whom the member is dealing has knowledge of the fact that 
the member has no such authority. 

(b) An act of a member which is not apparently for carrying on of the 
business of the LLC in the usual way does not bind the LLC unless authorized 
by the other members. 

(c) Unless authorized by the other members, no single member or group of 
members less than all the members shall have authority to: 

(1) Dispose of the goodwill of the business; 

(2) Do any other act which would make it impossible to carry on the 
ordinary business of the LLC; 

(3) Confess a judgment; or 

(4) Submit an LLC claim or liability to arbitration or reference. 

(d) No act of a member in contravention of a restriction on such member’s 
authority shall bind the LLC to persons having knowledge of the restriction. 


History. 
Acts 1994, ch. 868, § 1. 


Law Reviews. 
Delaware LLCs for Tennessee Lawyers? 
(Richard Spore), 35 Tenn. B.J. 27 (1999). 


48-238-104. Agency of members in a board-managed LLC. 


(a) Unless the articles provide otherwise, if the LLC is board-managed, no 
member is an agent of the LLC for the purpose of its business, other than a 


48-239-101 LIMITED LIABILITY COMPANIES 628 


member designated by the board of governors, including the execution in the 
LLC name of any instrument, for apparently carrying on in the usual way the 
business of the LLC of which such person is a member, does not bind the LLC, 
unless the member so acting has in fact the authority to act for the LLC in the 
particular matter. 

(b) Unless the articles provide otherwise, if the LLC is board-managed, the 
following persons are agents of the LLC and may legally bind the LLC, subject 
to the limitation on such persons contained in chapters 201-248 of this title: 

(1) The chief manager; 

(2) A person designated in the articles or the operating agreement as 
being so authorized; and 

(3) A person designated in writing by action of the governors as being so 
authorized. 


History. 
Acts 1994, ch. 868, § 1; 1999, ch. 455, § 20. 
CHAPTER 239 
GOVERNOR MANAGEMENT 
Section 


48-239-101. Board of governors. 

48-239-102. Qualifications and election. 

48-239-103. Terms. 

48-239-104. Acts not void or voidable. 

48-239-105. Compensation. 

48-239-106. Classification of governors. 

48-239-107. Voting for governors. 

48-239-108. Resignation. 

48-239-109. Removal of governors. 

48-239-110. Vacancy on board. 

48-239-111. Board of governors meetings. 

48-239-112. Quorum and voting of board of governors. 
48-239-113. Action without a meeting. 

48-239-114. Committees established by the board of governors. 
48-239-115. Standard of conduct. 

48-239-116. Governor and manager conflict of interest. 


48-239-101. Board of governors. 


(a) General. In the event the LLC is board-managed, the initial board of 
governors may be named in the articles or may be elected. by the members. The 
board of governors must consist of one (1) or more entities which are members 
or individuals. The number of governors must be fixed by or in the manner 
provided in the articles or the operating agreement. The number of governors 
may be increased or, subject to § 48-239-103(b), decreased at any time by 
amendment to or in the manner provided in the articles or the operating 
agreement. 

(b) Size. The articles or operating agreement may establish a variable range 
for the size of the board of governors by fixing a minimum and maximum 
number of governors. If a variable range is established, the number of 
governors may be fixed or changed from time to time, within the minimum and 
maximum, by the members or the board of governors as provided in the articles 
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or the operating agreement. Unless the articles or operating agreement 
specifically provides otherwise, only the members may change the range for 
the size of the board or change from a fixed to a variable-range size board or 
vice versa. 


History. 
Acts 1994, ch. 868, § 1; 1999, ch. 455, § 21. 


48-239-102. Qualifications and election. 


(a) Natural Person. Governors must be natural persons. The method of 
election and any additional qualifications for governors may be imposed by or 
in the manner provided in the articles or operating agreement. 

(b) Nonresident. Unless the articles or operating agreement provides 
otherwise, a governor need not be a resident of this state or a member of the 
LLC. 

(c) Governor Other Than a Natural Person. Except for members, all 
governors shall be natural persons. In the event an entity that is a member is 
elected governor, the entity shall exercise its duties and authority by such 
officer or agent as the bylaws or equivalent of such entity may prescribe or, in 
the absence of such a provision, as the board of directors, board of governors or 
equivalent of such entity may determine. The secretary of the LLC shall be 
provided with written directions as to whom the designated natural person is 
that is to function on behalf of the entity. This designation may be changed 
from time to time. The LLC may rely upon the representations of such officer 
or agent as to the authority unless such authority is questioned. 

(d) Deemed Resignation of a Governor Other Than a Natural 
Person. In the event a governor, other than a natural person, bankrupts or 
dissolves, such governor is deemed to have immediately resigned as a gover- 
nor. 


History. 
Acts 1994, ch. 868, § 1; 1995, ch. 403, § 54. 


48-239-103. Terms. 


(a) General. Unless fixed terms (including staggered terms) are provided 
for in the articles or operating agreement, a governor serves for an indefinite 
term that expires at the next regular meeting of the members. A fixed term of 
a governor must not exceed three (3) years. A governor holds office for the term 
for which the governor was elected and until a successor is elected and has 
qualified, or until the earlier death, resignation, removal, or disqualification of 
the governor. . 

(b) Decrease in Number. A decrease in the number of governors does not 
shorten an incumbent governor’s term. 

(c) Vacancy Term. The term of a governor elected to fill a vacancy expires 
at the next members’ meeting at which governors are elected. 


History. 
Acts 1994, ch. 868, § 1. 
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48-239-104. Acts not void or voidable. ‘ 


The expiration of a governor’s term with or without the election of a qualified 
successor does not make prior or subsequent acts of the governors or the board 
of governors void or voidable. 


History. 
Acts 1994, ch. 868, § 1. 


48-239-105. Compensation. 


Subject to any limitations in the articles or operating agreement, the board 
of governors may fix the compensation of governors for the following board. 
Such compensation is subject to approval by the members. If the initial board 
of governors is selected by the organizers, that board’s compensation, if any, 
shall be retroactively established by the members at the first meeting of the 
members. 


History. 
Acts 1994, ch. 868, § 1. 


48-239-106. Classification of governors. 


Governors may be divided into classes as provided in the articles or 
operating agreement. 


History. 
Acts 1994, ch. 868, § 1. 


48-239-107. Voting for governors. 


(a) Plurality. Unless otherwise provided in the articles or operating agree- 
ment, governors are elected by a plurality of the voting power exercised in the 
election at a meeting at which a quorum is present. 

(b) Noncumulative Voting. Members do not have a right to cumulate their 
votes for governors unless the articles or operating agreement so provides. 

(c) Cumulative Voting. A statement included in the articles or operating 
agreement that “(all) (a designated voting group of) members are entitled to 
cumulate their votes for governors” (or words of similar import) means the 
members designated are entitled to multiply the number of votes they are 
entitled to cast by the number of governors for whom they are entitled to vote 
and cast the product for a single candidate or distribute the product among two 
(2) or more candidates. 

(d) Notice of Cumulative Voting. Membership interests otherwise en- 
titled to vote cumulatively may not be voted cumulatively at a particular 
meeting unless: 

(1) The meeting notice states conspicuously that cumulative voting is 
authorized; or 

(2) A member who has the right to cumulate such member’s votes gives 
notice to the secretary of the LLC no fewer than forty-eight (48) hours before 
the time set for the meeting of such member’s intent to cumulate such 
member’s votes during the meeting, and if one (1) member gives this notice, 
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all other members in the same voting group participating in the election are 
entitled to cumulate their votes without giving further notice. The secretary 
shall announce before the election that cumulative voting is in effect. 


History. 
Acts 1994, ch. 868, § 1. 


48-239-108. Resignation. 


A governor may resign at any time by giving a written resignation to the 
secretary or chief manager of the LLC. The resignation is effective without 
acceptance when such resignation is actually received by the secretary or chief 
manager of the LLC, unless a later effective time is specified in such 
resignation. 


History. 
Acts 1994, ch. 868, § 1. 


48-239-109. Removal of governors. 


(a) The members may remove one (1) or more governors with or without 
cause at any time unless the articles or operating agreement provide that 
governors may only be removed for cause. 

(b) If a governor is elected by a voting group of members, only the members 
of that voting group may participate in the vote to remove the governor without 
cause. 

(c) Cumulative voting and removal. If cumulative voting is authorized, a 
governor may not be removed if the number of votes sufficient to elect the 
governor under cumulative voting is voted against the governor’s removal. If 
cumulative voting is not authorized, a governor may be removed only if the 
number of votes cast to remove the governor exceeds the number of votes cast 
not to remove the governor. 

(d) If the articles or operating agreement so provide, any or all of the 
governors may be removed for cause by a vote of a majority of the entire board 
of governors. 

(e) Meeting for removal. A governor may be removed by the members or 
governors only at a meeting called for the purpose of removing the governor 
and the meeting notice must state that the purpose, or one (1) of the purposes, 
of the meeting is removal of one (1) or more governors. 

(f) Removal of governor by judicial proceeding. 

(1) A court of record having equity jurisdiction in the county where an 
LLC’s principal executive office (or, if none in this state, its registered office) 
is located may remove a governor of the LLC from office in a proceeding 
commenced either by the LLC or by such number of its members as 
represent at least ten percent (10%) of the outstanding voting power of the 
members of the LLC if the court finds that: 

(A) The governor engaged in fraudulent or dishonest conduct, or gross 
abuse of authority or discretion, with respect to the LLC; and 
(B) Removal is in the best interest of the LLC. 

(2) The court that removes a governor may bar the governor from 

reelection for a period prescribed by the court. 
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(3) If removal is by a court, the secretary or the court on its own motion 
may call a meeting of the members to elect one (1) or more new governors. 


History. 
Acts 1994, ch. 868, § 1. 


48-239-110. Vacancy on board. 


(a) Unless the articles or operating agreement provide otherwise, if a 
vacancy occurs on a board of governors, including a vacancy resulting from an 
increase in the number of governors or a vacancy resulting from a removal 
with or without cause: 

(1) The members may fill the vacancy; 

(2) The board of governors may fill the vacancy; or 

(3) If the governors remaining in office constitute fewer than a quorum of 
the board, they may fill the vacancy by the affirmative vote of a majority of 
all the governors remaining in office. 

(b) If the vacant office was held by a governor elected by a voting group of 
members, only members within that voting group are entitled to vote to fill the 
vacancy if it is filled by the members. 

(c) A vacancy that will occur at a specific later date (by reason of a 
resignation effective at a later date under § 48-239-108 or otherwise) may be 
filled before the vacancy occurs but the new governor may not take office until 
the vacancy occurs. 


History. 
Acts 1994, ch. 868, § 1. 


48-239-111. Board of governors meetings. 


(a) Time and Place. Meetings of the board of governors may be held from 
time to time as provided in the articles or operating agreement at any place 
within or without the state that the board of governors may select or by any 
means described in subsection (b). If the board of governors fails to select a 
place for a meeting, the meeting must be held at the principal executive office, 
unless the articles or operating agreement provides otherwise. 

(b) Electronic Communications. 

(1) Unless the articles or operating agreement provides otherwise, the 
board of governors may permit any or all governors to participate by or 
conduct the meeting through the use of any means of communication by 
which all governors participating may simultaneously hear each other 
during the meeting. A governor participating in a meeting by this means is 
deemed to be present in person at the meeting and the minutes may reflect 
such. 

(2) A meeting held by electronic communication shall be deemed held at 
the location required by this section, articles or operating agreement. 

(c) Calling Meetings and Notice. Unless the articles or operating agree- 
ment provides otherwise, the chief manager or the lesser of a majority of the 
governors or two (2) governors may call a special meeting of the board of 
governors by giving two (2) days’ notice to all governors of the date, time, and 
place of the meeting. The notice need not state the purpose of the meeting 
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unless chapters 201-248 of this title, the articles or the operating agreement 
requires it. 

(d) Previously Scheduled Meetings. If the day or date, time, and place of 
a board of governors meeting have been provided in the articles or operating 
agreement, or a regular meeting date, time and place have been established by 
the board of governors, no notice of such meeting is required. Notice of an 
adjourned meeting need not be viven other than by announcement at the 
meeting at which adjournment is taken; provided, that the period of adjourn- 
ment does not exceed one (1) month for any one (1) adjournment. 

(e) Waiver of Notice. 

(1) A governor may waive any notice required by this section, the articles 
or operating agreement before or after the date and time stated in the notice. 
Except as provided in subdivision (e)(2), the waiver must be in writing, 
signed by the governor entitled to the notice, and filed with the minutes or 
other records of the LLC. 

(2) A governor’s attendance at or participation in a meeting waives any 
required notice to the governor of the meeting unless the governor at the 
beginning of the meeting (or promptly upon arrival) objects to holding the 
meeting or transacting business at the meeting and does not thereafter vote 
for or assent to any action taken at the meeting. 


History. 
Acts 1994, ch. 868, § 1. 


48-239-112. Quorum and voting of board of governors. 


(a) Unless the articles or operating agreement requires a different number, 
a quorum of a board of governors consists of: 

(1) A majority of the fixed number of governors, if the LLC has a fixed 
board size; 

(2) Amajority of the number of governors prescribed under § 48-239-101, 
or if no number is prescribed, the number in office immediately before the 
meeting begins, if the LLC has a variable-range board. 

(b) The articles or operating agreement may authorize a quorum of a board 
of governors to consist of no fewer than one third (14) of the fixed or prescribed 
number of governors determined under subsection (a). 

(c) If a quorum is present, the affirmative vote of a majority of governors 
present is the act of the board of governors unless the act, articles or operating 
agreement requires the vote of a greater number of governors. 

(d) If a quorum is present when a duly called or held meeting is convened, 
the governors present may continue to transact business until adjournment, 
even though the withdrawal of a number of governors originally present leaves 
less than the proportion or number otherwise required for a quorum. 

(e) A governor who is present at a meeting of the board of governors when 
LLC action is taken is deemed to have assented to the action taken unless: 

(1) The governor objects at the beginning of the meeting (or promptly 
upon the governor’s arrival) to holding it or transacting business at the 
meeting; 

(2) The governor’s dissent or abstention from the action taken is entered 
in the minutes of the meeting; or 
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(3) The governor delivers written notice of dissent or abstention to the 
presiding officer of the meeting before its adjournment or to the LLC 
immediately after adjournment of the meeting. The right of dissent or 
abstention is not available to a governor who votes in favor of the action 
taken. 


History. 
Acts 1994, ch. 868, § 1; 1995, ch. 403, § 55. 


48-239-113. Action without a meeting. 


(a) Method. 

(1) Unless the articles or operating agreement provides otherwise, an 
action required or permitted to be taken at a board of governors meeting may 
be taken without a meeting. If all governors consent to taking such action 
without a meeting, the affirmative vote of the number of governors that 
would be necessary to authorize or take such action at a meeting is the act 
of the board of governors. The action must be evidenced by one (1) or more 
written consents describing the action taken, signed by each governor in one 
(1) or more counterparts, indicating the signing governor’s vote or abstention 
on the action, and shall be included in the minutes or filed with the LLC’s 
records reflecting the action taken. 

(2) Notwithstanding subdivision (a)(1), the articles or operating agree- 
ment may provide for written governor action to be taken without all 
governors consenting to the waiver of actual meeting, but such consent must 
be of at least two thirds (24) of the governors. 

(b) Effective Time. The written action is effective when the last required 
governor signs the action, unless a different effective time is provided in the 
written action. 

(c) Notice and Liability. If the articles or operating agreement permits 
written action and waiver of meetings by less than all governors, all governors 
must be notified immediately of the action’s text and effective date. Failure to 
provide the notice does not invalidate the written action. A governor who does 
not sign or consent to the written action has no liability for the action or actions 
taken by this written action. 

(d) Consent Equals Meeting. A consent signed under this section has the 
effect of a meeting vote and may be described as such in any document. Any 
action requiring a meeting by the board of governors is satisfied by a consent 
signed under this section. 


History. 
Acts 1994, ch. 868, § 1. 


48-239-114. Committees established by the board of governors. 


(a) Generally. With respect to a board-managed LLC, a resolution ap- 
proved by the affirmative vote of a majority of the board of governors may 
establish committees having the authority of the board in the management of 
the business of the LLC only to the extent provided in the resolution, including 
special litigation committees to consider legal rights or remedies of the LLC 
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and whether those rights and remedies should be pursued. Committees other 
than special litigation committees are subject at all times to the direction and 
control and serve at the pleasure of the board of governors. 

(b) Membership. With respect to a board-managed LLC, unless the articles 
or operating agreement provides for a different membership or manner of 
appointment, a committee consists of one (1) or more persons appointed by 
affirmative vote of a majority of the governors in office when the action is 
taken. Each member of a committee must be a member of the board of 
governors of the LLC; provided, that unless the articles or operating agree- 
ment provides otherwise, non-governors may serve on the special litigation 
committee. 

(c) Procedure. Sections 48-239-111 — 48-239-113 apply to committees and 
members of committees to the same extent as those sections apply to the board 
of governors and governors. 

(d) Minutes. Minutes, if any, of committee meetings must be made avail- 
able upon request to members of the committee and to any governor. 

(e) Standard of Conduct. The establishment of, delegation of authority to, 
and action by a committee does not alone constitute compliance by a governor 
with the standard of conduct set forth in § 48-239-115. 

(f) Committee Authority. To the extent specified by the board of governors 
or in the articles or operating agreement, each committee may exercise the 
authority of the board of governors under § 48-238-101(a)(2). 

(¢) Limitations on Committee Authority. A committee may not, 
however: 

(1) Authorize distributions, except according to a formula or method 
prescribed by the board of governors; 

(2) Approve or propose to members actions that chapters 201-248 of this 
title requires to be approved by members; 

(3) Fill vacancies on the board of governors or on any of its committees; 

(4) Adopt a plan of merger not requiring member approval; 

(5) Authorize or approve reacquisition of membership interest, except 
according to a formula or method prescribed by the board of governors; or 

(6) Authorize or approve the issuance or sale or contract for sale of 
membership interest, or determine the designation and relative rights, 
preferences, and limitations of a class or series of membership interests, 
except that the board of governors may authorize a committee (or chief 
manager of the LLC) to do so within limits specifically prescribed by the 
board of governors. 

(h) Standard of Conduct for Committee Members. Each governor 
serving on a committee and each person not a governor serving on a special 
litigation committee shall be subject to the standard of conduct set forth in 
§ 48-239-115 and shall be subject to the same conflict of interest rules and 
exemptions as found in § 48-239-116. 


History. 
Acts 1994, ch. 868, § 1. 


48-239-115 LIMITED LIABILITY COMPANIES 636 


48-239-115. Standard of conduct. . 


(a) Standard and Liability. A governor shall discharge the duties of the 
position as a governor, including duties as a member of a committee, in good 
faith, in a manner the governor reasonably believes to be in the best interests 
of the LLC, and with the care an ordinarily prudent person in a like position 
would exercise under similar circumstances. 

(b) Reliance. 

(1) A governor is entitled to rely on information, opinions, reports, or 
statements, including financial statements and other financial data, if 
prepared or presented by: 

(A) One (1) or more managers or employees of the LLC whom the 
governor reasonably believes to be reliable and competent in the matters 
presented; 

(B) Legal counsel, public accountants, or other persons as to matters 
that the governor reasonably believes are within the person’s professional 
or expert competence; or 

(C) A committee of the board of governors of which the governor is not 
a member, if the governor reasonably believes the committee merits 
confidence. 

(2) A governor is not acting in good faith if the governor has knowledge 
concerning the matter in question that makes reliance otherwise permitted 
by subdivision (b)(1) unwarranted. 

(c) Limitation on Liability. A governor is not liable for any action taken as 
a governor, or any failure to take action, if the governor performed the duties 
of the office in compliance with subsections (a) and (b). 

(d) Elimination or Limitation of Liability. A governor’s personal liabil- 
ity to the LLC or its members for monetary damages for breach of fiduciary 
duty as a governor may be eliminated or limited in the articles or operating 
agreement; such provisions shall not eliminate or limit the liability of a 
governor for the following: 

(1) For any breach of the governor’s duty of loyalty to the LLC or its 
members; however, the articles or operating agreement may define the duty 
of loyalty in a manner to reflect the understanding of the parties, provided 
such definition is not manifestly unreasonable under the circumstances; 

(2) For acts or omissions not in good faith or that involve intentional 
misconduct or a knowing violation of law; 

(3) Under § 48-237-101; or 

(4) For any act or omission occurring before the date when the provision 
in the articles eliminating or limiting liability becomes effective. 

(e) Modification of Standard of Conduct in Articles or Operating 
Agreement. Notwithstanding anything to the contrary in this section, the 
articles or operating agreement may define the standard of conduct for 
governors in a manner to reflect the understanding of the parties; provided, 
that such definition is not manifestly unreasonable under the circumstances. 

(f) Burden of Proof. A person alleging a violation of this section has the 
burden of proving the violation. 
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History. Law Reviews. 
Acts 1994, ch. 868, § 1; 1995, ch. 403, §§ 56- Delaware LLCs for Tennessee Lawyers? 
58. (Richard Spore), 35 Tenn. B.J. 27 (1999). 


48-239-116. Governor and manager conflict of interest. 


(a) Definition and Scope. A conflict of interest transaction is a transac- 
tion with the LLC in which a governor, manager or non-governor member of a 
special litigation committee of the LLC has a direct or indirect interest. A 
conflict of interest transaction is not voidable by the LLC solely because of the 
governor’s or manager’s interest in the transaction if any one (1) of the 
following is true: 

(1) The material facts of the transaction and the governor’s or manager’s 
interest were disclosed or known to the board of governors or a committee of 
the board of governors and the board of governors or committee authorized, 
approved, or ratified the transaction; 

(2) The material facts of the transaction and governor’s or manager’s 
interest were disclosed or known to the members entitled to vote and they 
authorized, approved, or ratified the transaction; 

(3) The transaction was fair to the LLC; or 

(4) The transaction was of a nature in which the conflict of interest is 
waived by the articles or operating agreement. Such waiver shall be upheld 
unless manifestly unreasonable under the circumstances. 

(b) For purposes of this section, a governor or manager of the LLC has an 
indirect interest in a transaction if, but not only if: 

(1) Another entity in which the governor or manager has a material 
financial interest or in which the governor or manager is a general partner 
is a party to the transaction; or 

(2) Another entity of which the governor or manager is a governor, 
director, manager, officer, or trustee is a party to the transaction and the 
transaction is or should be considered by the board of governors of the LLC. 
(c) Authorization, Approval and Ratification Under Subdivision 

(a)(1). For purposes of subdivision (a)(1), a conflict of interest transaction is 
authorized, approved, or ratified if it receives the affirmative vote of a majority 
of the governors on the board of governors (or on the committee) who have no 
direct or indirect interest in the transaction, but a transaction may not be 
authorized, approved, or ratified under this section by a single governor. If a 
majority of the governors who have no direct or indirect interest in the 
transaction vote to authorize, approve, or ratify the transaction, a quorum is 
present for the purpose of taking action under this section. The presence of, or 
a vote cast by, a governor with a direct or indirect interest in the transaction 
does not affect the validity of any action taken under subdivision (a)(1) if the 
transaction is otherwise authorized, approved, or ratified as provided in that 
subsection. 

(d) Authorization, Approval and Ratification Under Subdivision 
(a)(2). For purposes of subdivision (a)(2), a conflict of interest transaction is 
authorized, approved, or ratified if it receives the vote of a majority of the 
membership interests entitled to be counted under this subsection (d). Mem- 
bership interests owned by or voted under the control of a governor or manager 
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who has a direct or indirect interest in the transaction, and membership 
interests owned by or voted under the control of an entity described in 
subdivision (b)(1), may not be counted in a vote of members to determine 
whether to authorize, approve or ratify a conflict of interest transaction under 
subdivision (a)(2). The vote of those membership interests, however, shall be 
counted in determining whether the transaction is approved under other 
provisions of chapters 201-248 of this title. A majority of the membership 
interests, whether or not present, that are entitled to be counted in a vote on 
the transaction under this subsection (d) constitutes a quorum for the purpose 
of taking action under this section. 


History. 
Acts 1994, ch. 868, § 1; 1995, ch. 403, § 59. 
CHAPTER 240 
MEMBER MANAGEMENT 
Section 


48-240-101. Member-managed. 
48-240-102. Standard of member conduct in a member-managed LLC. 
48-240-103. Member conflicts of interest. 


48-240-101. Member-managed. 


If the LLC has elected to be member-managed, any actions that would 
require the action of the board of governors shall be made by the members. 
Unless chapters 201-248 of this title, the articles or operating agreement 
require otherwise, decisions shall be made and actions taken by a majority vote 
of the members acting in their capacity as members present at a meeting at 
which a quorum is established. 


History. ciary Duties When One Member Takes a Piece 
Acts 1994, ch. 868, § 1; 1995, ch. 403, § 60. of the LLC Pie? (Richard Spore), 40 Tenn. B.J. 


Law Reviews. 22 (2004). 


Getting Your Fair Share: What Are the Fidu- 


48-240-102. Standard of member conduct in a member-managed LLC. 


(a) Fiduciary Duty of Members of Member-Managed LLC. Except as 
provided in the articles or operating agreement, every member of a member- 
managed LLC must account to the LLC for any benefit, and hold as trustee for 
it any profits derived by the member without the consent of the other members 
from any transaction connected with the formation, conduct, or liquidation of 
the LLC or from any use by the member of its property including, but not 
limited to, confidential or proprietary information of the LLC or other matters 
entrusted to the member as a result of such person’s status as a member. 

(b) Standard of Conduct. A member of a member-managed LLC shall 
discharge such member’s duties as a member, including all duties as a member 
of a committee: | 

(1) In good faith; 
(2) With the care an ordinarily prudent person in a like position would 
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exercise under similar circumstances; and 
(3) In a manner the member reasonably believes to be in the best interest 
of the LLC. | 

(c) Reliance. A member of a member-managed LLC is entitled to rely on 
information, opinions, reports or statements, including financial statements 
and other financial data, if prepared or presented by: 

(1) One (1) or more managers or employees of the LLC whom the member 
reasonably believes to be reliable and competent in the matters presented; 

(2) Legal counsel, public accountants or other persons as to matters the 
member reasonably believes are within the person’s professional or expert 
competence; or 

(3) A committee of the members of which such member is not a member, 
if the member reasonably believes the committee merits confidence. 

(d) Good Faith Requirement. The member is not acting in good faith if 
the member has knowledge concerning the matter in question that makes 
reliance otherwise committed by subsection (c) unwarranted. 

(e) Limitation of Liability for Action. A member is not liable for any 
action taken as a member, or any failure to take any action, if the member 
performed the duties of the position as a member in compliance with this 
section... 

(f) Burden of Proof. A person alleging a violation of this section has the 
burden of proving the violation. 

(g) Modification of Standard of Conduct in Articles or Operating 
Agreement. Notwithstanding anything to the contrary in this section, the 
articles or operating agreement may define the standard of conduct in a 
manner to reflect the understanding of the parties provided such definition is 
not manifestly unreasonable under the circumstances. 


History. Law Reviews. 
Acts 1994, ch. 868, § 1; 1995, ch. 403, § 61. Delaware LLCs for Tennessee Lawyers? 


Croaccttntecancas (Richard Spore), 35 Tenn. B.J. 27 (1999). 


Confidentiality of public records, § 10-7-504. 


48-240-103. Member conflicts of interest. 


(a) Conflict and Procedure When Conflict Arises. A contract or other 
transaction between an LLC and one (1) or more of its members, or between a 
member-managed LLC and an organization in or of which one (1) or more of its 
members are governors, directors, managers, officers, partners, fiduciaries or 
similar equivalent or have a material financial interest, is not voidable because 
the member or members or the other organizations are parties or because the 
member or members are present at the meeting of the members or a committee 
at which the contract or transaction is authorized, approved, or ratified, if: 

(1) The contract or transaction was, and the person asserting the validity 
of the contract or transaction sustains the burden of establishing that the 
contract or transaction was, fair and reasonable as to the LLC at the time it 
was authorized, approved, or ratified; 

(2) The material facts as to the contract or transaction and as to the 
member’s or members’ interest are fully disclosed or known to the members 
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and, unless the articles or operating agreement requires the specific ap- 
proval of subdivision (a)(2)(A) or (a)(2)(B), the contract or transaction is 
approved in good faith by either: 

(A) The owners of a majority of the voting power of the membership 
interests entitled to vote that are owned by persons other than the 
interested member or members; or 

(B) The owners of a majority of the financial interest of the membership 
interests that are owned by persons other than the interested member or 
members; } | 
(3) The material facts as to the contract or transaction and as to the 

member’s or members’ interest are fully disclosed or known to the members 
or a committee, and the members or committee authorizes, approves, or 
ratifies the contract or transaction in good faith by a majority of the 
membership interest entitled to vote or committee members, but the 
interested member or members must not be counted in determining the 
presence of a quorum and must not vote; 

(4) The material facts of the transaction and the member’s or members’ 
interest were disclosed or known to a committee of not less than three (3) 
members, none of whom had a direct or indirect interest in the transaction, 
and such committee authorized, approved or ratified the transaction; 

(5) The contract or transaction is a distribution described in chapter 236 
of this title or a merger or sale of assets described in chapter 244 of this title; 
or 

(6) Notwithstanding anything to the contrary in this section, the articles 
or operating agreement may define the standard of conduct of the members 
in a manner to reflect the understanding of the parties; provided, that such 
definition is not manifestly unreasonable under the circumstances. 

(b) Material Financial Interest. For purposes of this section: 

(1) A member does not have a material financial interest in a resolution 
fixing the compensation of a manager, employee, or agent of the LLC, even 
though the member is also receiving compensation from the LLC; and 

(2) A member has a material financial interest in each organization in 
which the member, or the spouse, parents, children and spouses of children, 
brothers and sisters and spouses of brothers and sisters of the member, or 
other lineal descendants of the member, or any combination of them, has a 
material financial interest. 


History. Law Reviews. 
Acts 1994, ch. 868, § 1; 1995, ch. 403, §§ 62- Delaware LLCs for Tennessee Lawyers? 
64. (Richard Spore), 35 Tenn. B.J. 27 (1999). 
CHAPTER 241 
MANAGERS 
Section 


48-241-101. Managers required. 

48-241-102. Duties of required managers. 
48-241-103. Election or appointment of managers. 
48-241-104. Qualifications of managers. 
48-241-105. Multiple managerial positions. 
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Section 

48-241-106. Managers considered elected. 
48-241-107. Removal of a manager. 
48-241-108. Contract rights. 

48-241-109. Resignation and vacancy. 
48-241-110. Delegation. 

48-241-111. Standard of conduct. 


48-241-101. Managers required. 


An LLC must have individuals exercising the functions of the offices, 
however designated, of chief manager and secretary. 


History. 
Acts 1994, ch. 868, § 1. 


48-241-102. Duties of required managers. 


(a) Presumption and Modification. Unless: 

(1) The articles or the operating agreement provide otherwise; 

(2) If the LLC is board-managed, a resolution of the board of governors 
providing otherwise; or 

(3) If the LLC is member-managed, a written resolution of the members 
providing otherwise; 

the chief manager and secretary have the duties specified in this section. 
(b) Chief Manager. The chief manager shall: 

(1) See that all orders and resolutions of the board of governors or 
members are carried into effect; 

(2) Sign and deliver in the name of the LLC any deeds, mortgages, bonds, 
contracts or other instruments pertaining to the business of the LLC, except 
in cases in which the authority to sign and deliver is required by law to be 
exercised by another person or is expressly delegated: 

(A) By the articles or operating agreement; 

(B) The board of governors if the LLC is board-managed; or 

(C) Members if the LLC is member-managed to some other manager or 
agent of the LLC; 

(3) Perform other duties prescribed by the board of governors or the 
members; and 

(4) In the event the LLC has a vacancy in the office of secretary, any 
notices, documents or other matters that otherwise are required to go to the 
secretary may be delivered to the chief manager. 

(c) Secretary. The secretary shall: 

(1) Keep accurate membership records for the LLC; 

(2) Maintain records of and, whenever necessary, certify all proceedings of 
the board of governors, members or committees of the LLC; 

(3) Receive notices required to be sent to the secretary and to keep a 
record of such notices in the records of the LLC; and 

(4) Perform other duties prescribed by the board of governors, the 
members or by the chief manager. 


History. 
Acts 1994, ch. 868, § 1. 
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48-241-103. Election or appointment of managers. 


(a) Board of Governors Form. Ifthe LLC is board-managed, the board of 
governors shall elect or appoint, in a manner set forth in the articles or 
operating agreement or in a resolution approved by the affirmative vote of a 
majority of the governors present, the chief manager, secretary and any other 
managers or agents the board of governors considers necessary or desirable for 
the operation and management of the LLC. These managers and agents have 
the powers, rights, duties, responsibilities, and terms in office provided for in 
the articles or operating agreement or determined by the board of governors. 

(b) Member-Managed Form. If the LLC is member-managed, the mem- 
bers shall elect or appoint, in a manner set forth in the articles or operating 
agreement or in a resolution approved by the affirmative vote of a majority of 
the voting power at a duly held meeting, the chief manager, secretary and any 
other managers or agents the members consider necessary or desirable for the 
operation of the LLC. These managers and agents have the powers, rights, 
duties, responsibilities, and terms in office provided for in the articles, 
operating agreement or as determined by the members and set forth in the 
resolution establishing the other manager positions. 


History. 
Acts 1994, ch. 868, § 1. 


48-241-104. Qualifications of managers. 


Managers need not be residents of this state or members of the LLC unless 
the articles or operating agreement so require. The articles or operating 
agreement may prescribe other qualifications for managers. 


History. 
Acts 1994, ch. 868, § 1. 


48-241-105. Multiple managerial positions. 


Any number of managerial positions or functions of those positions other 
than those of chief manager and secretary may be held or exercised by the 
same person. If a document must be signed by persons holding different 
positions or functions and a person holds or exercises more than one (1) of 
those positions or functions, that person may sign the document in more than 
one (1) capacity, but only if the document indicates each capacity in which the 
person signs. 


History. 
Acts 1994, ch. 868, § 1. 


48-241-106. Managers considered elected. 


If the LLC is board-managed, in the absence of an election or appointment 
of managers by the board of governors, or if the LLC is member-managed in the 
absence of an election or appointment of managers by the members, then the 
person or persons exercising the principal functions of the chief manager or the 
secretary are considered to have been elected to those offices, except for the 
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purpose of determining the location of the principal executive office, which in 
that case is the registered office of the LLC. 


History. 
Acts 1994, ch. 868, § 1. 


48-241-107. Removal of a manager. 


(a) Unless otherwise provided in the articles or operating agreement, if the 
LLC is board-managed: 
(1) A manager serves at the pleasure of the board of governors; 
(2) The board of governors may remove a manager at any time with or 
without cause; and 
(3) The board of governors may eliminate any manager position other 
than chief manager or secretary at any time. 
(b) Unless otherwise provided in the articles or operating agreement, if the 
LLC is member-managed: 
(1) A manager serves at the pleasure of the members; 
(2) The members may remove a manager at any time with or without 
cause; and 
(3) The members may eliminate any manager position other than chief 
manager or secretary at any time. 
(c) The removal of a manager under subsection (a) or (b) is without prejudice 
to the contractual rights of the manager, if any. 


History. 
Acts 1994, ch. 868, § 1. 


48-241-108. Contract rights. 


(a) Board-Managed. With respect to a board-managed LLC, the election 
or appointment of a person as a manager or agent does not, of itself, create 
contract rights. An LLC may enter into a contract with a manager or agent for 
any period of time if, in the board of governors’ judgment, the contract would 
be in the best interests of the LLC. The fact that the contract may be for a term 
longer than the terms of the governors who authorized or approved the 
contract does not make the contract void or voidable. 

(b) Member-Managed. With respect to a member-managed LLC, the 
election or appointment of a person as a manager or agent does not, of itself, 
create contract rights. An LLC may enter into a contract with a manager or 
agent for any period of time if, in the members’ judgment, the contract would 
be in the best interest of the LLC. 

(c) Removal or Resignation Does not Affect Contract Rights. A 
manager’s removal does not affect the manager’s contract rights, if any, with 
the LLC. A manager’s resignation does not affect the LLC’s contract rights, if 
any, with the manager. 


History. 
Acts 1994, ch. 868, § 1. 
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48-241-109. Resignation and vacancy. 


. 


(a) Resignation. Unless otherwise provided in an employment contract or 
an agreement with the LLC, a manager may resign at any time by giving 
written notice to the LLC. The resignation is effective without acceptance 
when the notice is delivered to the LLC, unless a later effective date is specified 
in the notice. 

(b) Vacancy. A vacancy in an office because of death, resignation, removal, 
disqualification, or other cause may, or in the case of a vacancy in the office of 
chief manager or secretary, must be filled for the unexpired portion of the term 
in the manner provided in the articles or operating agreement, or, if the LLC 
is board-managed, as determined by the board of governors, or, if the LLC is 
member-managed, as determined by the members. If a vacancy will be created 
by a resignation which is made effective at a later date and the LLC accepts the 
future effective date, the board of governors of a board-managed LLC or the 
members of a member-managed LLC may fill the pending vacancy before the 
effective date if the action provides that the successor does not take office until 
the effective date. | 


History. 
Acts 1994, ch. 868, § 1. 


48-241-110. Delegation. 


Unless prohibited by the articles, the operating agreement, or by a 
resolution: 
(1) Adopted by the affirmative vote of the governors present at a duly held 
meeting of a board-managed liability company; or 
(2) Approved by the affirmative vote of a majority of the membership 
interest entitled to vote at a duly held meeting of the members of a 
member-managed LLC; 
a manager elected or appointed may, without further approval, delegate some 
or all of the duties and powers of an office to other persons. A manager who 
delegates the duties or powers of an office remains subject to the standard of 
conduct for a manager with respect to the discharge of all duties and powers so 
delegated. 


History. 
Acts 1994, ch. 868, § 1. 


48-241-111. Standard of conduct. 


(a) General. A manager shall discharge the duties of an office in good faith, 
in a manner the manager reasonably believes to be in the best interests of the 
LLC, and with the care an ordinarily prudent person in a like position would 
exercise under similar circumstances. Notwithstanding anything to the con- 
trary in this section, the articles or operating agreement may define the 
standard of conduct of the managers in a manner to reflect the understanding 
of the parties; provided, that such definition is not manifestly unreasonable 
under the circumstances. 
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(b) Reliance Permitted. In discharging such duties, a manager is entitled 
to rely on information, opinions, reports, or statements, including financial 
statements and other financial data, if prepared or presented by: 

(1) One (1) or more managers or employees of the LLC whom the member 
reasonably believes to be reliable and competent in the matters presented; or 

(2) Legal counsel, public accountants, or other persons as to matters the 
officer reasonably believes are within the person’s professional or expert 
competence. 

(c) Where Reliance not Permitted. A manager is not acting in good faith 
who has knowledge concerning the matter in question that makes reliance 
otherwise permitted by subsection (b) unwarranted. 

(d) Limitation on Liability. A manager is not liable for any action taken as 
a manager, or any failure to take any action, if the manager performed the 
duties of the office in compliance with this section. 

(e) Effect of Delegation. A person exercising the principal functions of an 
office or to whom some or all of the duties and powers of an office are delegated 
pursuant to § 48-241-110 is considered a manager for purposes of this section. 


History. 
Acts 1994, ch. 868, § 1; 1995, ch. 403, § 65. 


Law Reviews. 
Delaware LLCs for Tennessee Lawyers? 
(Richard Spore), 35 Tenn. B.J. 27 (1999). 


CHAPTER 242 
LOANS AND OBLIGATIONS 


Section 
48-242-101. Loans, guarantees and suretyship. 
48-242-102. Advances. 


48-242-101. Loans, guarantees and suretyship. 


(a) Prerequisites. Unless otherwise provided in chapters 201-248 of this 
title or the articles or operating agreement, an LLC may lend money to, 
guarantee an obligation of, become a surety for, or otherwise financially assist 
a person: 

(1) In the usual and regular course of business of the LLC; 

(2) With, or for the benefit of, a related LLC, an organization in which the 
LLC has a financial interest, an organization with which the LLC has a 
business relationship, or an organization to which the LLC has the power to 
make donations; or 

(3) With, or for the benefit of, a manager or other employee of the LLC or 
a subsidiary, including a manager or employee who is a member but not a 
governor of the LLC or a subsidiary, and may reasonably be expected, in the 
judgment of the body giving the requisite approval, to benefit the LLC. In the 
case of a loan or guarantee which is with, or for the benefit of, a person who 
is a governor, approval by a majority of the membership interests of 
disinterested members entitled to vote is required. 

(b) Interest and Security. A loan, guaranty, surety contract, or other 
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financial assistance under subsection (a) may be with or without interest and 
may be unsecured or may be secured in any manner, including, without 
limitation, a grant of a security interest in a member’s financial rights in the 
LLC. 

(c) Banking Authority not Granted. This section does not grant any 
authority to act as a bank or to carry on the business of banking. 

(d) Requisite Approval. 

(1) Except as otherwise provided in this section, for purposes of this 

section, “requisite approval” means: 

(A) If the LLC is board-managed, an action taken at a duly held 
meeting and approved by a majority of the disinterested governors or by a 
majority of the disinterested members at a duly held meeting of the 
members; or 

(B) If the LLC is member-managed, an action taken at a duly held 
meeting and approved by a majority of the voting interest of members 
entitled to vote which are held by disinterested persons. 

(2) For purposes of this section, a “disinterested person” is a person other 
than: 

(A) A person who receives a direct or indirect benefit from receipt of the 
loan or guarantee; 

(B) The spouse, parents, children and spouses of children, brothers and 
sisters, other lineal descendants and spouses of brothers and sisters of 
such person; or | 

(C) Any entity in which any of the people, or any combination of the 
people, in subdivisions (d)(2)(A) and (B) have a material financial interest. 

(e) Validity of Obligation of Borrower. The fact that a loan or guarantee 
is made in violation of this section does not affect the borrower’s liability on the 
loan. 

(f) Exception for Sales on Credit. A sale on credit in the ordinary course 
of business shall not be subject to the restrictions of this section. 


History. 
Acts 1994, ch. 868, § 1; 1995, ch. 403, §§ 66, 
67. 


48-242-102. Advances. 


Unless otherwise provided in the articles or the operating agreement, an 
LLC may, without a vote of the governors or its members, advance money to its 
governors, managers, or employees to cover expenses that can reasonably be 
anticipated to be incurred by them in the ordinary course of the performance 
of their duties and for which they would be entitled to reimbursement in the 
absence of an advance. 


History. 
Acts 1994, ch. 868, § 1. 
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CHAPTER 243 
INDEMNIFICATION 


Section 
48-243-101. Indemnification. 


48-243-101. Indemnification. 


(a) Definitions. As used in this chapter, unless the context otherwise 
requires: 

(1) “Expenses” include counsel fees; 

(2) “Liability” means the obligation to pay a judgment, settlement, pen- 
alty, fine (including an excise tax assessed with respect to an employee 
benefit plan), or reasonable expenses incurred with respect to a proceeding; 

(3) “LLC” includes any domestic or foreign predecessor of an LLC in a 
merger or other transaction in which the predecessor’s existence ceased 
upon consummation of the transaction; 

(4)(A) “Official capacity” means: 

(i) With respect to a governor in a board-managed LLC, the position 
of governor; 

(ii) With respect to a member in a member-managed LLC, a member 
who took an action of management as a member; and 

(iii) With respect to a person in a capacity not described in subdivi- 
sion (a)(4)(A)(i) or (a)(4)(A)(ii), the elective or appointive office or 
position held by a manager, member of a committee of the board of 
governors or member of a committee of the members, or the employment 
or agency relationship undertaken by an employee or agent on behalf of 
the LLC; 

(B) “Official capacity” does not include service for any other foreign or 
domestic corporation, LLC, partnership, joint venture, trust, employee 
benefit plan, or other enterprises; 

(5) “Party” includes an individual who was, is, or is threatened to be made 
a named defendant or respondent in a proceeding; 

(6) “Proceeding” means any threatened, pending, or completed action, suit 
or proceeding, whether civil, criminal, administrative, or investigative, and 
whether formal or informal; 

(7) “Responsible person” means an individual who is or was a governor of 
a board-managed LLC or a member of a member-managed LLC acting 
pursuant to chapter 238, 239 or 240 of this title or an individual who, while 
a governor of a board-managed LLC or member of a member-managed LLC, 
is or was serving at the LLC’s request as a governor, manager, director, 
officer, partner, trustee, employee, or agent of another foreign or domestic 
LLC, corporation, partnership, joint venture, employee benefit plan or other 
enterprise. A governor of a board-managed or member of a member-managed 
LLC is considered to be serving an employee benefit plan at the LLC’s 
request if the governor’s or member’s duties to the LLC also impose duties 
on, or otherwise involve services by the governor or member to the plan or to 
participants in or beneficiaries of the plan. “Responsible person” includes, 
unless the context requires otherwise, the estate or personal representative 
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of a responsible person; and 

(8) “Special legal counsel” means counsel who has not represented the 
LLC or a related LLC, or a governor, manager, member of a committee of the 
board of governors, member of a committee of the members, agent or 
employee, whose indemnification is in issue. 

(b) Authority to Indemnify. 

(1) Except as provided in subsection (d), an LLC may indemnify an 
individual made a party to a proceeding because such individual is or was a 
responsible person against liability incurred in the proceeding if the 
individual: 

(A) Acted in good faith; and 

(B) Reasonably believed: 

(i) In the case of conduct in such individual’s official capacity with the 

LLC that such individual’s conduct was in its best interest; and 

(ii) In all other cases, that such individual’s conduct was at least not 
opposed to its best interests; and 

(C) In the case of any criminal proceeding, had no reasonable cause to 
believe such individual’s conduct was unlawful. 

(2) A responsible person’s conduct with respect to an employee benefit 
plan for a purpose such person reasonably believed to be in the interests of 
the participants in and beneficiaries of the plan is conduct that satisfies the 
requirement of subdivision (b)(1)(B). 

(3) The termination of a proceeding by judgment, order, settlement, 
conviction, or upon a plea of nolo contendere or its equivalent is not, of itself, 
determinative that the responsible person did not meet the standard of 
conduct described in this section. 

(4) Except as provided in subsection (e), an LLC may not indemnify a 
responsible person under this section: 

(A) In connection with a proceeding by or in the right of the LLC in 
which the responsible person was adjudged liable to the LLC; or 

(B) In connection with any other proceeding charging improper per- 
sonal benefit to such responsible person, whether or not involving action in 
such person’s official capacity, in which such person was adjudged liable on 
the basis that personal benefit was improperly received by such person. 

(c) Mandatory Indemnification. Unless limited by its articles, an LLC 
shall indemnify a responsible person who was wholly successful, on the merits 
or otherwise, in the defense of any proceeding to which the person was a party 
because the person is or was a responsible person of the LLC against 
reasonable expenses incurred by the person in connection with the proceeding. 

(d) Advances for Expenses. 

(1) An LLC may pay for or reimburse the reasonable expenses incurred by 
a responsible person who is a party to a proceeding in advance of final 
disposition of the proceeding if: 

(A) The responsible person furnishes the LLC a written affirmation of 
good faith belief that the person has met the standard of conduct described 
in subsection (b); 

(B) The responsible person furnishes the LLC a written undertaking, 
executed personally or on such person’s behalf, to repay the advance if it 
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is ultimately determined that the person is not entitled to indemnification; 

and 

(C) Adetermination is made that the facts then known to those making 
the determination would not preclude indemnification under this part. 
(2) The undertaking required by subdivision (d)(1)(B) must be an unlim- 

ited general obligation of the responsible person but need not be secured and 

may be accepted without reference to financial ability to make repayment. 

(3) Determinations and authorizations of payments under this section 
shall be made in the manner specified in subsection (f). 

(e) Court-Ordered Indemnification. Unless an LLC’s articles provide 
otherwise, a responsible person of the LLC who is a party to a proceeding may 
apply for indemnification to the court conducting the proceeding or to another 
court of competent jurisdiction. On receipt of an application, the court, after 
giving any notice the court considers necessary, may order indemnification if it 
determines: 

(1) The responsible person is entitled to mandatory indemnification under 
subsection (c), in which case the court shall also order the LLC to pay the 
responsible person’s reasonable expenses incurred to obtain court-ordered 
indemnification; or 

(2) The responsible person is fairly and reasonably entitled to indemnifi- 
cation in view of all the relevant circumstances, whether or not the person 
met the standard of conduct set forth in subdivision (b)(1) or was adjudged 
liable as described in subdivision (b)(4), but if the person was adjudged so 
liable the person’s indemnification is limited to reasonable expenses in- 
curred. 

(f) Determination and Authorization of Indemnification. 

(1) Except as provided in subsection (e), an LLC may not indemnify a 
responsible person under subsection (b) unless authorized in the specific 
case after a determination has been made that indemnification of the 
responsible person is permissible in the circumstances because the person 
has met the standard of conduct set forth in subdivision (b)(1). 

(2) The determination shall be made: 

(A) By the board of governors in the case of a board-managed LLC or by 
the members of a member-managed LLC by majority vote of a quorum 
consisting of governors or members, as the case may be, not at the time 
parties to the proceeding; 

(B) If a quorum cannot be obtained under subdivision (f)(2)(A), by 
majority vote of a committee duly designated by the board of governors in 
the case of a board-managed LLC or by the members of a member- 
managed LLC (in which designation governors or members as applicable 
who are parties may participate), consisting solely of two (2) or more 
governors or members (as applicable) not at the time parties to the 
proceeding; 

(C) By independent special legal counsel: 

(i) Selected by the board of governors in the case of a board-managed 

LLC or by the members of a member-managed LLC or by a committee in 

the manner prescribed in subdivision (f)(2)(A) or (f)(2)(B); or 

(ii) If a quorum of the board of governors in the case of a board- 
managed LLC or a quorum of the members of a member-managed LLC 
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cannot be obtained under subdivision (f)(2)(A) and a committee cannot 

be designated under subdivision (f)(2)(B), selected by majority vote of 

the full board of governors in the case of a board-managed LLC or by the 

members of a member-managed LLC (in which selection governors or 

members, as appropriate, who are parties may participate); or 

(D) By the members of a board-managed LLC, but ownership interests 
owned by or voted under the control of members who are at the time 
parties to the proceeding may not be voted on the determination. 

(3) Authorization of indemnification and evaluation as to reasonableness 
of expenses shall be made in the same manner as the determination that 
indemnification is permissible, except that if the determination is made by 
special legal counsel, authorization of indemnification and evaluation as to 
reasonableness of expenses shall be made by those entitled under subdivi- 
sion (f)(2)(C) to select counsel. 

(g) Indemnification of Managers, Employees and Agents. Unless the 
articles provide otherwise: 

(1) A manager of the LLC who is not a responsible person is entitled to 
mandatory indemnification under subsection (c), and is entitled to apply for 
court-ordered indemnification under subsection (e), in each case to the same 
extent as a responsible person, 

(2) The LLC may indemnify and advance expenses to a manager, em- 
ployee, independent contractor or agent of the LLC who is not a responsible 
person to the same extent as a responsible person; 

(3) An LLC may also indemnify and advance expenses to a manager, 
employee, independent contractor or agent who is not a responsible person to 
the extent, consistent with public policy, that may be provided by its articles, 
operating agreement, general or specific action of its board of governors of a 
board-managed LLC or by members of a member-managed LLC, or by 
contract. 

(h) Insurance. An LLC may purchase and maintain insurance on behalf of 
an individual who is or was a responsible person, manager, employee, 
independent contractor, or agent of the LLC, or who, while a responsible 
person, manager, employee, independent contractor, or agent of the LLC, is or 
was serving at the request of the LLC as a responsible person, manager, 
partner, trustee, employee, independent contractor, or agent of another foreign 
or domestic LLC, corporation, partnership, joint venture, trust, employee 
benefit plan, or other enterprise, against liability asserted against or incurred 
by such person in that capacity or arising from such person’s status as a 
responsible person, manager, officer, employee, independent contractor, or 
agent, whether or not the LLC would have power to indemnify such person 
against the same liability under subsection (b) or (c). 

(i) Application of Part. 

(1) The indemnification and advancement of expenses granted pursuant 
to, or provided by, this section shall not be deemed exclusive of any other 
rights to which a responsible person seeking indemnification or advance- 
ment of expenses may be entitled, whether contained in this section, the 
articles, or the operating agreement, or when authorized by such articles or 
operating agreement, in a resolution of members, a resolution of governors, 
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or an agreement providing for such indemnification; provided, that no 
indemnification may be made to or on behalf of any responsible person if a 
judgment or other final adjudication adverse to the responsible person or 
officer establishes such person’s liability: 

(A) For any breach of the duty of loyalty to the LLC or its members; 

(B) For acts or omissions not in good faith or which involve intentional 

misconduct or a knowing violation of law; or 

(C) Under §. 48-237-101. 

(2) Nothing contained in this section shall affect any rights to indemnifi- 
cation to which the LLC’s personnel, other than responsible persons, may be 
entitled by contract or otherwise under law. If the articles limit indemnifi- 
cation or advances for expenses, indemnification and advances for expenses 
are valid only to the extent consistent with the articles. 

(3) This section does not limit an LLC’s power to pay or reimburse 
expenses incurred by a responsible person in connection with such person’s 
appearance as a witness in a proceeding at a time when such person has not 
been made a named defendant or respondent to the proceeding. 


History. 
Acts 1994, ch. 868, § 1. 


Law Reviews. 


Delaware LLCs for Tennessee Lawyers? 
(Richard Spore), 35 Tenn. B.J. 27 (1999). 


CHAPTER 244 
MERGER AND TRANSFER OF ASSETS 


Part 1. Merger 


Section 

48-244-101. Merger. 

48-244-102. Approval of merger. 

48-244-103. Certificate of merger. 

48-244-104. Filing and effect of certificate of merger. 


Part 2. Transfer of Assets and When Permitted 
48-244-201. Transfer of assets and when permitted. 


PART 1 
MERGER 


48-244-101. Merger. 


(a) Merger. With or without a business purpose and pursuant to a plan of 
merger, a domestic LLC may merge with or into one (1) or more entities formed 
or organized under the laws of this state or foreign jurisdiction, with the 
domestic LLC or such other entity, as the plan of merger shall provide, being 
the surviving or resulting domestic LLC or other entity. 

(b) After a plan of merger is approved and before the merger takes effect, the 
plan may be amended or abandoned as provided in the plan. 
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History. : 
Acts 1994, ch. 868, § 1. 


48-244-102. Approval of merger. 


(a) LLC Organized Under the Law of the State of Tennessee. In the 
case of an LLC organized under the law of this state, unless the articles or 
operating agreement provide otherwise, the plan must be approved by: 

(1) Amajority of the board of governors, if the LLC is board-managed; and 
(2) Whether or not the LLC is member-managed or board-managed, by 

the members holding a greater than sixty-six and two-thirds percent (66 

2/3%) voting interest of all members entitled to vote and of each class or group 

entitled to vote. In no event may the articles or operating agreement provide 

for approval by less than fifty percent (50%) in voting interest in the 
ageregate. 

(b) Other Entities in General. As to entities other than domestic LLCs 
which are parties to the merger, the plan of merger must be approved by a vote 
of a majority in voting interest of all owners entitled to vote, except as 
otherwise specifically provided by the law of this state or of the foreign 
jurisdiction in which the entity is organized or by the articles, bylaws, 
partnership agreement or similar equivalent of such entity. In no case may the 
articles, bylaws, partnership agreement or similar equivalent require less than 
a fifty percent (50%) in voting interest vote unless the applicable law of the 
state or foreign jurisdiction specifically provides otherwise. 


History. 
Acts 1994, ch. 868, § 1; 1995, ch. 403, § 68. 


Law Reviews. 
Delaware LLCs for Tennessee Lawyers? 
(Richard Spore), 35 Tenn. B.J. 27 (1999). 


48-244-103. Certificate of merger. 


If a domestic LLC is merging under this section, the domestic LLC or 
business entity surviving or resulting in or from the merger shall file a 
certificate of merger in the office of the secretary of state. The certificate of 
merger must be executed by a duly authorized person and set forth: 

(1) The name, jurisdiction and date of formation or organization of each of 
the LLCs or other entities which is a party to the merger; 

(2) That a plan of merger has been approved and executed by each of the 
LLCs and other business entities which are a party to the merger; 

(3) The name and address of the principal executive office or equivalent 
thereof, of the surviving or resulting entity into which the other entities will 
merge; 

(4) Whether the surviving entity is an LLC, general partnership, limited 
partnership, corporation or form of other entity; 

(5) The future effective date or time, which shall be a date or time certain 
and which shall comply with § 48-247-109(b) of the merger if it is not to be 
effective upon the filing of the plan of merger; 

(6) That the plan of merger is on file at a place of business of the surviving 
or resulting entity, and shall state the address thereof; 
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(7) That a copy of the plan of merger will be furnished by the surviving or 
resulting entity, on request and without cost, to any member of any domestic 
LLC or any persons holding an interest in any other entity which is or was 
a party to the merger; and 

(8) If the surviving or resulting entity is not a domestic LLC, or an entity 
other than a general partnership organized under the laws of this state, a 
statement that such surviving or resulting entity agrees that it may be 
served with process in this state in any action, suit or proceeding for the 
enforcement of any obligation of any entity which is a party to the merger, 
irrevocably appointing the secretary of state as its agent to accept service of 
process in any such action, suit or proceeding and specifying the address to 
which a copy of such process shall be mailed to it by the secretary of state. 
In the event of service hereunder upon the secretary of state, the procedures 
set forth in § 48-208-105 shall be applicable, except that the plaintiff in any 
such action, suit or proceeding shall furnish the secretary of state with the 
address specified in the certificate of merger provided for in this section and 
any other address which the plaintiff may elect to furnish, together with 
copies of such process as required by the secretary of state, and the secretary 
of state shall notify such surviving or resulting other business entity at all 
such addresses furnished by the plaintiff in accordance with the procedures 
set forth in § 48-208-105. 


History. 
Acts 1994, ch. 868, § 1. 


48-244-104. Filing and effect of certificate of merger. 


(a) Effective Date of Merger. Unless a future effective date or time 
complying with § 48-247-109(b) is provided in the certificate of merger, in 
which event the merger shall be effective at any such future effective date or 
time, a merger shall be effective upon the filing in the office of the secretary of 
state of the plan of merger. 

(b) LLC Effect. The articles of merger as filed with the office of the 
secretary of state shall act as notice of dissolution and articles of termination 
for a domestic LLC which is not the surviving or resulting entity in the merger. 

(c) General Effect of Merger. When any merger shall have become 
effective under this part: 

(1) Every entity which is a party to the merger other than the surviving 
entity ceases to exist; 

(2) All property, real, personal, tangible and intangible, owned by each of 
the merged entities vests in the surviving or resulting entity; 

(3) All obligations and duties of every entity that is a party to the merger 
become the obligations and duties of the surviving or resulting entity and all 
liens upon any property of any of the merged business entities shall be 
preserved unimpaired and may be enforced against the surviving or result- 
ing entity to the same extent as if the debts, liabilities and duties had been 
incurred or contracted by the surviving or resulting entity; 

(4) An action or proceeding pending against an entity which is a party to 
the merger may be continued as if the merger had not occurred or the 
surviving entity may be substituted as a party to the action or proceeding; 
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(5) Unless otherwise provided in the certificate of merger or as may be 
required by applicable law, a domestic entity which is not the surviving or 
resulting entity in the merger shall not be required to wind up its affairs or 
pay its liabilities and distribute its assets; and 

(6) If obligations incurred before the merger by a party to the merger are 
not able to be satisfied out of the property of the surviving entity, all 
partners, members or shareholders of such party immediately before the 
effective date of the merger shall be obligated to contribute to the surviving 
entity to the extent and in the manner such persons would have been 
obligated to contribute to such party in the event such obligations of such 
party could not have been satisfied out of the property of such party. 

(d) Personal Liabilities of a Member. A member of the surviving LLC is 
liable for: 

(1) All obligations of a party to the merger for which the member was 
personally liable before the merger; and 

(2) All obligations of the surviving entity incurred after the merger takes 
effect, to the extent imposed under applicable law or by contract executed by 
such member. 


History. 
Acts 1994, ch. 868, § 1; 1995, ch. 403, §§ 69- 
73. 


PART 2 
TRANSFER OF ASSETS AND WHEN PERMITTED 


48-244-201. Transfer of assets and when permitted. 


(a) Member Approval and When not Required. Unless otherwise pro- 
vided in the articles or operating agreement, an LLC, by affirmative vote of a 
majority of the governors present at a duly called and held meeting, if 
board-managed, or by a majority vote, if member-managed, may sell, lease, 
transfer, or otherwise dispose of all or substantially all of its property and 
assets in the usual and regular course of its business and grant a security 
interest in all or substantially all of its property and assets whether or not in 
the usual and regular course of its business, upon those terms and conditions 
and for those considerations,. which may be money, securities, or other 
instruments for the payment of money or other property. 

(b) Member Approval and When Required. 

(1) Unless otherwise provided in the articles or in an operating agree- 
ment, a board-managed LLC, by affirmative vote of a majority of the 
governors present at a duly called and held meeting, may sell, lease, 
transfer, or otherwise dispose of all or substantially all of its property and 
assets, including its goodwill, not in the usual and regular course of its 
business, upon those terms and conditions and for those considerations, 
which may be money, securities, or other instruments for the payment of 
money or other property, as the board of governors considers expedient. 

(2) In the case of a board-managed LLC, the action of the board of 
governors in subdivision (b)(1) must be approved by the members or, in the 
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case of a member-managed LLC, the members must approve the sale, lease, 
transfer or other disposition of all or substantially all of the LLC’s property 
and assets not in the usual and regular course of business at a regular or 
special meeting of the members by majority vote. Written notice of the 
meeting must be given to all members whether or not they are entitled to 
vote at the meeting. The written notice must state that a purpose of the 
meeting is to consider the sale, lease, transfer, or other disposition of all or 
substantially all of the property and assets of the LLC not in the usual and 
regular course of business. 

(c) Signing of Documents. Confirmatory deeds, assignments, or similar 
instruments to evidence a sale, lease, transfer, or other disposition may be 
signed and delivered at any time in the name of the transferor by any one (1) 
of its current managers or, if the LLC no longer exists, by any one (1) of its last 
managers. 

(d) Transferee Liability. The transferee is liable for the debts, obligations, 
and liabilities of the transferor only to the extent provided in the contract or 
agreement between the transferee and the transferor or to the extent provided 
by chapters 201-248 of this title or other statutes of this state. 


History. 


Acts 1994, ch. 868, § 1; 1995, ch. 403, §§ 74, 


75. 


Section 


48-245-101. 


48-245-201. 
48-245-202. 


48-245-301. 
48-245-302. 
48-245-303. 
48-245-304. 
48-245-305. 
48-245-306. 


48-245-401. 


48-245-501. 
48-245-502. 
48-245-503. 


48-245-601. 


CHAPTER 245 
DISSOLUTION GENERALLY 


Part 1. Dissolution 


Dissolution. 
Part 2. Nonjudicial Dissolution 


Nonjudicial termination by organizers. 
Nonjudicial dissolution by members. 


Part 3. Administrative Dissolution 


Grounds for administrative dissolution. 

Procedure for and effect of administrative dissolution. 

Reinstatement following administrative dissolution. 

Appeal from denial of reinstatement. 

Articles of termination following administrative dissolution. 

Reinstatement within certain amount of time — Amendment of articles of organiza- 
tion— Application for reinstatement. 


Part 4. Notice of Dissolution 
Filing notice of dissolution and effect. 
Part 5. Procedure in Winding Up 


Procedure in winding up. 
Known and unknown claims against LLC. 
Articles of termination. 


Part 6. Revocation of Dissolution 


Revocation of dissolution. 


48-245-101 LIMITED LIABILITY COMPANIES 656 


Part 7. Effective Date of Termination and Certificate ‘ 


Section 
48-245-701. Effective date of articles of termination. 


Part 8. Supervised Winding Up and Termination 
48-245-801. Supervised winding up and termination following a nonjudicial dissolution. 
Part 9. Judicial Intervention 


48-245-901. Judicial intervention and dissolution. 
48-245-902. Judicial dissolution. : 
48-245-903. Procedure for judicial dissolution. 
48-245-904. Receivership or custodianship. 


Part 10. [Reserved] 
Part 11. Disposition upon Liquidation 


48-245-1101. Disposition upon liquidation. 
48-245-1102. Omitted assets. 


Part 12. Right to Sue 
48-245-1201. Right to sue or defend after termination. 


PART 1 
DISSOLUTION 


48-245-101. Dissolution. 


(a) Dissolution Events. Except as stated in subsection (b) or (c), an LLC is 
dissolved upon the occurrence of any of the following events: 

(1) If a period is fixed in the articles for the duration of the LLC, upon the 
expiration of that period, except that, in the case of a LLC that is 
administratively dissolved pursuant to § 48-245-301 by reason of the 
expiration of that period of duration, the LLC may be reinstated pursuant to 
§ 48-245-3038; | 

(2) By action of the organizers pursuant to § 48-245-201 or by the 
members pursuant to § 48-245-202, or upon the occurrence of an event 
specified in the articles or operating agreement; 

(3) By order of a court pursuant to § 48-245-901 and § 48-245-902; 

(4) By action of the secretary of state pursuant to § 48-245-302; 

(5) Except as provided in subdivision (a)(6) for LLCs created prior to July 
1, 1999, upon the occurrence of any of the following events, unless the 
articles or operating agreement provide that one or more of the following 
events will not constitute an event of dissolution: 

(A) Death of any member; 

(B) Retirement from membership of any member; 

(C) Resignation or other withdrawal of any member; 

(D) Acquisition of a member’s complete membership interest by the 

LLC; 

(E) Assignment of a member’s governance rights under § 48-218-102 
which leaves the assignor with no governance rights; 

(F) Expulsion of any member if expulsion is permitted by the articles; 

(G) Bankruptcy of any member; 
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(H) Dissolution of any member; 

(1) Insanity of any member; or 

(J) The occurrence of any other event that terminates the continued 
membership of a member in the LLC; 

(6) For LLCs formed on or after July 1, 1999, or for LLCs formed prior to 
July 1, 1999, that elect by providing in their articles for the amendments by 
Acts 1999, ch. 455, regarding dissolution events to apply to such LLC, the 
LLC shall be dissolved upon the occurrence of: 

(A) In accordance with § 48-245-202 or any event specified in the 
articles or operating agreement including, but not limited to, events of 
withdrawal by a member or action or procedure as set forth in the articles 
or operating agreement; or 

(B) A merger in which the LLC is not the surviving organization. 

(b) Notwithstanding subdivisions (a)(5)(A)-(J), including if and as modified 
by subsection (c), the LLC is not dissolved and is not required to be wound up 
by reason of any event that terminates the continued membership of a member 
if there is at least one (1) remaining member and the existence and business of 
the LLC are continued by the consent of a majority vote of the remaining 
members or such greater vote of the remaining members as provided in the 
articles. Such consent must be obtained no later than ninety (90) days after the 
dissolution event. The granting of consent is at the discretion of each member 
and may be unreasonably withheld. 

(c) Reduction or Elimination of Dissolution Events. 

(1) With respect to LLCs created prior to July 1, 1999, the articles or 
operating agreement may specify that none or less than all of the events 
listed in subdivisions (a)(5)(A)-(J) constitute a dissolution event or events. 

(2) With respect to LLCs created prior to July 1, 1999, and which do not 
elect under § 48-245-101(a)(6) to have the amendments by Acts 1999, ch. 
455, regarding dissolution events apply, the articles or the operating 
agreement of a board-managed LLC may provide that the events of disso- 
lution enumerated in subdivisions (a)(5)(A)-(J) may be limited to one (1) or 
more events that are applicable only to one (1) or more members. 

(d) Procedures Following Dissolution. An LLC dissolved by one (1) of 
the dissolution events specified in subsection (a), as modified by subsection (c) 
if applicable, unless subsection (b) applies, must be wound up and terminated 
as provided in this chapter. 


History. 

Acts 1994, ch. 868, § 1; 1995, ch. 403, §§ 76- 
79; 1999, ch. 346, § 6; 1999, ch. 455, §§ 22-31; 
2016, ch. 688, § 5. 


Law Reviews. 
Delaware LLCs for Tennessee Lawyers? 
(Richard Spore), 35 Tenn. B.J. 27 (1999). 


NOTES TO DECISIONS 


Analysis 


1. Distribution of Assets. 
2. Dissolution of Limited Liability Company 
Required. 


1. Distribution of Assets. 
Because a limited liability company (LLC) 


was for all intents and purposes dissolved, the 
trial court did not err in apportioning the 
proceeds of the sale of the LLC’s assets first to 
the only member who had made a capital con- 
tribution to the LLC, as suggested by the dis- 
tribution terms contained in the LLC’s operat- 
ing agreement. Huggins v. McKee, 500 S.W.3d 
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360, 2016 Tenn. App. LEXIS 354 (Tenn. Ct. was not within the exception for LLCs created 
App. May 31, 2016), appeal denied, — S.W.3d__ before July 1, 1999, and because the LLC’s 
—, 2016 Tenn. LEXIS 697 (Tenn. Sept. 22, operating agreement did not remove any of the 
2016). statutory dissolution events, the LLC had to be 

dissolved when a member of the LLC declared 
2. Dissolution of Limited Liability Com- bankruptcy. FDA Props. v. Miller, — S.W.3d —, 


pany Required. 2018 Tenn. App. LEXIS 660 (Tenn. Ct. App. 
Because a limited liability company (LLC) Nov. 13, 2018). 
PART 2 


NONJUDICIAL DISSOLUTION 


48-245-201. Nonjudicial termination by organizers. 


(a) Manner. An LLC that has not accepted contributions may be dissolved 
and terminated by the organizers in the manner set forth in this section. 
(b) Articles of Termination. A majority of the organizers shall sign and 
file with the secretary of state articles of termination containing: 
(1) The name of the LLC; 
(2) The date of organization; 
(3) A statement that contributions have not been accepted; and 
(4) A statement that no debts remain unpaid. 
(c) The secretary of state shall file the articles of termination of existence of 
the LLC if the secretary of state finds that the articles: 
(1) Comply with subsection (b); and 
(2) Are accompanied by a tax clearance for termination or withdrawal 
relative to such LLC. 
(d) When the articles of termination have been filed in accordance with 
subsection (c), the existence of the LLC is terminated. 


History. 
Acts 1994, ch. 868, § 1; 2009, ch. 349, §§ 1, 2; 
2010, ch. 741, § 26. 


48-245-202. Nonjudicial dissolution by members. 


(a) Manner. An LLC may be dissolved by the members: 

(1) Upon any event of dissolution set forth in the articles, operating 
agreement, or the Tennessee Limited Liability Company Act, compiled in 
chapters 201-248 of this title, requiring member action; 

(2) By any procedures set forth in the articles or operating agreement; or 

(3) By the members when authorized in the manner set forth in this 
section. | 
(b) Notice and Approval. 

(1) The proposed dissolution must be submitted for approval at a meeting 
of members. Written notice shall be given to each member, whether or not 
entitled to vote at a meeting of members, within the time and in the manner 
provided in § 48-222-101 for meetings of members, and whether the meeting 
is a regular or a special meeting, must state that a purpose of the meeting is 
to consider dissolving the LLC and that dissolution must be followed by the 
winding up and termination of the LLC. 
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(2) Ifthe proposed dissolution is approved at a meeting by a majority vote 
or such greater vote as may be provided for in the articles or operating 
agreement, the LLC must be dissolved and notice of dissolution shall be filed 
with the office of the secretary of state pursuant to § 48-245-401. 


History. 
Acts 1994, ch. 868, § 1; 1995, ch. 403, § 80; 
1999, ch. 455, § 32. 


PART 3 
ADMINISTRATIVE DISSOLUTION 


48-245-301. Grounds for administrative dissolution. 


The secretary of state may commence a proceeding under § 48-245-302 to 
administratively dissolve the LLC if: 

(1) The LLC does not deliver its properly completed annual report to the 
secretary of state within two (2) months after it is due; 

(2) The LLC is without a registered agent or registered office in this state 
for two (2) months or more; 

(3) The name of an LLC contained in a document filed pursuant to 
chapters 201-248 of this title fails to comply with § 48-207-101; 

(4) The LLC does not notify the secretary of state within two (2) months 
that its registered agent or registered office has been changed, that its 
registered agent has resigned, or that its registered office has been 
discontinued; 

(5) The LLC submits to the secretary of state’s office a check, bank draft, 
money order or other such instrument, for payment of any fee and it is 
dishonored upon presentation for payment; 

(6) A governor, manager, member or other representative of an LLC 
signed a document such person knew was false in any material respect with 
the intent that the document be delivered to the secretary of state for filing; 
or 

(7) A period is fixed in the articles of organization for the duration of the 
LLC, upon the expiration of that period, but if no such period is set forth in 
the articles, then the LLC shall have a perpetual existence. 


History. 
Acts 1994, ch. 868, § 1; 1995, ch. 403, § 81; 
2016, ch. 688, § 6. 


48-245-302. Procedure for and effect of administrative dissolution. 


(a) If the secretary of state determines that one (1) or more grounds exist 
under § 48-245-301 for dissolving an LLC, the secretary of state shall serve 
the LLC with written communication of the secretary of state’s determination 
in accordance with §§ 48-208-104 and 48-208-105, except that such determi- 
nation may be sent by first class mail. 

(b) If the LLC does not correct each ground for dissolution or demonstrate to 
the reasonable satisfaction of the secretary of state that each ground deter- 
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mined by the secretary of state does not exist within two (2) months after 
service of the communication in accordance with §§ 48-208-104 and 48-208- 
105, the secretary of state shall administratively dissolve the LLC by signing 
a certificate of dissolution that recites the ground or grounds for dissolution 
and its effective date. The secretary of state shall file the original of the 
certificate and serve a copy on the LLC in accordance with §§ 48-208-104 and 
48-208-105, except that the certificate may be sent by first class mail. 

(c) An LLC administratively dissolved continues its existence but may not 
carry on any business except that necessary to wind up and liquidate its 
business and affairs under § 48-245-501 and notify claimants under § 48-245- 
502. 

(d) The administrative dissolution of an LLC does not terminate the 
authority of its registered agent. 


History. 
Acts 1994, ch. 868, § 1. 


48-245-303. Reinstatement following administrative dissolution. 


(a) An LLC administratively dissolved under § 48-245-302 may apply to the 
secretary of state for reinstatement following administrative dissolution. The 
application must: 

(1) Be accompanied by a confirmation of good standing relative to such 
LLC; 

(2) Recite the name of the LLC at its date of administrative dissolution; 

(3) State that the ground or grounds for dissolution either did not exist or 
have been eliminated; and 

(4) State an LLC name that satisfies the requirements of § 48-207-101; 
(b)(1) If the secretary of state determines that the application is accompa- 
nied by the confirmation of good standing and contains the information 
required by subsection (a), and that such information is correct, then the 
secretary of state shall cancel the certificate of dissolution and prepare a 
certificate of reinstatement that recites the secretary of state’s determina- 
tion and the effective date of reinstatement, file the original of the certificate, 
and serve a copy on the LLC in accordance with § 48-208-104. 

(2) If the LLC name in subdivision (a)(4) is different than the LLC name 
in subdivision (a)(2), the application for reinstatement shall constitute an 
amendment to the articles insofar as it pertains to the LLC’s name. 

(c) When the reinstatement is effective, it relates back to and takes effect as 
of the effective date of the administrative dissolution and the LLC resumes 
carrying on its business as if the administrative dissolution had never 
occurred. 


History. 
Acts 1994, ch. 868, § 1; 2010, ch. 741, §§ 27, 
28; 2011, ch. 99, §§ 5-7. 


48-245-304. Appeal from denial of reinstatement. 


(a) If the secretary of state denies an LLC’s application for reinstatement 
following administrative dissolution, the secretary of state shall serve the LLC 
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in accordance with §§ 48-208-104 and 48-208-105 with a written notice that 
explains the reason or reasons for denial. 

(b) The LLC may appeal the denial of reinstatement to the chancery court 
of Davidson County within thirty (30) days after service of the notice of denial. 
The LLC appeals by petitioning the court to set aside the dissolution and 
attaching to the petition copies of the secretary of state’s certificate of 
dissolution, the LLC’s application for reinstatement, and the secretary of 
state’s notice of denial. 

(c) The court may summarily order the secretary of state to reinstate the 
dissolved LLC or may take other action the court considers appropriate. 

(d) The court’s final decision may be appealed as in other civil proceedings. 


History. 
Acts 1994, ch. 868, § 1. 


48-245-305. Articles of termination following administrative dissolu- 
tion. | 


(a) When an LLC, which has been administratively dissolved, wishes to 
terminate its existence, it may do so without first being reinstated by 
delivering to the secretary of state for filing articles of termination following 
administrative dissolution setting forth: 

(1) The name of the LLC; 

(2) The date that termination of LLC existence was authorized; 

(3) That the resolution authorizing termination was duly adopted by the 
members; 

(4) A copy of the resolution or the written consent authorizing the 
termination; and 

(5) That all the assets of the LLC have been distributed to its creditors 
and members. 

(b)(1) The secretary of state shall file the articles of termination following 

administrative dissolution if the secretary of state finds that the articles: 

(A) Comply with subsection (a); and 
(B) Are accompanied by a tax clearance for termination or withdrawal 
relative to such LLC. 

(2) Upon such filing, the existence of the LLC shall cease, except that the 
termination of LLC existence shall not take away or impair any remedy to or 
against the LLC or its members, governors, or managers for any right or 
claim existing or any liability incurred prior to such termination. Any such 
action or proceeding by or against the LLC may be prosecuted or defended by 
the LLC in its LLC name. The members, governors, or managers shall have 
the power to take such LLC or other action as may be appropriate to protect 
such remedy, right, or claim. 


History. 
Acts 1994, ch. 868, § 1; 2010, ch. 741, § 29. 
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48-245-306. Reinstatement within certain amount of time — Amend- 
ment of articles of organization— Application for rein- 
statement. 


A LLC that has been administratively dissolved by the expiration of its 
period of duration may reinstate within one (1) year of the expiration of the 
period of duration by: 

(1) Amending its articles of organization to extend its period of duration 
or set the period of duration to perpetual; and 

(2) Filing an application for reinstatement following administrative dis- 
solution pursuant to § 48-245-303. 


History. 
Acts 2016, ch. 688, § 7. 


PART 4 
NOTICE OF DISSOLUTION 


48-245-401. Filing notice of dissolution and effect. 


(a) Contents. If dissolution of the LLC is approved pursuant to § 48-245- 
202(a), or it occurs under § 48-245-101(a)(5), the LLC shall file with the 
secretary of state a notice of dissolution, unless the existence and business of 
the LLC is continued pursuant to § 48-245-101(b). The notice must contain: 

(1) The name of the LLC; and 
(2)(A) Ifthe dissolution is approved pursuant to § 48-245-202(b), the date 
of the meeting at which the resolution was approved, and a statement that 
the requisite vote of the members was received, or that members validly 
took action without a meeting; or 

(B) If the dissolution occurs under § 48-245-101(a)(5), by the termina- 
tion of a membership interest of a member, a statement that the continued 
membership of a member has terminated, and the date of that termina- 
tion. 

(b) Winding Up. When the notice of dissolution has been filed with the 
secretary of state, the LLC shall cease to carry on its business, except to the 
extent necessary (or appropriate) for the winding up of the business of the 
LLC. The members shall retain the right to revoke the dissolution in accor- 
dance with § 48-245-601 and the right to remove or appoint governors or 
managers. The LLC’s existence continues to the extent necessary to wind up 
the affairs of the LLC until the dissolution is revoked or articles of termination 
are filed with the secretary of state. 

(c) Certain Mergers Permitted During Winding Up. As part of winding 
up, the LLC may participate in a merger with another LLC or one (1) or more 
foreign or domestic business entities under chapter 244 of this title, but the 
dissolved LLC shall not be the surviving business entity. 

(d) Remedies Continued. The filing with the secretary of state of a notice 
of dissolution does not affect any remedy in favor of the LLC or any remedy 
against it or its members, governors, or managers in those capacities, except as 
provided in § 48-245-502. 
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History. 
Acts 1994, ch. 868, § 1; 2016, ch. 688, § 8. 


PART 5 — 
PROCEDURE IN WINDING UP 


48-245-501. Procedure in winding up. 


(a) Procedures to Be Followed Where Winding Up Accomplished by 
Merger. If the business of the LLC is wound up and terminated by merging 
the dissolved LLC into a surviving business entity: 

(1) The procedures stated in §§ 48-244-101 — 48-244-104 must be fol- 
lowed; and 
(2) Sections 48-245-502, 48-245-503 and 48-245-1101 do not apply. 

(b) Procedures to Be Followed Otherwise. If the business of the LLC is 
to be wound up and terminated other than by merging the dissolved LLC into 
a surviving business entity, the procedures stated in subsections (c)-(e) must be 
followed. 

(c) Collection and Payment. When a notice of dissolution has been filed 
with the secretary of state, the board of governors of a board-managed LLC, 
the members of a member-managed LLC, or the managers acting under the 
direction of the members or board of governors (as applicable), shall proceed as 
soon as possible to: 

(1) Collect or make provision for the collection of all known debts due or 
owing to the LLC, including unperformed contribution agreements; and 

(2) Except as provided in § 48-245-502, pay or make provision for the 
payment of all known debts, obligations, and liabilities of the LLC according 

to their priorities under § 48-245-1101. 

(d) Transfer of Assets. Notwithstanding § 48-244-201, when a notice of 
dissolution has been filed with the secretary of state, the governors of a 
board-managed LLC may sell, lease, transfer, or otherwise dispose of all or 
substantially all of the property and assets of a dissolved LLC without a vote 
of the members. 

(e) Distribution to Members. All tangible or intangible property, includ- 
ing money, remaining after the discharge of the debts, obligations, and 
liabilities of the LLC must be distributed to the members in accordance with 
§ 48-236-103 and § 48-245-1101. 


History. 
Acts 1994, ch. 868, § 1. 


48-245-502. Known and unknown claims against LLC. 


(a) General. When a notice of dissolution has been filed with the secretary 
of state, and the business of the LLC is not to be wound up and terminated by 
merging the dissolved LLC into a successor organization under § 48-245- 
501(a), then the LLC may give notice of the filing to each creditor of and 
claimant against the LLC, known or unknown, present or future, and contin- 
gent or noncontingent, in accordance with subsections (b) and (c). 
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(b) Known Claims Against Dissolved LLC — Notice of Dissolution. 

(1) An LLC may dispose of the known claims against it by following the 
procedure described in this subsection (b). 

(2) The dissolved LLC shall notify its known claimants in writing of the 
dissolution at any time after the effective date of the dissolution. The written 
notice must: 

(A) Describe information that must be included in a claim; 

(B) State whether the claim is admitted, or not admitted, and if 
admitted: | 

(i) The amount that is admitted, which may be as of a given date; and 
(ii) Any interest obligation if fixed by an instrument of indebtedness; 

(C) Provide a mailing address where a claim may be sent; 

(D) State the deadline, which may not be fewer than four (4) months 
from the effective date of the written notice, by which the dissolved LLC 
must receive the claim; and 

(EK) State that, except to the extent that any claim is admitted, the claim 
will be barred if written notice of the claim is not received by the deadline. 
(3) Aclaim against the dissolved LLC is barred to the extent that it is not 

admitted: 

(A) If the dissolved LLC delivered written notice to the claimant in 
accordance with subdivision (b)(2) and the claimant does not deliver a 
written notice of the claim to the dissolved LLC by the deadline; or 

(B) If the dissolved LLC delivered written notice to the claimant that 
the claimant’s claim is rejected, in whole or in part, and the claimant does 
not commence a proceeding to enforce the claim within three (3) months 
from the effective date of the rejection notice. 

(4) For purposes of this section, “claim” does not include a contingent 
liability or a claim based on an event occurring after the effective date of 
dissolution. 

(5) For purposes of this section, written notice is effective at the earliest 
of the following: 

(A) When received; 

(B) Five (5) days after its deposit in the United States mail, if mailed 
correctly addressed and with first class postage affixed thereon; 

(C) On the date shown on the return receipt, if sent by registered or 
certified mail, return receipt requested, and the receipt is signed by or on 
behalf of the addressee; or 

(D) Twenty (20) days after deposit in the United States mail, as 
evidenced by the postmark if mailed correctly addressed, and with other 
than first class, registered or certified postage affixed. 

(c) Unknown Claims Against Dissolved LLC — Notice — Limitations. 

(1) Adissolved LLC may also publish notice of its dissolution and request 
that persons with claims against the LLC present them in accordance with 
the notice. 

(2) The notice must: 

(A) Be published one (1) time in a newspaper of general circulation in 
the county where the dissolved LLC’s principal executive office is or was 
last located; 
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(B) Describe the information that must be included in a claim and 
provide a mailing address where the claim may be sent; and 

(C) State that a claim against the LLC will be barred unless a 
proceeding to enforce the claim is commenced within two (2) years after 
the publication of the notice. 

(3) If the dissolved LLC publishes a newspaper notice in accordance with 
subsection (b), the claim of each of the following claimants is barred unless 
the claimant commences a proceeding to enforce the claim against the 
dissolved LLC within two (2) years after the publication date of the 
newspaper notice: 

(A) Aclaimant who did not receive written notice under subsection (b); 

(B) A claimant whose claim was timely sent to the dissolved LLC but 
not acted on; or 

(C) Aclaimant whose claim is contingent or based on an event occurring 
after the effective date of dissolution. 

(4) Aclaim may be enforced under this subsection (c): 

(A) Against the dissolved LLC, to the extent of its undistributed assets; 
or 

(B) Ifthe assets have been distributed in liquidation, against a member 
of the dissolved LLC to the extent of the member’s pro rata share of the 
claim or the LLC assets distributed to the member in liquidation, 
whichever is less, but a member’s total liability for all claims under this 
subsection (c) may not exceed the total amount of assets distributed to the 
member. 

(d) If Notice is Not Given. If the dissolved LLC does not comply with 
subsections (b) and (c), then claimants against the LLC may enforce their 
claims: 

(1) Against the dissolved LLC to the extent of its undistributed assets; or 

(2) If the assets have been distributed in liquidation, against a member of 
the dissolved LLC to the extent of the member’s pro rata share of the claim 
or the LLC assets distributed to the member in liquidation, whichever is 
less, but a member’s total liability for all claims under this section may not 
exceed the total amount of assets distributed to the member; provided, that 
a claim may not be enforced against a member of a dissolved LLC who 
received a distribution in liquidation after three (3) years from the date of 
the filing of articles of termination. 


History. 
Acts 1994, ch. 868, § 1. 


Cross-References. 
Certified mail in lieu of registered mail, § 1- 
3-111. 


48-245-503. Articles of termination. 


(a) The articles of termination shall be filed with the secretary of state upon 
the dissolution and the completion of winding up of the LLC. 
(b) Articles of termination shall set forth: 
(1) The name of the LLC; 
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(2) The date of filing of its articles of organization; 

(3) The reason for the filing of the articles of termination; 

(4) Whether known and potential creditors and claimants have been 
notified of the dissolution under § 48-245-502; and 

(5) Any other information which the person filing the articles of termina- 
tion determines necessary or desirable to include. 
(c) The secretary of state shall file the articles of termination if the secretary 

of state finds that the articles of termination: 

(1) Comply with subsection (b); and 

(2) Are accompanied by a tax clearance for termination or withdrawal 
relative to such LLC. 


History. 
Acts 1994, ch. 868, § 1; 2010, ch. 741, § 30. 


PART 6 
REVOCATION OF DISSOLUTION 


48-245-601. Revocation of dissolution. 


(a) Generally. In the case of dissolution by the members as provided in 
§ 48-245-101(a)(2), an LLC may revoke its dissolution at any time prior to the 
filing of the articles of termination with the secretary of state, except as 
provided in subsection (d). 

(b) Approval. Revocation of dissolution shall be authorized by the same 
vote of the members required to approve the dissolution, unless the authori- 
zation for dissolution permitted revocation by action by the board of governors 
alone, in which event the board of governors may revoke the dissolution 
without member action. 

(c) Articles of Revocation of Dissolution. After the revocation of disso- 
lution is authorized, the LLC may revoke the dissolution by delivering to the 
office of the secretary of state for filing articles of revocation of dissolution that 
set forth: 

(1) The name of the LLC; 

(2) The effective date of the dissolution that was revoked; 

(3) The date that the revocation of dissolution was authorized; 

(4) If the LLC’s governors of a board-managed LLC revoked a dissolution 
authorized by the members, a statement that revocation was permitted by 
action by the board of governors alone pursuant to that authorization; and 

(5) If member action was required to revoke the dissolution, a statement 
that the resolution was duly adopted by the members anda copy of the 
resolution or the written consent authorizing the revocation of dissolution. 
(d) Restrictions on Revocation. If a dissolved LLC is being wound up and 

terminated by being merged into a successor organization under § 48-245- 
501(a), and the plan of merger has been approved under § 48-244-102(a), then 
the dissolution may be revoked under this section only after the plan of merger 
has been properly abandoned under § 48-244-101(b). 
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History. 
Acts 1994, ch. 868, § 1. 
PART 7 
EFFECTIVE DATE OF TERMINATION AND 
CERTIFICATE 


48-245-701. Effective date of articles of termination. 


When the articles of termination have been filed with the secretary of state, 
the existence of the LLC is terminated. 


History. 
Acts 1994, ch. 868, § 1. 


PART 8 
SUPERVISED WINDING UP AND TERMINATION 


48-245-801. Supervised winding up and termination following a non- 
judicial dissolution. 


After an event of dissolution has occurred and before a certificate of 
termination has been issued, the LLC or, for good cause shown, a member or 
creditor may apply to a court within the county in which the registered office 
of the LLC is situated to have the dissolution conducted or continued under the 
supervision of the court as provided in part 9 of this chapter. 


History. 
Acts 1994, ch. 868, § 1. 


PART 9 
JUDICIAL INTERVENTION 


48-245-901. Judicial intervention and dissolution. 


A court may grant any equitable relief it considers just and reasonable in the 
circumstances or may dissolve an LLC and/or direct that the dissolved entity 
be merged into another or new LLC or other entity on the terms and conditions 
the court deems equitable. 


History. 
Acts 1994, ch. 868, § 1. 


48-245-902. Judicial dissolution. 


(a) On application by the attorney general and reporter or by or for a 
member, the court may decree dissolution, winding up and termination of an 
LLC whenever it is not reasonably practicable to carry on the business in 
conformity with the articles and/or the operating agreement. 

(b) The dissolution is effective upon the decree of dissolution becoming final 
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and nonappealable. Such decree shall be filed with the office of the secretary of 
state and shall serve as a notice of dissolution. 

(c) The termination is effective upon a decree of termination becoming final 
and nonappealable. Such decree shall be filed with the office of the secretary of 
state and shall serve and have the same effect as articles of termination. 


History. 
Acts 1994, ch. 868, § 1; 2010, ch. 742, § 3. 


48-245-903. Procedure for judicial dissolution. 


(a) Venue. Venue for a proceeding by the attorney general and reporter to 
dissolve an LLC lies in Davidson County. Venue for a proceeding brought by 
any other party lies in the county where the LLC’s principal executive office is 
or was last located. 

(b) Parties. It is not necessary to make members parties to a proceeding to 
dissolve an LLC unless relief is sought against them individually. 

(c) Injunctions. A court in a proceeding brought to dissolve an LLC may 
issue injunctions, appoint a receiver or custodian pendente lite with all powers 
and duties the court directs, take other action required to preserve the LLC’s 
assets wherever located, and carry on the business of the LLC until a full 
hearing can be held. 

(d) Bond and Expenses. In a proceeding for dissolution by a member, the 
petitioner shall execute and file in the proceeding a bond, with sufficient 
surety, to cover the defendant’s probable costs, including reasonable attorney 
fees, in defending the petition. The court shall determine the amount of the 
bond and may award to any party its reasonable costs, including attorney fees, 
if it finds for such party in the proceeding. 


History. 
Acts 1994, ch. 868, § 1. 


48-245-904. Receivership or custodianship. 


(a) A court having equity jurisdiction in a judicial proceeding brought to 
dissolve an LLC may appoint one (1) or more receivers to wind up and 
liquidate, or one (1) or more custodians to manage the business and affairs of 
the LLC. The court shall hold a hearing, after notifying all parties to the 
proceeding and any interested persons designated by the court, before appoint- 
ing a receiver or custodian. The court appointing a receiver or custodian has 
exclusive jurisdiction over the LLC and all of its property wherever located. 

(b) The court may appoint an individual or a domestic or foreign business 
entity (authorized to transact business in this state) as a receiver or custodian. 
The court may require the receiver or custodian to post bond, with or without 
sureties, in an amount the court directs. 

(c) The court shall describe the powers and duties of the receiver or 
custodian in its appointing order, which may be amended from time to time. 
Among other powers: 

(1) The receiver may: 
(A) Dispose of all or any part of the assets of the LLC wherever located, 
at a public or private sale, if authorized by the court; and 


669 DISSOLUTION GENERALLY 48-245-1101 


(B) Sue and defend in the receiver’s own name as receiver of the LLC in 
all courts of this state; 

(2) The custodian may exercise all of the powers of the LLC, through or in 
place of its board of governors or managers, to the extent necessary to 
manage the affairs of the LLC in the best interests of its shareholders and 
creditors. 

(d) The court during a receivership may redesignate the receiver a custo- 
dian, and during a custodianship may redesignate the custodian a receiver, if 
doing so is in the best interests of the LLC and its members and creditors. 

(e) The court from time to time during the receivership or custodianship 
may order compensation paid and expense disbursements or reimbursements 
made to the receiver or custodian and the receiver’s or custodian’s counsel from 
the assets of the LLC or proceeds from the sale of the assets. 


History. tuted for “directors or officers” in (c)(2), the 
Acts 1994, ch. 868, § 1. language as originally enacted in Acts 1994, ch. 
868. 


Compiler’s Notes. 
“Governors or managers” has been substi- 


PART 10 
[RESERVED] 


PART 11 
DISPOSITION UPON LIQUIDATION 


48-245-1101. Disposition upon liquidation. 


(a)(1) Distribution of assets in winding up. Upon the winding up of an 
LLC, the assets shall be distributed as follows: 

(A) To creditors, including members who are creditors, to the extent 
otherwise permitted by law, in satisfaction of liabilities of the LLC 
(whether by payment or the making of reasonable provisions for payment 
thereof) other than: 

(i) Liabilities for which reasonable provision for payment has been 
made; and 
(ii) Liabilities for distributions to members under § 48-236-102; 

(B) Unless otherwise provided in the articles or operating agreement, to 
members and former members in satisfaction of liabilities for distributions 
under § 48-236-102; and 

(C) Unless otherwise provided in the articles or operating agreement, to 
members, first, for the return of their contributions including any restated 
value thereof under § 48-235-102(b), and, second, respecting their mem- 
bership interests, in the proportions in which the members share in 
distributions. 

(2) Any distributions in any form other than cash shall be in accordance 
with § 48-236-103. 

(b) Insufficient assets to pay creditors. An LLC which has dissolved 

shall pay or make reasonable operating provision to pay all claims and 
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obligations, including all contingent, conditional or unmatured claims and 
obligations, known to the LLC and all claims and obligations which are known 
to the LLC but for which the identity of the claimant is unknown. If there are 
sufficient assets, such claims and obligations shall be paid in full and any such 
provision for payment made shall be made in full. If there are insufficient 
assets, such claims and obligations shall be paid or provided for according to 
their priority and, among claims and obligations of equal priority, ratably to 
the extent of assets available therefor. Unless otherwise provided in articles or 
operating agreement, any remaining assets shall be distributed as provided in 
chapters 201-248 of this title. Any liquidating trustee winding up an LLC’s 
affairs who has complied with this section shall not be personally liable to the 
claimants of the dissolved LLC by reason of such person’s actions in winding 
up the LLC. 

(c) Obligations incurred during proceedings. All known contractual 
debts, obligations, and liabilities incurred in the course of winding up and 
terminating the LLC’s affairs must be paid or provided for by the LLC before 
the distribution of assets to a member. A person to whom this kind of debt, 
obligation, or liability is owed but not paid may pursue any remedy before the 
expiration of the applicable statute of limitations against the managers and 
governors of the LLC who are responsible for, but who fail to cause, the LLC to 
pay or make provision for payment of the debts, obligations, and liabilities or 
against members to the extent permitted under § 48-237-101. This subsection 
(c) does not apply to dissolution and/or termination under the supervision or 
order of a court. 


History. 
Acts 1994, ch. 868, § 1. 


48-245-1102. Omitted assets. 


Title to assets remaining after payment of all debts, obligations, or liabilities 
and after distributions to members may be transferred by a court in this state. 


History. 
Acts 1994, ch. 868, § 1. 


PART 12 
RIGHT TO SUE 


48-245-1201. Right to sue or defend after termination. 


After an LLC has been terminated, any of its former managers, governors, or 
members may assert or defend, in the name of the LLC, any claim by or against 
the LLC. 


History. 
Acts 1994, ch. 868, § 1. 
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Section 


48-246-101. 
48-246-102. 


48-246-201. 


48-246-301. 
48-246-302. 
48-246-303. 


48-246-401. 


48-246-501. 
48-246-502. 
48-246-503. 
48-246-504. 
48-246-505. 


Part 1. General 


Governing law. 
Activities not constituting transacting business. 


Part 2. Name 
Name. 
Part 3. Certificate of Authority 


Application for certificate of authority. 
Certificate of authority. 
Amendments to the certificate of authority. 


Part 4. Cancellation of Certificate of Authority 
Cancellation of certificate of authority. 
Part 5. Revocation of Certificate of Authority 


Revocation of certificate of authority. 

Procedure for and effect of revocation. 

Reinstatement following administrative revocation. 

Appeal from denial of foreign LLC’s reinstatement. 

Cancellation of certificate of authority following administrative revocation. 


48-246-102 


Part 6. Consequences of Transacting Business Without Certificate of Authority 


48-246-601. Transaction of business without certificate of authority. 
48-246-602. Enjoined from doing business. 


PART 1 
GENERAL 


48-246-101. Governing law. 


Subject to the Constitution of Tennessee: 

(1) The laws of the jurisdiction under which a foreign LLC is formed or 
organized govern its formation or organization and internal affairs and the 
liability of its members and representatives, regardless of whether the 
foreign LLC procured or should have procured a certificate of authority 
under this chapter; and 

(2) Except as provided in § 48-248-501, a foreign LLC may not be denied 
a certificate of authority to transact business in this state by reason of any 
difference between the laws of the jurisdiction of its organization and the 
laws of this state. 


History. 
Acts 1994, ch. 868, § 1. 


48-246-102. Activities not constituting transacting business. 


(a) The following activities of a foreign LLC, among others, do not constitute 
transacting business within the meaning of this chapter or § 48-247-110: 
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(1) Maintaining, defending, or settling any proceeding, claim, or dispute; 

(2) Holding meetings of its members or representatives or carrying on any 
other activities concerning its internal affairs; 

(3) Maintaining bank accounts; 

(4) Maintaining offices or agencies for the transfer, exchange, and regis- 
tration of the foreign LLC’s own securities or appointing and maintaining 
trustees or depositories with respect to those securities; 

(5) Selling through independent contractors; 

(6) Soliciting or obtaining orders, whether by mail or through represen- 
tatives or otherwise, if the orders require acceptance outside this state before 
they become contracts; 

(7) Creating or acquiring indebtedness, deeds of trust, mortgages, and 
security interests in real or personal property; 

(8) Securing or collecting debts or enforcing mortgages, deeds of trust, and 
security interests in property securing the debts; 

(9) Owning, without more, real or personal property; provided, that for a 
reasonable time the management and rental of real property acquired in 
connection with enforcing a mortgage or deed of trust shall also not be 
considered transacting business if the owner is attempting to liquidate the 
investment and if no office or other agency therefor, other than an indepen- 
dent agency, is maintained in this state; 

(10) Conducting an isolated transaction that is completed within one (1) 
month and that is not one in the course of repeated transactions of a like 
nature; or . 

(11) Transacting business in interstate commerce. 

(b) An organization formed or organized under the laws of any foreign 
jurisdiction or the laws of any jurisdiction other than the state of Tennessee 
shall not be deemed to be doing business in Tennessee for purposes of obtaining 
a certificate of authority to do business solely by reason of its being or acting 
in its capacity as a member of a foreign or domestic LLC. 

(c) The list of activities in subsection (a) is not exhaustive, and is applicable 
solely to determine whether a foreign LLC must procure a certificate of 
authority and for no other purpose. This section does not apply in determining 
the contacts or activities that may subject a foreign LLC or its members to 
service of process or taxation in this state or to regulation under any other law 
of this state. 


History. 
Acts 1994, ch. 868, § 1; 1995, ch. 403, § 82. 


NOTES TO DECISIONS 


1. Motion to Dismiss Properly Denied. serted the counterclaim as a defense to the 

Company’s motion to dismiss an LLC’s coun- action filed against the LLC in a Tennessee 
terclaim based on the LLC’s lack of a certificate court. Battery Alliance, Inc. v. Allegiant Power, 
of authority to do business in Tennessee was LLC, — S.W.3d —, 2017 Tenn. App. LEXIS 53 
properly denied because the LLC merely as- (Tenn. Ct. App. Jan. 30, 2017). 
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PART 2 
NAME 


48-246-201. Name. 


(a) A foreign LLC name must meet the requirements of § 48-207-101. 

(b) A foreign LLC may apply to the office of the secretary of state under 
§ 48-207-101 to utilize a nondistinguishable name. 

(c) A foreign LLC may elect to adopt an assumed name under § 48-207-101 
and to renew such assumed name. 

(d) Aforeign LLC may, pursuant to § 48-207-101, cancel an assumed name. 

(e) A foreign LLC may, pursuant to § 48-207-102, reserve a name, renew a 
reserved name and transfer or cancel a reserved name. 

(f) A foreign LLC may obtain and retain a registered name by complying 
with § 48-207-103. 


History. 
Acts 1994, ch. 868, § 1. 


PART 3 
CERTIFICATE OF AUTHORITY 


48-246-301. Application for certificate of authority. 


(a) Before doing business in this state, a foreign LLC shall obtain a 
certificate of authority. An applicant for the certificate shall file with the office 
of the secretary of state an original copy of the application executed by the 
foreign LLC and setting forth: 

(1) The name of the foreign LLC; 

(2) The jurisdiction and date of its organization; 

(3) The street address, including zip code, of its registered office in this 
state and the name of its registered agent at that office; 

(4) The street address, including zip code, of the office required to be 
maintained in the jurisdiction of its organization by the laws of that 
jurisdiction or, if not so required, of the principal executive office of the 
foreign LLC or its equivalent; and 

(5) The number of members of the LLC at the date of filing the application 
for the certificate of authority. 

(b) The foreign LLC shall deliver with the completed application a certifi- 
cate of existence (or document of similar import) duly authenticated by the 
secretary of state or other official having custody of LLC records in the 
jurisdiction of its organization. The certificate shall not bear a date of more 
than two (2) months prior to the date the application is filed in this state. 


History. 
Acts 1994, ch. 868, § 1. 
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48-246-302. Certificate of authority. 


(a) If a document delivered to the office of the secretary of state conforms to 
the requirement of § 48-246-301(a) and all fees have been paid, the secretary 
of state shall: 

(1) Endorse on the application the word “Filed” and the date and time of 
the filing of it; | 

(2) File the original of the application; and 

(3) Return the original of the application, together with the filing fee 

receipt, to the person who filed it and such document shall constitute a 

certificate of authority issued by the secretary of state. 

(b) The certificate of authority is effective from the date the application is 
filed with the secretary of state, as evidenced by the secretary of state’s date 
and time endorsement on the original document, accompanied by the payment 
of the requisite fee. 

(c) If the secretary of state determines upon application that a foreign LLC 
has been transacting business in this state without a certificate of authority for 
a period of one (1) year or more, then the secretary of state shall not file the 
application until the foreign corporation submits a confirmation of good 
standing relative to such foreign LLC. 


History. 
Acts 1994, ch. 868, § 1; 2010, ch. 741, § 31. 


48-246-303. Amendments to the certificate of authority. 


If any statement in the application for a certificate of authority by a foreign 
LLC was false when made or any matter described in the application has 
changed, making the application inaccurate in any respect, the foreign LLC 
shall promptly file with the secretary of state an application for amendment to 
the certificate of authority, executed by an authorized person correcting the 
statement; provided, that changes in the registered office or registered agent 
shall be made in accordance with § 48-246-301. The application for amend- 
ment to the certificate of authority shall be processed in the same manner as 
provided in § 48-246-302 for a certificate of authority. 


History. 
Acts 1994, ch. 868, § 1. 


PART 4 
CANCELLATION OF CERTIFICATE OF AUTHORITY 


48-246-401. Cancellation of certificate of authority. 


(a) A foreign LLC may cancel its certificate of authority by filing with the 
secretary of state a certificate of cancellation of authority executed by the 
foreign LLC, setting forth: 

(1) The name of the foreign LLC, and, if different, the name under which 
it does business in Tennessee; 
(2) The name of the jurisdiction under whose law it was organized; 
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(3) That it is not transacting business in this state and that it surrenders 
its authority to transact business in this state; 

(4) That it either continues its registered agent in this state or revokes the 
authority of the registered agent to accept service on its behalf and appoints 
the secretary of state as its agent for service of process in any proceeding 
based on a cause of action arising during the time it was authorized to 
transact business in this state; 

(5) A mailing address to which the secretary of state may mail a copy of 
any process served on the secretary of state under subdivision (a)(4); and 

(6) A commitment to notify the secretary of state in the future of any 
change in mailing address. 

(b) The secretary of state shall file the certificate of cancellation of authority 
if the secretary of state finds that the certificate of cancellation of authority: 

(1) Complies with subsection (a); and 

(2) Is accompanied by a tax clearance for termination or withdrawal 
relative to such foreign LLC. 

(c) When the cancellation of certificate of authority has been filed in 
accordance with subsection (b), the certificate of authority of the foreign LLC 
is cancelled. After cancellation of the certificate of authority of the foreign LLC, 
service of process on the secretary of state or the continued registered agent 
under this section is service on the foreign LLC. Upon receipt of process, the 
secretary of state shall mail a copy of the process to the foreign LLC at the 
mailing address set forth under subdivision (a)(5). 


History. 
Acts 1994, ch. 868, § 1; 2009, ch. 349, §§ 3, 4; 
2010, ch. 741, § 32. 


PART 5 
REVOCATION OF CERTIFICATE OF AUTHORITY 


48-246-501. Revocation of certificate of authority. 


The secretary of state may commence a proceeding under § 48-246-502 to 
revoke the certificate of authority of a foreign LLC authorized to transact 
business in this state if: 

(1) The foreign LLC does not deliver its annual report to the secretary of 
state within two (2) months after it is due; 

(2) The foreign LLC is without a registered agent or registered office in 
this state for two (2) months or more; 

(3) The foreign LLC does not inform the secretary of state under § 48- 
208-102 or § 48-208-103 that its registered agent or registered office has 
changed, that its registered agent has resigned, or that its registered office 
has been discontinued within two (2) months of the change, resignation, or 
discontinuance; 

(4) The name of the foreign LLC contained in a document filed pursuant 
to this title fails to comply with § 48-246-201; 

(5) A member or representative of the foreign LLC signed a document 
such person knew was false in any material respect with the intent that the 
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document be delivered to the secretary of state for filing; - 

(6) The secretary of state receives a duly authenticated certificate from 
the secretary of state or other official having custody of the foreign LLC’s 
records in the jurisdiction under whose law the foreign LLC is organized, 
stating that it has been terminated or has disappeared as the result of a 
merger; 

(7) The foreign LLC is exceeding the authority conferred upon it by this 
chapter; or 

(8) The foreign LLC submits to the office of the secretary of state a check, 
bank draft, money order or other such instrument for payment of any fee and 
it is dishonored upon presentation for payment. 


History. 
Acts 1994, ch. 868, § 1; 1995, ch. 403, § 83. 


48-246-502. Procedure for and effect of revocation. 


(a) If the secretary of state determines that one (1) or more grounds exist 
under § 48-246-501 for revocation of a certificate of authority, the secretary of 
state shall serve the foreign LLC with written communication of the secretary 
of state’s determination, except that such determination may be sent by first 
class mail. Notice need not be sent if the grounds for revocation are pursuant 
to § 48-246-501(5) and a certificate of revocation may be sent without the two 
(2) month waiting period required by subsection (b). 

(b) If the foreign LLC does not correct each ground for revocation or 
demonstrate to the reasonable satisfaction of the secretary of state that each 
ground determined by the secretary of state does not exist within two (2) 
months after service of the communication, the secretary of state may revoke 
the foreign LLC’s certificate of authority by signing a certificate of revocation 
that recites the ground or grounds for revocation and its effective date. The 
secretary of state shall file the original of the certificate and serve a copy on the 
foreign LLC, except that the certificate may be sent by first class mail. 

(c) The authority of a foreign LLC to transact business in this state ceases 
on the date shown on the certificate revoking its certificate of authority. 

(d) The secretary of state’s revocation of a foreign LLC’s certificate of 
authority appoints the secretary of state the foreign LLC’s agent for service of 
process in any proceeding based on a cause of action which arose during the 
time the foreign LLC was authorized to transact business in this state. Service 
of process on the secretary of state under this subsection (d) is service on the 
foreign LLC. Upon receipt of process, the secretary of state shall comply with 
§ 48-208-105. 

(e) Revocation of a foreign LLC’s certificate of authority does not terminate 
the authority of the registered agent of the LLC. 


History. 
Acts 1994, ch. 868, § 1. 


677 FOREIGN LIMITED LIABILITY COMPANIES 48-246-505 


48-246-503. Reinstatement following administrative revocation. 


(a) A foreign LLC whose certificate of authority is administratively revoked 
under § 48-246-502 may apply to the secretary of state for reinstatement. The 
application must: 

(1) Be accompanied by a confirmation of good standing relative to such 
foreign LLC; 

(2) Recite the name of the foreign LLC at its date of revocation; 

(3) State that the ground or grounds for revocation either did not exist or 
have been eliminated; and 

(4) State a foreign LLC name that satisfies the requirements of § 48-246- 

201. 

(b)(1) If the secretary of state determines that the application is accompa- 

nied by the confirmation of good standing and contains the information 

required by subsection (a), and that such information is correct, then the 

secretary of state shall reinstate the certificate of authority, prepare a 

certificate that recites the secretary of state’s determination and the effec- 

tive date of reinstatement, file the original of the certificate, and serve a copy 
on the foreign LLC; and 

(2) If the foreign LLC name in subdivision (a)(4) is different than the 
foreign LLC name in subdivision (a)(2), the application for reinstatement 
shall constitute an amendment to its certificate of authority insofar as it 
pertains to the foreign LLC name. 

(c) When the reinstatement is effective, it relates back and takes effect as of 
the effective date of the administrative revocation and the foreign LLC 
resumes carrying on its business as if the administrative revocation had never 
occurred. 


History. 
Acts 1994, ch. 868, § 1; 2010, ch. 741, §§ 33, 
34; 2011, ch. 99, §§ 8-10. 


48-246-504. Appeal from denial of foreign LLC’s reinstatement. 


(a) If the secretary of state denies a foreign LLC’s application for reinstate- 
ment following administrative revocation, the secretary of state shall serve the 
foreign LLC with a writing that explains the reason or reasons for denial. 

(b) The foreign LLC may appeal the denial of reinstatement to the chancery 
court of Davidson County within one (1) month after service of the writing by 
petitioning the court to set aside the revocation and attaching to the petition 
copies of the secretary of state’s writing. 

(c) The court’s final decision may be appealed as in other civil proceedings. 


History. 
Acts 1994, ch. 868, § 1. 


48-246-505. Cancellation of certificate of authority following adminis- 
trative revocation. 


(a) When a foreign LLC, which has had its certificate of authority revoked, 
wishes to withdraw from the state, it may do so without first being reinstated 
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by delivering to the secretary of state for filing a certificate of cancellation of 
authority following administrative revocation of the certificate of authority. 
The application shall set forth: 

(1) The name of the foreign LLC and the date of revocation, its current 
name, if different, and the name of the jurisdiction under whose law it is 
organized; 

(2) That it is not transacting business in this state and that it surrenders 
its authority to transact business in this state; 

(3) That it either continues its registered agent in this state or revokes the 
authority of its registered agent to accept service on its behalf and appoints 
the secretary of state as its agent for service of process in any proceeding 
based on a cause of action arising during the time it was authorized to 
transact business in this state; 

(4) A mailing address to which the secretary of state may mail a copy of 
any process served on the secretary of state under subdivision (a)(3); and 

(5) A commitment to notify the secretary of state in the future of any 
change in its mailing address. 

(b) The secretary of state shall file the certificate of cancellation of authority 
of the foreign LLC if the secretary of state finds that the application: 

(1) Complies with subsection (a); and 

(2) Is accompanied by a tax clearance for termination or withdrawal 
relative to such foreign LLC. 

(c) After cancellation of the certificate of authority of the foreign LLC, 
service of process on the secretary of state or the continued registered agent 
under this section is service on the foreign LLC. Upon receipt of process, the 
secretary of state shall mail a copy of the process to the foreign LLC at the 
mailing address set forth under subdivision (a)(4). 


History. 
Acts 1994, ch. 868, § 1; 2010, ch. 741, § 35. 


PART 6 


CONSEQUENCES OF TRANSACTING BUSINESS 
WITHOUT CERTIFICATE OF AUTHORITY 


48-246-601. Transaction of business without certificate of authority. 


(a) A foreign LLC transacting business in this state without a certificate of 
authority may not maintain a proceeding in any court in this state until it 
obtains a certificate of authority. 

(b) The successor to a foreign LLC that transacted business in this state 
without a certificate of authority and the assignee of a cause of action arising 
out of that business may not maintain a proceeding on behalf of its predecessor 
based on an assigned cause of action in any court in this state until the foreign 
LLC or its successor obtains a certificate of authority. 

(c) Acourt may stay a proceeding commenced by a foreign LLC, its successor 
or assignee, until it determines whether the foreign LLC or its successor 
requires a certificate of authority. If it so determines, the court may further 
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stay the proceeding until the foreign LLC or its successor obtains the 
certificate. 

(d) A foreign LLC doing business in this state without first having obtained 
a certificate of authority shall be fined and shall pay to the secretary of state 
three (3) times the otherwise required filing fee for each year or part thereof 
during which the foreign LLC failed to have such certificate of authority. 

(e) An application for a certificate of authority by a foreign LLC which has 
transacted business in this state without a certificate of authority shall not be 
filed by the secretary of state until all amounts due under subsection (d) have 
been paid. 

(f) Notwithstanding subsections (a) and (b), the failure of a foreign LLC to 
obtain a certificate of authority does not impair: 

(1) The validity of any contract or act of the foreign LLC; 

(2) The right of any other party to the contract to maintain any action, 
suit, or proceeding on the contract; or 

(3) The foreign LLC from defending any action, suit, or proceeding in any 
court of the state of Tennessee. 

(g) A member or representative of a foreign LLC is not liable for the debts 
and obligations of the foreign LLC solely by reason of the company’s having 
transacted business in this state without a valid certificate of authority. 


History. 
Acts 1994, ch. 868, § 1; 1995, ch. 403, § 84. 


NOTES TO DECISIONS 


1. Motion to Dismiss Properly Denied. serted the counterclaim as a defense to the 

Company’s motion to dismiss an LLC’s coun- action filed against the LLC in a Tennessee 
terclaim based on the LLC’s lack of a certificate court. Battery Alliance, Inc. v. Allegiant Power, 
of authority to do business in Tennessee was LLC, — S.W.3d —, 2017 Tenn. App. LEXIS 53 
properly denied because the LLC merely as- (Tenn. Ct. App. Jan. 30, 2017). 


48-246-602. Enjoined from doing business. 


The attorney general and reporter shall, upon the attorney general and 
reporter's own motion or upon the relation of proper parties, proceed by 
complaint in the chancery court of Davidson County or in the chancery court of 
any county in which such foreign LLC is doing or has done business to enjoin 
any foreign LLC, or any representative thereof, from doing any business in the 
state of Tennessee if such foreign LLC has failed to obtain or maintain a 
certificate of authority or if such foreign LLC has secured a certificate of 
authority from the secretary of state under § 48-246-301 on the basis of false 
or misleading representations. The reasonable attorney fees and expenses of 
such an action by the attorney general and reporter may be recovered from the 
foreign LLC at the discretion of the court if an injunction is obtained. 


History. 
Acts 1994, ch. 868, § 1; 1995, ch. 403, § 85. 
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Section 


48-247-101. 
48-247-102. 
48-247-103. 
48-247-104. 
48-247-105. 
48-247-106. 
48-247-107. 
48-247-108. 
48-247-109. 
48-247-110. 
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48-247-201. 
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LIMITED LIABILITY COMPANIES 


CHAPTER 247 f 


Part 1. Filing Documents 


Filing requirements. 

Forms. 

Filing, service and copying fees. 

Correcting filed document. 

Filing duty of secretary of state. 

Appeal from secretary of state’s refusal to file document. 
Evidentiary effect of copy of filed document. 

Penalty for signing false document. 

Effective time and date of document. 

Penalty for transacting business in Tennessee in violation of articles. 
Certificate of existence. 


Part 2. Secretary of State 


Powers. 
Deputies of secretary of state. 


PART 1 
FILING DOCUMENTS 


48-247-101. Filing requirements. 


(a) A document must satisfy the requirements of this section, and of any 
other section that adds to or varies these requirements, to be entitled to filing 
by the secretary of state. 

(b) Chapters 201-248 of this title must require or permit filing the document 
in the office of the secretary of state. 

(c) The document must contain the information required by chapters 
201-248 of this title. It may contain other information as well. 

(d) The document must be typewritten or printed in ink in a clear and 
legible fashion on one (1) side of letter size paper. 

(e) The document must be in the English language. An LLC’s or other 
business entity’s name need not be in English if written in English letters or 
Arabic or Roman numerals, and the certificate of existence or equivalent 
required of foreign business entities need not be in English, if accompanied by 
a reasonably authenticated English translation. 

(f) The document must be executed: 

(1) By the chair of the board of directors of a domestic or foreign 
corporation, by its president, or by another of its authorized officers if a 
corporate action is taken, by the chief manager, a governor .or another 
authorized manager if an LLC action is taken, by a general partner if a 
partnership action is taken or by the equivalent person of another business 
entity; . 

(2) Ifdirectors of a corporation or governors of a board-governed LLC have 
not been selected or the corporation or LLC has not been formed, by an 
incorporator or organizer; or 
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(3) If the business entity is in the hands of a receiver, trustee, or other 
court-appointed fiduciary, by that fiduciary. 

(g) The person executing the document shall sign it and state beneath or 
opposite the signature the person’s name and the capacity in which the person 
signs, The document may but need not contain: 

(1) An attestation by the secretary or an assistant secretary; 

(2) An acknowledgment, verification, or proof; or 

(3) The date the document is signed, except that such date shall be 
required for the annual report for the secretary of state. 

(h) If the secretary of state pursuant to statutory authority has prescribed 
a mandatory form for the document, the document must be in or on the 
prescribed form. 

(i) The document must be delivered to the office of the secretary of state for 
filing and must be accompanied by the current filing fee, and any tax, license 
fee, interest, or penalty required by chapters 201-248 of this title. 

(j) The document must contain a statement which makes it clear that it is 
being filed pursuant to the Tennessee Limited Liability Company Act. 

(k) The secretary of state has the power to promulgate appropriate rules 
and regulations establishing acceptable methods for execution of any docu- 
ment to be filed with the secretary of state. 

(1) Notwithstanding any other law to the contrary, whenever this title 
requires that an application or other document submitted to the secretary of 
state for filing be accompanied by a confirmation of good standing, tax 
clearance for termination or withdrawal, or other similar communication of 
taxpayer status by the commissioner of revenue, then such requirement shall 
be met, and a paper certificate need not accompany the application or other 
document, if the commissioner provides to the secretary of state electronic 
verification of the required information. Upon request of the person seeking 
certificate information, the commissioner shall provide to the secretary of state 
electronic verification in lieu of a paper certificate. 

(m) Any Tennessee LLC that has not timely filed with the department of 
revenue such information as has been required by the commissioner of revenue 
under prior law, chapter 421, § 1 of the Acts of 1997, shall be subject to 
administrative dissolution in accordance with the procedures specified in 
§ 48-245-302. The certificate of authority of any foreign LLC that has not 
timely filed such information with the department shall be subject to revoca- 
tion as provided in § 48-246-502. Upon certification by the commissioner that 
it has complied with the information reporting requirements that were 
required under prior law, a LLC that has been administratively dissolved or 
that has had its certificate of authority revoked for failure to timely file such 
information may be reinstated. 


History. 1999, ch. 80, § 3; 1999, ch. 159, §§ 1, 2; 2010, 
Acts 1994, ch. 868, § 1; 1997, ch. 421, § 1; ch. 741, § 36; 2011, ch. 99, § 27. 


48-247-102. Forms. 


(a)(1) Mandatory Forms. The secretary of state may prescribe and fur- 
nish on request forms for: 
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(A) Articles of organization; 

(B) Certificate of conversion; 

(C) A foreign LLC’s application for a certificate of authority to transact 
business in this state; 

(D) A foreign LLC’s application for a cancellation of a certificate of 
authority; and 

(E) The annual report. 
(2) If the secretary of state so requires, use of these forms shall be 

mandatory. 

(b) Optional Forms. The secretary of state may prescribe and, if prescribed 
by the secretary of state, shall furnish on request forms for other documents 
required or permitted to be filed by chapters 201-248 of this title but their use 
is not mandatory. 


History. 
Acts 1994, ch. 868, § 1. 


48-247-103. Filing, service and copying fees. 


(a) The office of the secretary of state shall collect the following fees when 
the documents described in chapters 201-248 of this title are delivered for 
filing, and for purposes of chapters 201-248 of this title, no document is 
considered delivered to the office of the secretary of state for filing unless 
accompanied by such fee: 


Document Fee 

(1) Articles including designation of initial registered office and 

BOOM birds aig CEE ike vi bleaches oii Cine akg ae et ee eS ae Me As provided 

in subsection 

(d) 

(2), Certificate of formation tissue eotueieetin banal yaks canteens eno ate $20.00 

(3). Atticles, of, CONVETSION satin onsdidderen cow ak vate th dels ce cutee bevul As provided 

in subsection 

(d) 

(4) Application for reserved LLC name ..................ccecccceeeeeeees 20.00 

(5) Application for use of indistinguishable name ..................... 20.00 

(6) Notice of transfer or cancellation of reserved name ............... 20.00 

(7) Application for and renewal of registered name .................04 20.00 

(8) Application for or change, cancellation, or renewal 

of.assumed. names) wisn cobiunace, are Jadt OU. 2. welwabia sabes Bo 20.00 
(9) LLC’s statement of change of registered agent, registered office, 

OF DOLD: ont. liad uectaeduvuwee sau wen cele Uc ays ches Saag ERE CROrEe cen, ae anaes 20.00 

(10) Agent’s statement of change of registered office ................... 5.00 


per limited 

liability company, but not 

less than 

20.00 

(11) Agent’s statement of resignation .........0.. 0c cece cece cceeeecceeeee 20.00 
(12) Articles of amendment 0.00.00... 05. (2 OE ea ae 20.00 
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(13) Amended and restated articles ............... ccc ccccc cece eens eee eeee 20.00 
(14) 7Restatementiofartitles jint adiiny. gea\lebee ae avon ee 24 20.00 
dajeArticles*nficorrectionn sind tideewtitorctoht. peiti bbe! 20.00 
(16jéCertificate of mergertbunes iii paloma aeernaetidha un. fue 100.00 
(17) [Reserved.] 
(18) Articles of termination by organizers ...................ceeee cece ees 20.00 
LDN oticemiidissolutiomei iO. band. or Lede ok eer ee eek 20.00 
(20) Articles of revocation of dissolution .................. ccc cece ce eeees 20.00 
(20 eArtictes ofterminationtesn Hehe. 20. Jala eal area: 20.00 
(22) Certificate of administrative dissolution ....................00000. No fee 
(23) Application for reinstatement following administrative 
EOL URGti eee eaten ett, et a Uae Cite et i ea 70.00 
(24) Articles of termination following administrative dissolution .100.00 
(25) Certificate of reinstatement -..... 00.50.00. c cele cc scene ect beee No fee 
MGyalvecree.of judicial CissOlUtiOn sissies sa, csp nn ce copie vkiles vuged es see's No fee 
(27) Application for certificate of authority (including 
designation of initial registered office and agent) As provided 
| in subsection 
(d) 
(28) Application for amended certificate of authority ................. 20.00 
(29) Certificate of cancellation of authority ..................... 0... 20.00 
(30) Certificate of administrative revocation of certificate 
GLALITMOR aac. te AUay one Be OM rt Soe ea IY See, Le No fee 
(31) Certificate of cancellation following administrative 
TEVOCAMOIIAN 21 TO IORRON Gt. wis dessa Wie nw raviad. old ose AL 100.00 
(32) Application for certificate of existence or authorization ......... 20.00 
(33) Application for reinstatement following administrative 
Pevocation of shat Reece ottagenek joa Ue hdd Sins 70.00 
Rrra ATITIVIA ETO DOP be iis see tees Lite Aldea nies Seley Toe e choses Cae eee As provided 
in subsection 
(d) 


(35) Any other document required or permitted to be 
nied by ‘chapters’ 201-248 of this' title rat Caw ee, ee 20.00 


(b) The secretary of state shall collect a fee of twenty dollars ($20.00) each 
time process is served on the secretary of state under chapters 201-248 of this 
title. The party to a proceeding causing service of process is entitled to recover 
this fee as costs if it prevails in the proceeding. 

(c) The secretary of state shall collect a fee of twenty dollars ($20.00) for 
copying all filed documents relating to a domestic or foreign LLC. All such 
copies will be certified or validated by the secretary of state. 

(d) The secretary of state shall collect from each LLC or foreign LLC, if 
applicable, an annual fee equal to fifty dollars ($50.00) per each LLC member 
in existence on the date of the initial filing, and each year thereafter based on 
the number of LLC members in existence on the date of the filing for the 
annual report, with a minimum fee of three hundred dollars ($300) and a 
maximum fee of three thousand dollars ($3,000). Notwithstanding this sub- 
section (d), if the LLC is prohibited by its articles from doing business in 
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Tennessee, the filing fee shall be three hundred dollars ($300) regardless of the 
number of members in existence on the date of filing. 

(e) In addition to the other filing requirements of chapters 201-248 of this 
title, a copy of all documents specified in subdivisions (a)(1), (12), (13), (14), 
(15), (16), (18), (19) and (20) shall also be filed in the office of the register of 
deeds in the county wherein an LLC has its principal office, if such principal 
office is in Tennessee, and in the case of a merger, in the county in which the 
new or surviving LLC shall have its principal office, if such principal office is 
in Tennessee. The register of deeds may charge five dollars ($5.00) plus fifty 
cents (50¢) per page in excess of five (5) pages for such filing. 


History. Law Reviews. 

Acts 1994, ch. 868, § 1; 1995, ch. 403, §§ 2, Key Tax Aspects of the Tennessee Limited 
86; 1997, ch. 421, § 2; 1998, ch. 890, § 3; 2000, Liability Company Act (Andrée Sophia Blum- 
ch. 568, § 3; 2010, ch. 742, § 5. stein), 30 Tenn. B.J. 14 (1994). 


48-247-104. Correcting filed document. 


(a) Adomestic or foreign LLC may correct a document filed with the office of 
the secretary of state if the document: 
(1) Contains an incorrect statement; or 
(2) Was defectively executed, attested, sealed, certified, or acknowledged. 
(b) A document is corrected: 
(1) By preparing articles of correction that: 
(A) Describe the document (including its filing date) or attach a copy of 
it to the articles; 
(B) Specify the incorrect statement and the reason it is incorrect or the 
manner in which the execution was defective; and 
(C) Correct the incorrect statement or defective execution; and 
(2) By delivering the articles of correction to the office of the secretary of 
state for filing. 

(c) Articles of correction are effective on the effective time and date of the 
document they correct except as to persons relying on the uncorrected 
document and adversely affected by the correction. As to those persons, articles 
of correction are effective when filed. 


History. 
Acts 1994, ch. 868, § 1; 1995, ch. 403, § 88. 


48-247-105. Filing duty of secretary of state. 


(a) If a document delivered to the office of the secretary of state for filing 
satisfies the requirements of § 48-247-101, the secretary of state shall file it. 

(b) The secretary of state files a document by stamping or otherwise 
endorsing “Filed,” together with the secretary of state’s name and official title 
and the date and time of receipt, on such document. After filing a document, 
except for filings pursuant to §§ 48-208-103 and 48-228-203, the secretary of 
state shall deliver the document, with the filing fee receipt (or acknowledg- 
ment of receipt if no fee is required) attached, to the domestic or foreign LLC 
or its representative in due course. A domestic or foreign LLC or its represen- 
tative may present to the office of the secretary of state an exact or conformed 
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copy of the document presented for filing together with such document, and, in 
that event, the secretary of state shall stamp or otherwise endorse the exact or 
conformed copy filed, together with the secretary of state’s name and official 
title and the date and time of receipt, and immediately return the exact or 
conformed copy to the party filing the original of such document. 

(c) If the secretary of state refuses to file a document, the secretary of state 
shall return it to the domestic or foreign LLC or its representative immediately 
after the document was received for filing, together with a brief, written 
explanation of the reason for such refusal. 

(d) The secretary of state’s duty to file documents under this section is 
ministerial. The secretary of state’s filing or refusing to file a document does 
not: 

(1) Affect the validity or invalidity of the document in whole or in part; 

(2) Relate to the correctness or incorrectness of information contained in 
the document; 

(3) Create a presumption that the document is valid or invalid or that 
information contained in the document is correct or incorrect; or 

(4) Establish that a document purporting to be an exact or conformed copy 
is in fact an exact or conformed copy. 

(e) Any LLC document which meets the requirements of chapters 201-248 of 
this title for filing and recording shall be received, filed and recorded by the 
appropriate office, upon payment of the appropriate fee and taxes, if any, 
notwithstanding any contrary requirements found in any other provision of the 
laws of this state. 


History. Cross-References. 
Acts 1994, ch. 868, § 1. Filing duty, §§ 48-11-306, 48-51-306. 


48-247-106. Appeal from secretary of state’s refusal to file document. 


(a) If the secretary of state refuses to file a document delivered to the office 
of the secretary of state for filing, the domestic or foreign LLC may appeal the 
refusal to the chancery court of Davidson County. The appeal is commenced by 
petitioning the court to compel filing the document and by attaching to the 
petition the document and the secretary of state’s explanation of the refusal to 
file. 

(b) The court may summarily order the secretary of state to file the 
document or take other action the court considers appropriate. 

(c) The court’s final decision may be appealed as in other civil proceedings. 

(d) Any judicial review of the secretary of state’s refusal to file a document 
shall be conducted in accordance with the Uniform Administrative Procedures 
Act, compiled in title 4, chapter 5. 


History. 
Acts 1994, ch. 868, § 1. 


48-247-107. Evidentiary effect of copy of filed document. 


A certificate attached or certification affixed to a copy of a document filed by 
the secretary of state, bearing the secretary of state’s signature (which may be 
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in facsimile) and the seal of this state, is conclusive evidence that the original 
document is on file with the secretary of state. 


History. 
Acts 1994, ch. 868, § 1. 


48-247-108. Penalty for signing false document. 


(a) A person commits a Class B misdemeanor, punishable by a fine not to 
exceed five hundred dollars ($500), if the person signs a document, knowing it 
to be false in any material respect, with intent that the document be delivered 
to the office of the secretary of state or other required office for filing. 

(b) The offense created by this section is in addition to any other offense 
created by law for the same conduct. 


History. 
Acts 1994, ch. 868, § 1. 


Cross-References. 
Penalty for Class B misdemeanor, § 40-35- 
VT: 


48-247-109. Effective time and date of document. 


(a) Effective Date. Except as provided in subsection (b), §§ 48-203-102 
and 48-247-104(c), a document accepted for filing is effective: 

(1) At the time of filing on the date it is filed by the secretary of state, as 
evidenced by the office of the secretary of state’s date and time endorsement 
on the original document; and 

(2) At the time specified in the document as its effective time on the date 
it is filed. 

(b) Delayed Effective Date. A document may specify a delayed effective 
time and date, and if it does so the document becomes effective at the time and 
date specified. If a delayed effective date but no time is specified, the document 
is effective at the close of business on that date. A delayed effective date for a 
document may not be later than the ninetieth day after the date it is filed with 
the office of the secretary of state. 

(c) Requirement of Registered Agent. The office of the secretary of state 
shall not file any articles or application for a certificate of authority unless that 
document designates the registered agent and registered office of such domes- 
tic or foreign LLC in accordance with § 48-208-101. The office of the secretary 
of state shall not file any other document presented by the LLC for filing under 
chapters 201-248 of this title if at the time of filing the domestic or foreign LLC 
does not have a registered agent and registered office designated at such time, 
unless at the time such document is received for filing the office of the secretary 
of state also receives for filing a statement designating such registered agent 
or registered office or both. 


History. 
Acts 1994, ch. 868, § 1. 
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48-247-110. Penalty for transacting business in Tennessee in violation 
of articles. 


In the event that the LLC is prohibited from transacting business in 
Tennessee by its articles but actually transacts business in Tennessee and but 
for § 48-247-103(d) it would have paid a larger filing fee, the LLC shall be fined 
an amount equal to three (3) times the annual filing fee, less the amount 
actually paid, for each year or part thereof in which it actually does business 
in Tennessee. 


History. 
Acts 1995, ch. 408, § 87. 


48-247-111. Certificate of existence. 


(a) Any person may apply to the secretary of state to furnish a certificate of 
existence for a domestic LLC or a certificate of authorization for a foreign LLC 
authorized to transact business in this state. 

(b) A certificate of existence or authorization sets forth: 

(1) The domestic LLC’s name or the foreign LLC’s name used in this state; 
(2) That: 

(A) The domestic LLC is a limited liability company formed under the 
laws of this state, the effective date of its initial filing, and the period of its 
duration if less than perpetual; or 

(B) The foreign LLC is authorized to transact business in this state; 
(3) That all fees, taxes and penalties owed to this state have been paid, if: 

(A) Payment is reflected in the records of the secretary of state or the 
department of revenue; and 

(B) Nonpayment allows: 

(i) Administrative dissolution of a domestic LLC; or 
(ii) Administrative revocation of the certificate of authority of a 
foreign LLC; 
(4) That its most recent annual report required by § 48-228-203 has been 
filed with the secretary of state; 
(5)(A) For a domestic LLC: 
(i) That articles of termination have not been filed and a decree of 
termination has not been filed; and 
(ii) Whether or not a notice of dissolution, certificate of dissolution or 
decree of dissolution has been filed and remains effective; 
(B) For a foreign LLC: 
(i) That a certificate of cancellation of certificate of authority has not 
been filed; and 
(ii) Whether or not a certificate of revocation of certificate of authority 
has been filed and remains effective; 
(6) That the certificate of existence or authorization is effective as of the 
date of the issuance of the certificate; and 
(7) Other facts of record in the office of the secretary of state that may be 
requested by the applicant. 

(c) Subject to any qualifications stated in the certificate, a certificate of 

existence or authorization issued by the secretary of state may be relied upon 
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as conclusive evidence that the domestic or foreign LLC is in existence or is 
authorized to transact business in this state and is in good standing. 


History. 
Acts 2010, ch. 742, § 4. 


PART 2 
SECRETARY OF STATE 


48-247-201. Powers. 


The secretary of state has the power reasonably necessary to perform the 
duties required of the secretary of state by chapters 201-248 of this title, 
including, without limitation, the power to promulgate necessary and appro- 
priate rules and regulations consistent with chapters 201-248 of this title, and 
the power to destroy any records in the secretary of state’s office concerning a 
domestic or foreign LLC ten (10) years after such LLC has dissolved, with- 
drawn from the state, or has had its certificate of authority revoked. 


History. 
Acts 1994, ch. 868, § 1. 


48-247-202. Deputies of secretary of state. 


An act of a duly authorized deputy of the secretary of state in the secretary 
of state’s behalf under chapters 201-248 of this title is the equivalent of the act 
of the secretary of state; provided, that the deputy signs the name of the 
secretary of state by such deputy as deputy. 


History. 
Acts 1994, ch. 868, § 1. 


CHAPTER 248 
PROFESSIONAL LIMITED LIABILITY COMPANIES 


Part 1. General 


Section 

48-248-101. Applicability. 
48-248-102. Chapter definitions. 
48-248-103. Formation. 
48-248-104. Purposes. 


Part 2. Powers 


48-248-201. Powers. 
48-248-202. Rendering of professional services. 
48-248-203. Professions and other business allowed to be rendered. 


Part 3. Name 
48-248-301. Name. 
Part 4. Eligible Members, Transfers, Etc 


48-248-401. Eligible members. 
48-248-402. Transfers. 
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Section 


48-248-403. 
48-248-404. 
48-248-405. 
48-248-406. 
48-248-407. 
48-248-408. 
48-248-409. 


48-248-501. 
48-248-502. 
48-248-503. 
48-248-504. 


48-248-601. 
48-248-602. 
48-248-603. 
48-248-604. 
48-248-605. 
48-248-606. 


PROFESSIONAL LIMITED LIABILITY COMPANIES 


Disqualification of members. 
Managers. 

Privilege. 

Liability. 

Mergers. 

Cessation of professional services. 
Dissolution. 


Part 5. Foreign Professional Limited Liability Companies 


Foreign professional limited liability companies. 
Application for a certificate of authority. 
Revocation. 

Offense — Penalty. 


Part 6. Delivery of Articles 


Delivery of articles to licensing authority. 

Annual statement. 

Rules. 

Jurisdiction of licensing authority. 

Amendment of existing laws and right to practice profession in other forms. 
Reservation of power to amend or repeal. 


PART 1 
GENERAL 


48-248-101. Applicability. 


48-248-102 


Chapters 201-248 of this title apply to professional limited liability compa- 


nies, both domestic and foreign, to the extent not inconsistent with this 


chapter. 


History. 
Acts 1994, ch. 868, § 1. 


Attorney General Opinions. 

Any health care professionals possessing a 
statutory right to form and become members of 
the same professional corporation or profes- 


48-248-102. Chapter definitions. 


sional limited liability company, respectively, 
may serve as officers and directors of that 
professional corporation, or as governors or 
managers of that professional limited lability 
company, OAG 03-010, 2003 Tenn. AG LEXIS 
11 (1/24/03). 


As used in this chapter, unless the context otherwise requires: 
(1) “Disqualified person” means an individual or entity that for any 
reason is or becomes ineligible under this chapter to be a member of a PLLC; 
(2) “Domestic professional LLC” means a professional LLC formed under 


chapters 201-248 of this title; 


(3) “Foreign professional LLC” means a foreign LLC formed for the 
purpose of rendering professional services under a law other than the law of 


this state; 


(4) “Law” includes rules promulgated in accordance with § 48-248-603; 
(5) “Licensing authority” means the officer, board, agency, court or other 
authority in this state empowered to license or otherwise authorize the 


rendition of a professional service; 


(6) “Professional LLC” or “PLLC” means an LLC, other than a foreign 
professional LLC, which has elected to become subject to this chapter; 
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(7) “Professional service” means a service that may be lawfully rendered 
only by a person licensed or otherwise authorized by a licensing authority in 
this state to render the service and that may not be lawfully rendered by a 
corporation under the Tennessee Business Corporation Act, compiled in 
chapters 11-27 of this title or by an LLC under chapters 201-248 of this title; 
and 

(8) “Qualified person” means an individual, general partnership, profes- 
sional corporation, professional association or PLLC that is eligible under 
§ 48-248-401 to be a member of a PLLC. 


History. tions: A Pathetic Fallacy, 67 Tenn. L. Rev. 971 
Acts 1994, ch. 868, § 1; 1995, ch. 403, § 89. (2000). 


Law Reviews. 
Punitive Damages and Business Organiza- 


48-248-103. Formation. 


(a) One (1) or more persons acting as organizers may form a PLLC by 
delivering to the secretary of state for filing articles that also state it is a PLLC; 
its purpose is to render specified professional services; and a statement that 
the PLLC has one (1) or more qualified persons as members and no disqualified 
persons as members. 

(b) An LLC organized under a general law of this state whose articles have 
not been repealed by chapters 201-248 of this title may elect professional LLC 
status by amending its articles to comply with subsection (a) and § 48-248- 
301. 


History. 
Acts 1994, ch. 868, § 1; 2000, ch. 587, § 1. 


48-248-104. Purposes. 


(a) Except to the extent authorized by subsection (b), an LLC may elect 
professional LLC status under § 48-248-103 solely for the purpose of render- 
ing professional services (including services ancillary to them) and solely 
within a single profession. 

(b) An LLC may elect professional LLC status under § 48-248-103(b) for the 
purpose of rendering professional services within two (2) or more professions, 
and for the purpose of engaging in any lawful business authorized by chapters 
201-248 of this title, only if the combination of professional purposes or of 
professional and business purposes is specifically authorized by the licensing 
law of this state applicable to each profession in the combination. 

(c) Notwithstanding subsections (a) and (b), if an LLC is formed to provide 
professional services in states other than Tennessee, such LLC may elect 
professional LLC status under § 48-248-103 for the purpose of rendering 
professional service or services as permitted by the licensing boards of the 
states in which it will operate. Such PLLC shall, nevertheless, be required to 
file reports and other information as may be required by the applicable 
licensing boards of Tennessee to establish or confirm that the PLLC is not 
providing professional services in Tennessee. 
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History. 
Acts 1994, ch. 868, § 1; 1995, ch. 408, § 90. 


PART 2 
POWERS 


48-248-201. Powers. 


(a) Except as provided in subsection (b) or otherwise limited by this chapter, 
a PLLC has the powers enumerated in § 48-212-101. 

(b) A PLLC may be a promoter, general partner, member, associate or 
manager of a partnership, joint venture, trust or other entity only if the entity 
is engaged solely in rendering professional services or in carrying on business 
authorized by the PLLC’s articles. 


History. 
Acts 1994, ch. 868, § 1. 


48-248-202. Rendering of professional services. 


(a) Adomestic or foreign LLC may render professional services in this state 
only through individuals licensed or otherwise authorized in this state to 
render the services. 

(b) Subsection (a) does not: 

(1) Require an individual employed by a PLLC to be licensed to perform 
services for the PLLC if a license is not otherwise required; 

(2) Prohibit a licensed individual from rendering professional services in 
the individual’s individual capacity, although the individual is a member, 
manager, employee or agent of a domestic or foreign PLLC; or 

(3) Prohibit an individual licensed in another state from rendering 
professional services for a domestic or foreign PLLC in this state, if not 
prohibited by the licensing authority. 


History. 
Acts 1994, ch. 868, § 1. 


48-248-203. Professions and other business allowed to be rendered. 


(a) A PLLC may not render any professional service or engage in any 
business other than the professional service and business authorized by its 
articles. 

(b) Subsection (a) does not prohibit a PLLC from investing its funds in real 
estate, mortgages, securities or any other type of investment. 


History. 
Acts 1994, ch. 868, § 1. 
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PART 3 : 
NAME 


48-248-301. Name. 


(a) The name of a domestic PLLC and of a foreign PLLC registered in this 
state, in addition to satisfying the requirements of chapters 207 and 246 of this 
title (except the requirement that the name include the words “limited liability 
company” or “LLC”): 

(1) Must contain the words “professional limited company,” “professional 
limited liability company” or “professional LLC,” “limited lability profes- 
sional company” or the abbreviations “P.L.C.,” “P.L.L.C.,” or such abbrevia- 
tions without punctuation, or “L.L.P.C.” except in the case of a foreign PLLC, 
the name may contain, subject to subdivision (a)(2), and in lieu of the 
foregoing, the designations allowed by the jurisdiction in which the PLLC 
was formed or organized; 

(2) Must not contain the word “corporation” or “incorporated” or an 
abbreviation of either or both of these words; 

(3) May not contain language stating or implying that it is organized for 
a purpose other than that authorized by § 48-248-104 and its articles. 

(b) Chapters 207 and 246 of this title do not prevent the use of a name 
otherwise prohibited by those sections if it is the personal name of a member 
or former member of the domestic or foreign PLLC or the name of an individual 
who was associated with a predecessor of the PLLC. 


History. 
Acts 1994, ch. 868, § 1; 1995, ch. 408, § 91. 


PART 4 
ELIGIBLE MEMBERS, TRANSFERS, ETC 


48-248-401. Eligible members. 


(a) A PLLC may have persons not licensed to practice a profession described 
in the PLLC’s articles in Tennessee as members only if the licensing authority 
which licenses the professionals forming such PLLCs specifically so autho- 
rizes. If permitted by the authority which licenses such professionals and if 
such professionals form PLLCs, such PLLCs may have as members only the 
following: 

(1) Individuals who are authorized by law in this or another state to 
render a professional service described in the PLLC’s articles; 

(2) General partnerships in which all the partners are qualified persons 
with respect to the PLLC and in which at least one (1) partner is authorized 
by law in this state to render a professional service described in the PLLC’s 
articles; 

(3) Professional corporations, domestic or foreign, authorized by law in 
this state to render a professional service described in the PLLC’s articles; 
and/or 
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(4) PLLCs, domestic or foreign, authorized by law in this state to render 
a professional service described in the PLLC’s articles. 

(b) If a licensing authority with jurisdiction over a profession considers it 
necessary to prevent violation of the ethical standards of the profession, the 
authority may by rule restrict or condition, or revoke in part, the authority of 
PLLCs subject to its jurisdiction to have the members described in subsection 
(a). Arule promulgated under this section does not, of itself, make a member 
of a PLLC at the time the rule becomes effective a disqualified person. 

(c) The membership interest purported to be held by a person in violation of 
this section or a rule promulgated under this section is void. 

(d)(1) Notwithstanding any other provision of this chapter, the following 

health care professionals shall have a right to form and become members of 

the same professional limited liability company formed pursuant to this 
chapter: 

(A) Optometrists licensed under title 63, chapter 8, and ophthalmolo- 
gists licensed under title 63, chapter 6 or 9; 

(B) Podiatrists licensed under title 63, chapter 3, and physicians 
licensed under title 63, chapter 6 or 9, except radiologists, pathologists, or 
anesthesiologists; 

(C) Doctors of chiropractic licensed under title 63, chapter 4, and 
physicians licensed under title 63, chapter 6 or 9, except radiologists, 
pathologists, and anesthesiologists; and 

(D) Physician assistants licensed under title 63, chapter 19, part 1, and 
physicians licensed under title 63, chapter 6 or 9, except radiologists, 
pathologists, and anesthesiologists. 

(2) The services rendered by these health care professionals are consid- 
ered related and complementary to each other; provided, that nothing in this 
chapter shall be construed to alter the lawful scope of practice of a 
professional forming a professional limited liability company pursuant to 
this subsection (d); and further provided that nothing in this chapter shall be 
construed to allow any professional forming a professional limited liability 
company pursuant to this subsection (d) to conduct the professional’s 
practice in a manner contrary to the standards of ethics applicable to the 
profession. Such individual shall accurately state the individual’s profes- 
sional credentials on any advertisement to the public. 


History. 2002, ch. 742, § 2; 2003, ch. 45, § 2; 2005, ch. 
Acts 1994, ch. 868, § 1; 1995, ch. 403, § 92; 59, § 2. 


48-248-402. Transfers. 


(a) Subject to §§ 48-218-101 and 48-218-102, a member of a PLLC may 
transfer, assign or pledge such member’s financial rights, governance rights, or 
membership interest in the PLLC only to individuals, general partnerships, 
professional corporations, and other PLLCs qualified under § 48-248-401; 
provided, that nothing in this section shall be construed as prohibiting such a 
member from pledging the financial rights of that member’s membership 
interest to a financial institution as collateral for a loan. 

(b) A transfer, assignment or pledge of the financial rights, governance 
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rights or membership interests made in violation of subsection (a), except one 


made by operation of law or court judgment, is void. 


History. 
Acts 1994, ch. 868, § 1. 


48-248-403. Disqualification of members. 


If any member of a PLLC becomes disqualified to render those professional 
services for which it was formed within the state, such member shall be 
deemed to have resigned and wrongfully withdrawn from the PLLC and shall 
have no further interests as a member in the PLLC other than the right to 
receive any distribution to which such member may be entitled under the 
articles or an operating agreement or § 48-216-101(d). If any member, man- 
ager, agent or employee of a PLLC organized under this chapter who has been 
rendering professional service to the public becomes legally disqualified to 
render those professional services within this state, that member, manager, 
agent or employee shall immediately sever all professional employment and 
professional relationships with, and financial interests in, that PLLC. A 
PLLC’s failure to require compliance with this provision shall constitute a 
ground for the forfeiture of its articles and its dissolution by the secretary of 
state or, in the case of a foreign professional PLLC, for the revocation of its 
certificate of authority in this state. 


History. 
Acts 1994, ch. 868, § 1; 1995, ch. 408, § 983. 


48-248-404. Managers. 


If persons other than qualified persons are permitted by the licensing 
authority to serve as governors, if any, or managers of a PLLC, not less than 
one half (4) of the governors, if any, and all managers except the secretary and 
treasurer, if any, of a PLLC shall be qualified persons with respect to the PLLC. 


History. 
Acts 1994, ch. 868, § 1. 


Attorney General Opinions. 

Any health care professionals possessing a 
statutory right to form and become members of 
the same professional corporation or profes- 


48-248-405. Privilege. 


sional limited lability company, respectively, 
may serve as officers and directors of that 
professional corporation, or as governors or 
managers of that professional limited liability 
company, OAG 03-010, 2003 Tenn. AG LEXIS 
11 (1/24/03). 


A privilege applicable to communications between an individual rendering 
professional services and the person receiving the services recognized under 
the statutes or common law of this state is not affected by this chapter. The 
privilege applies to a domestic or foreign PLLC and to its members and 
employees in all situations in which it applies to communications between an 
individual rendering professional services on behalf of the PLLC and the 
person receiving the services. : 


History. 
Acts 1994, ch. 868, § 1. 
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48-248-406. Liability. 


(a) Each individual who renders professional services as a member, holder 
of financial interest, governor, manager, employee or other agent of a domestic 
or foreign PLLC is liable for such person’s own negligent or wrongful acts or 
omissions to the same extent as if the person rendered the services as a sole 
practitioner. A member, holder of financial interest, governor, manager, em- 
ployee or other agent of a domestic or foreign PLLC is not liable, however, for 
the conduct of other members, holders of financial interests, governors, 
managers, employees or agents of the PLLC unless such person is also at fault. 

(b) A domestic or foreign PLLC whose members, governors, managers, 
employees or other agents perform professional services within the scope of 
their employment or of their apparent authority to act for the PLLC is liable to 
the same extent as such members, governors, managers, employees or other 
agents. 

(c) Except as otherwise provided by this chapter, the personal liability of a 
member, holder of financial interests, governor, manager, employee or other 
agent of a domestic or foreign PLLC is no greater in any respect than the 
liability of a member, holder of financial interests, governor, manager, em- 
ployee or other agent of an LLC organized under chapters 201-248 of this title. 


History. tions: A Pathetic Fallacy,67 Tenn. L. Rev. 971 
Acts 1994, ch. 868, § 1. (2000). 


Law Reviews. 
Punitive Damages and Business Organiza- 


48-248-407. Mergers. 


(a) A PLLC may merge with or into any other business entity permitted to 
render the professional services of the PLLC in this state in the same manner 
and to the same extent as LLCs under chapter 244, part 1 of this title. 

(b) If the surviving business entity is an LLC and is to render professional 
services in this state, it must comply with this chapter. 


History. 
Acts 1994, ch. 868, § 1. 


48-248-408. Cessation of professional services. 


If a PLLC ceases to render professional services, it must amend or restate its 
articles to delete references to rendering professional services and to conform 
its name to the requirements of chapters 207 and 246 of this title. After the 
amendment becomes effective, the PLLC may continue in existence as an LLC 
under chapters 201-248 of this title and it is no longer subject to this chapter. 


History. 
Acts 1994, ch. 868, § 1. 


48-248-409. Dissolution. 


The attorney general and reporter may commence a proceeding under 
§ 48-245-902 to dissolve a PLLC if: 
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(1) The secretary of state or a licensing authority with jurisdiction over a 
professional service described in the PLLC’s articles serves written notice on 
the PLLC in accordance with § 48-208-104, that it has violated or is 
violating a provision of this chapter; 

(2) The PLLC does not correct each alleged violation, or demonstrate to 
the reasonable satisfaction of the secretary of state or licensing authority 
that it did not occur, within sixty (60) days after service of the notice in 
accordance with § 48-208-104; and 

(3) The secretary of state or licensing authority certifies to the attorney 
general and reporter a description of the violation, that it properly notified 
the PLLC of the violation, and that the PLLC did not correct it, or 
demonstrate that it did not occur, within sixty (60) days after service of the 
notice, in accordance with § 48-208-104. 


History. 
Acts 1994, ch. 868, § 1. 
PART 5 
FOREIGN PROFESSIONAL LIMITED LIABILITY 
COMPANIES 


48-248-501. Foreign professional limited liability companies. 


(a) Except as provided in subsection (c), a foreign PLLC may not transact 
business in this state until it obtains a certificate of authority from the 
secretary of state. 

(b) A foreign PLLC may not register unless: 

(1) Its name satisfies the requirements of § 48-248-301; 

(2) It is organized for one (1) or more of the purposes referenced in and 
satisfies the requirements of § 48-248-104; and 

(3) All of its members, all of its governors (or their equivalent), if any, and 
all managers (or their equivalent) are licensed in one (1) or more states to 
render a professional service described in its articles; provided, that if the 
licensing authority of this state permits persons other than qualified persons 
to serve as governors, if any, or managers of a PLLC, not less than one half 

(4%) of its governors, if any, and all managers except the secretary and 

treasurer, if any, of a PLLC shall be qualified persons with respect to the 

PLLC. 

(c) Aforeign PLLC is not required to obtain a certificate of authority in this 
state unless it maintains or intends to maintain an office in this state for 
conduct of business or professional practice. 


History. 
Acts 1994, ch. 868, § 1; 1995, ch. 403, § 94. 


48-248-502. Application for a certificate of authority. 


The application of a foreign PLLC for a certificate of authority in this state 
shall contain the information required in § 48-246-301; state it is a PLLC; 
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state its purpose is to render specified professional services; and include a 
statement that the requirements of § 48-248-501(b)(3) are satisfied. 


History. 
Acts 1994, ch. 868, § 1; 1995, ch. 403, § 95. 


48-248-503. Revocation. 


The secretary of state may administratively revoke the certificate of author- 
ity of a foreign PLLC authorized to transact business in this state if a licensing 
authority with jurisdiction over a professional service described in the PLLC’s 
articles certifies to the secretary of state that the PLLC has violated or is 
violating a provision of this chapter and describes the violation in the 
certification. 


History. 
Acts 1994, ch. 868, § 1. 


48-248-504. Offense — Penalty. 


(a) A person commits a Class B misdemeanor, punishable by a fine of not 
more than five hundred dollars ($500), if such person signs a document such 
person knows is false in any material respect with intent that the document be 
delivered to the licensing authority for filing. 

(b) The offense created by this section is in addition to any other offense 
created by law for the same conduct. 


History. 
Acts 1994, ch. 868, § 1. 


Cross-References. 
Penalty for Class B misdemeanor, § 40-35- 
11. 


PART 6 
DELIVERY OF ARTICLES 


48-248-601. Delivery of articles to licensing authority. 


A domestic or foreign PLLC may not render professional services in this 
state until it delivers a certified copy of its articles (or equivalent) and, if a 
foreign PLLC, a certified copy of its certificate of authority to transact business 
in this state to each licensing authority with jurisdiction over a professional 
service described in the articles. 


History. 
Acts 1994, ch. 868, § 1. 


48-248-602. Annual statement. 


(a) If required by a rule promulgated by the licensing authority having 
authority over professional services rendered by employees and/or members of 
the PLLC, each domestic PLLC, and each foreign PLLC registered in this 
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state, shall deliver for filing to each licensing authority having jurisdiction over 
a professional service described in the PLLC’s articles an annual statement of 
qualification setting forth: 
(1) The names and usual business addresses of its members, managers 
and governors (or their equivalent), if any; and 
(2) Information required by rule promulgated by the licensing authority 
to determine compliance with this chapter and other rules promulgated 
under it. 

(b) The first qualification statement required under this section must be 
delivered to the licensing authority between January 1 and April 1 of the year 
following the adoption of a rule requiring such statements and the calendar 
year in which a domestic LLC became a PLLC, or a foreign PLLC was 
authorized to transact business in this state. Subsequent qualification state- 
ments must be delivered to the licensing authority between January 1 and 
April 1 of the following calendar years. 


History. 
Acts 1994, ch. 868, § 1. 


48-248-603. Rules. 


Each licensing authority is empowered to promulgate rules expressly 
authorized by this chapter if the rules are consistent with the public interest 
or required by the public health or welfare or by generally recognized 
standards of professional conduct. 


History. 
Acts 1994, ch. 868, § 1. 


48-248-604. Jurisdiction of licensing authority. 


This chapter does not restrict the jurisdiction of a licensing authority over 
individuals rendering a professional service within the jurisdiction of the 
licensing authority, nor does it affect the interpretation or application of any 
law pertaining to standards of professional conduct except, notwithstanding 
any other provision of chapters 201-248 of this title, this chapter expressly 
provides that persons engaged in a professional service are expressly autho- 
rized to form a PLLC in which to conduct their business and limit their liability 
for the acts of others. 


History. 
Acts 1994, ch. 868, § 1. 


48-248-605. Amendment of existing laws and right to practice profes- 
sion in other forms. 


Notwithstanding any other provision of chapters 201-248 of this title, the 
laws of this state relating to the regulation of professional services are hereby 
amended and superseded to the extent such laws are inconsistent as to form of 
organization with the provision of chapters 201-248 of this title, and are 
deemed amended to permit the provision of professional services within this 
state by PLLCs. This chapter does not affect an existing or future right or 
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privilege to render professional services through the use of any other form of 
business entity. 


History. 


Acts 1994, ch. 868, § 1. 


48-248-606. Reservation of power to amend or repeal. 


The general assembly has the power to amend or repeal all or part of this 
chapter at any time and all domestic and foreign professional limited liability 
companies subject to this chapter are governed by the amendment or repeal. 


History. 


Acts 1994, ch. 868, § 1. 
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PART 1 
GENERAL PROVISIONS 


48-249-101. Short title. 


This chapter shall be known and may be cited as the “Tennessee Revised 
Limited Liability Company Act.” 


History. Act: New Ways of Doing Business (Eric Rea- 
Acts 2005, ch. 286, § 1. gan), 73 Tenn. L. Rev. 267 (2006). 


Law Reviews. 
Tennessee’s New Limited Liability Company 


48-249-102. Chapter definitions. 


As used in this chapter, unless the context otherwise requires: 

(1) “Annual report” means the form required by § 48-249-1017; 

(2) “Articles” or “articles of organization” means, in the case of an LLC, 
articles of organization or, to the extent applicable with respect to an LLC 
initially formed under and governed by the Tennessee Limited Liability 
Company Act, compiled in chapters 201-248 of this title, articles of conver- 
sion, taken together with all of the following, to the extent they modify, 
correct, restate or otherwise affect the articles of organization or articles of 
conversion: articles of amendment, articles of correction, certificates of 
merger and all documents required to be filed with any of the articles of 
amendment, articles of correction and certificates of merger, as part of the 
formation and continuation of an LLC. In the case of a foreign LLC, “articles” 
or “articles of organization” means all documents serving a similar function 
required to be filed with the secretary of state or other state office of the 
foreign LLC’s jurisdiction of formation; 

(3) “Business” means every trade, occupation, profession, investment 
activity, and other lawful purpose for gain or the preservation of assets, 
whether or not carried on for profit; 

(4) “Code” means the Internal Revenue Code of 1986 (26 U.S.C.), includ- 
ing all successor provisions to the sections referenced in this chapter; 

(5) “Confirmation of good standing” means confirmation by the commis- 
sioner of revenue issued through electronic communication to the secretary 
of state or a certificate of tax clearance that at the time such confirmation is 
issued an LLC or a foreign LLC is current on all taxes and penalties to the 
satisfaction of the commissioner; 

(6) “Director” means an individual who is vested with authority as a 
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director under § 48-249-401(c); 

(7) “Director-managed LLC” means an LLC that is so designated in its 
articles; 

(8) “Distribution” means a direct or indirect transfer of money or other 
property by an LLC, except for the issuance of its own membership interests 
or financial rights, with or without consideration, or an incurrence or 
issuance of indebtedness, whether directly or indirectly, including through a 
guaranty, to or for the benefit of any of its members or holders of financial 
rights, as applicable, in respect of membership interests or financial rights. 
A distribution may be in the form of an interim distribution under § 48-249- 
305 or a liquidation distribution under § 48-249-620; of a purchase, redemp- 
tion, or other acquisition of its membership interests or financial rights; of a 
distribution of indebtedness, which includes the incurrence of indebtedness, 
whether directly or indirectly, including through a guaranty, for the benefit 
of the LLC’s members or holders of financial rights, as applicable; or of any 
other transaction. “Distribution” does not mean amounts paid to or for the 
benefit of members, or holders of financial rights as compensation or benefits 
for services rendered by them in their capacities as members, holders, 
officers, managers, directors or agents; 

(9) “Entity” means, whether foreign or domestic and whether for profit or 
not-for-profit, limited liability companies, corporations, unincorporated as- 
sociations, real estate investment trusts, statutory or business trusts or 
associations, estates, general partnerships, limited partnerships, registered 
or unregistered limited liability partnerships, limited liability limited part- 
nerships or similar organizations, trusts, joint ventures, two (2) or more 
persons having a joint or common economic interest, and local, municipal, 
state, United States and foreign governments; 

(10)(A) “Family LLC” means an LLC in which, at the relevant time, 

members of the same family hold, in the aggregate, whether as members 

or holders of financial rights, at least fifty percent (50%) of the financial 
rights in the LLC. “Members of the same family,” as used in this 
subdivision (10) means two (2) or more individuals as to one (1) of whom, 
referred to as the “common relative,” each of the others bears one (1) of the 
following relationships: 
(i) A spouse or former spouse of the common relative; 
(ii) An ancestor or lineal descendant of the common relative; 
(iii) An ancestor of the spouse or former spouse of the common 
relative; 
(iv) A brother or sister of the common relative; 
(v) A lineal descendant of any individual described in subdivision 
(10)(A)(iv); 
(vi) A spouse or former spouse of any individual described in subdi- 
visions (10)(A)(i1)-(v); 
(vii) A lineal descendant of any individual described in subdivision 
(10)(A)(vi); 
(B)Gi) For the purpose of determining “members of the same family”: 
(a) Relationship by adoption shall be treated the same as relation- 
ship by blood; 
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(b) Financial rights held by any entity that is related, within the 
meaning of §§ 267(b) and 707(b) of the Code (26 U.S.C. §§ 267(b) and 
707(b)), respectively, to any individual shall be deemed to be held by 
such individual; 

(c) The common relative need not be a member of or holder of 
financial rights in the LLC; and 

(d) The common relative need not be living, but, if deceased, may 
not be more than four (4) generations removed from the youngest 
generation of individuals who would, but for this subdivision 
(10)(B)G), be members of the same family; 

(ii) For purposes of the proviso in subdivision (10)(B)(i)(d), a spouse, 
or former spouse, shall be treated as being of the same generation as the 
individual to whom such spouse is, or was, married; 

(iii) For purposes of this subdivision (10), the word “fiduciary,” as 
used in § 267(b) of the Code, shall be treated as ‘a trust and an entity; 

(11) “Financial rights” means a member’s or holder’s rights to: 

(A) Share in profits and losses, as provided in § 48-249-304; 

(B) Share in and receive distributions, as provided in § 48-249-305; 
(C) Receive liquidation distributions, as provided in § 48-249-620; and 
(D) Transfer the financial rights described in subdivisions (11)(A)-(C), 

as provided in § 48-249-507; 

(12) “Foreign LLC,” or an LLC that is designated as “foreign,” means a 
limited liability company that is formed under the laws of a jurisdiction 
other than this state; 

(13) “Governance rights” means a member’s right to vote on one (1) or 
more matters, all of a member’s other rights as a member in the LLC under 
the LLC documents or this chapter, other than financial rights, and the right 
to transfer the voting and other rights described in this subdivision (13); 

(14) “Holder of financial rights” or “holder” means a person, other than a 
member, owning any financial rights in an LLC. A holder of financial rights 
may acquire its financial rights, either by transfer of ownership from a 
member or other holder, or directly from the LLC; 

(15) “LLC,” sometimes referred to as a “domestic LLC” or an LLC that is 
designated as “domestic,” means a limited liability company formed under 
this chapter, or a limited liability company formed under the Tennessee 
Limited Liability Company Act, compiled in chapters 201-248 of this title, 
that has elected to be governed by this chapter, or, where expressly 
indicated, a limited liability company formed under and governed by the 
Tennessee Limited Liability Company Act; 

(16) “LLC documents” means either, or both: 

(A) An LLC’s articles; and 
(B) Ifthe LLC has an operating agreement, whether written or oral, its 
operating agreement; 

(17) “Majority vote” means, with respect to a vote of the members, 
managers, or directors, as applicable: 

(A) If voting on a per capita basis, a majority in number of the members, 
managers or directors, as applicable, entitled to vote on a specific matter; 
or 
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(B) If voting is determined otherwise under the LLC documents, a 
majority in voting interest of the members, managers or directors, as 
applicable, entitled to vote on a specific matter, as determined under the 
LLC documents; 

(18) “Manager” means a person who is vested with authority as a 
manager under § 48-249-401(b); 

(19) “Manager-managed LLC” means an LLC that is so designated in its 
articles; 

(20) “Member” means a person that has been admitted to an LLC as a 
member, as provided in § 48-249-501. With respect to a foreign LLC, 
“member” means a person recognized as a member of the foreign LLC, under 
the laws of the jurisdiction of formation of the foreign LLC; 

(21) “Member-managed LLC” means an LLC that is so designated in its 
articles; 

(22) “Membership interest” means a member’s interest in an LLC, which 
shall consist of the member’s financial rights and governance rights; 

(23) “Officer” means an individual, who is vested with authority as an 
officer under § 48-249-401(e); 

(24) “Operating agreement” means an agreement described in 
§ 48-249-203(a); 

(25) “Person” means an individual or an entity; 

(26) “Personal representative” means, as to an individual, the executor, 
administrator, guardian, conservator, trustee or other legal representative of 
the individual, and, as to an entity, the legal representative or successor of 
the entity; 

(27) “Principal executive office” means the office, in or out of this state, 
that is designated as the principal executive office of a domestic or foreign 
LLC in its articles or in an application for a certificate of authority, as 
applicable, as thereafter changed from time to time in accordance with this 
chapter; 

(28) “Proceeding” means any threatened, pending or completed action, 
suit or proceeding, whether civil, criminal, administrative or investigative, 
and whether formal or informal; 

(29) “Professional limited liability company, 
“PLLC” has the meaning set forth in § 48-249-1102; 

(30) “Record” means information that is inscribed in a tangible medium, 
or that is stored in an electronic or other medium, and is retrievable in 
perceivable form; 

(31) “Registered agent” means the person designated as the registered 
agent of a domestic or foreign LLC in its articles or in an application for a 
certificate of authority, as applicable, as thereafter changed from time to 
time in accordance with this chapter; 

(32) “Registered office” means the office in this state that is designated as 
the registered office of a domestic or foreign LLC in its articles or in an 
application for a certificate of authority, as applicable, as thereafter changed 
from time to time in accordance with this chapter; 

(33) “Representative” means, as to a foreign LLC, a director, manager, 
officer, employee or other agent of a foreign LLC; 
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(34) “Secretary of state” means the individual who holds the office of 
secretary of state of this state; 

(35) “State,” when referring to a part of the United States other than this 
state, means a state, a commonwealth, the District of Columbia and a 
territory and insular possession of the United States, and their respective 
agencies and governmental subdivisions; 

(36) “Tax clearance for termination or withdrawal” means confirmation by 
the commissioner of revenue issued through electronic communication to the 
secretary of state or a certificate of tax clearance that an LLC or a foreign 
LLC has filed all applicable reports, including, but not limited to, a final 
report, and has paid all fees, penalties, and taxes as required by the revenue 
laws of this state; and 

(37) “Transfer” means an assignment, conveyance, deed, bill of sale, lease, 
mortgage, security interest, encumbrance, gift and transfer by operation of 
law. 


History. §§ 11-15; 2010, ch. 741, § 37; 2011, ch. 99, 
Acts 2005, ch. 286, § 1; 2006, ch. 620, §§ 11-13. 


48-249-103. Notice. 


(a) General; Methods of notice. Notice under this chapter or under the 
LLC documents, to an LLC or to a foreign LLC authorized to transact business 
in this state, or by an LLC to its managers, directors, officers, employees, 
agents, members and holders of financial rights, as applicable, shall be in 
writing, except that oral notice is effective, if it is reasonable under the 
circumstances. Such notice may be communicated to or by an LLC, or to a 
foreign LLC, in person; by telephone, telegraph, teletype, electronic mail or 
other form of wire or wireless communication; or by mail or private carrier. If 
these forms of personal notice are impracticable, notice may be communicated 
by publication in a newspaper of general circulation, or by radio, television or 
other form of public broadcast communication, published or broadcast in the 
county where the principal executive office of the LLC is or was last located, or 
in such other geographic areas as may be required under the LLC documents. 

(b) Effectiveness of notice. Written notice by a domestic LLC to its 
managers, directors, officers, employees, agents, members and holders of 
financial rights, as applicable, if in a comprehensible form, is effective when 
mailed, if mailed postpaid and correctly addressed to the recipient’s address 
shown in the LLC’s current records. 

(c) Notice to LLC. Written notice to a domestic LLC, or a foreign LLC 
authorized to transact business in this state, may be addressed to its 
registered agent at its registered office or to the domestic or foreign LLC or its 
secretary, if any, at its principal executive office (or to a designated mailing 
address such as a post office box if the United States postal service does not 
deliver to the principal executive office). 

(d) General effectiveness of written notice. Except as provided in 
subsection (b), written notice, if in a comprehensible form, is effective at the 
earliest of the following: | 

(1) When received; 
(2) Five (5) days after its deposit in the United States mail, if mailed 


707 TENNESSEE REVISED LIMITED LIABILITY COMPANY ACT 48-249-104 


correctly addressed and with first class postage affixed; 

(3) On the date shown on the return receipt, if sent by registered or 
certified mail, return receipt requested, and the receipt is signed by or on 
behalf of the addressee; or 

(4) Twenty (20) days after its deposit in the United States mail, as 
evidenced by the postmark if mailed correctly addressed, and with other 
than first class, registered or certified postage affixed. 

(e) Oral notice. Oral notice is effective when communicated, if communi- 
cated in a comprehensible manner. 

(f) Notice by publication or broadcast. Notice by publication or public 
broadcast, as provided in subsection (a), is effective upon publication or 
broadcast, as applicable. 

(g) Governing requirements. Notwithstanding this section, if another 
provision of this chapter prescribes notice requirements for particular circum- 
stances, those requirements shall govern. 


History. 
Acts 2005, ch. 286, § 1; 2014, ch. 783, § 12. 


Cross-References. 
Certified mail in lieu of registered mail, § 1- 
3-111. 


48-249-104. Purposes and powers. 


(a) Any lawful purpose. Every LLC has the purpose of engaging in any 
lawful business, unless a more limited purpose is set forth in its LLC 
documents. 

(b) Regulation by another statute. An LLC engaging in a business that 
is subject to regulation under another statute of this state may form under or 
elect to be governed by this chapter, only to the extent not prohibited by, and 
subject to any limitations of, the other statute. 

(c) General powers. An LLC has the same powers as an individual to do all 
things necessary or convenient to carry out its business and affairs, including, 
without limitation, power to: 

(1) Sue and be sued, complain and defend in the LLC’s name; 

(2) Make and amend an operating agreement with its members, not 
inconsistent with its articles or with the laws of this state, for managing the 
business and regulating the affairs of the LLC; 

(3) Purchase, receive, lease or otherwise acquire, own, hold, improve, use, 
and otherwise deal with, real or personal property, or any legal or equitable 
interest in property, wherever located; 

(4) Sell, convey, mortgage, pledge, lease, exchange and otherwise dispose 
of, or grant a security interest in, all or any part of its property; 

(5) Purchase, receive, subscribe for, or otherwise acquire, own, hold, vote, 
use, sell, mortgage, lend, pledge, or otherwise dispose of, or grant a security 
interest in, and deal in and with shares or other interests in, or obligations 
of, any other entity; 

(6) Make contracts, including without limitation, contracts of guaranty 
and suretyship, incur liabilities, borrow money, issue its notes, bonds, and 
other obligations, which may be convertible into or include the option to 
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purchase other rights or securities of, or other interests in, the LLC, and 
secure any of its obligations or those of any other person by mortgage, pledge 
of, or security interest in, any of its property; 

(7) Lend money, invest and reinvest its funds, and receive and hold real 
and personal property as security for repayment; 

(8) Be a promoter, partner, member, shareholder, associate, trustee or 
manager of any partnership, joint venture, trust or other entity; 

(9) Conduct its business, locate offices and exercise the powers granted by 
this chapter, within or without this state; 

(10) Elect or appoint directors, managers, officers, employees, and agents 
of the LLC, as applicable, define their duties, fix their compensation, lend 
them money and credit, and guarantee debt, or act as surety on their behalf; 

(11) Pay pensions and establish pension plans, pension trusts, profit- 
sharing plans and retirement or welfare benefit or incentive plans, for any or 
all of the current or former members, directors, managers, officers, employ- 
ees and agents of the LLC, or any of its affiliates; 

(12) Make donations for the public welfare or for charitable, scientific or 
educational purposes; 

(13) Make payments or donations, or do any other act not inconsistent 
with law, that furthers the business and affairs of the LLC; 

(14) Procure, for its benefit, insurance on the life of any of its existing 
members, holders, directors, managers, officers or employees or other agents 
for any lawful purpose, including, without limitation, for the purpose of 
acquiring, at a member’s or holder’s death, the membership interest or 
financial rights owned by such member or holder of financial rights, as 
applicable, and to continue any such insurance after the LLC’s relationship 
with the insured terminates; 

(15) Accept gifts, devises and bequests, subject to any conditions or 
limitations contained in such gift, devise or bequest, so long as such 
conditions or limitations are not contrary to any provisions of this chapter, or 
the purposes for which the LLC is formed; 

(16) Accept contributions under § 48-249-301; and 

(17) Have and exercise all other powers necessary or convenient to effect 
any or all of the purposes for which the LLC is formed. 


History. 
Acts 2005, ch. 286, § 1. 


48-249-105. Ultra vires actions. 


(a) Limit on power to challenge. Except as provided in subsection (b), 
the validity of an LLC’s action may not be challenged on the ground that the 
LLC lacks or lacked the power to act. 

(b) Challenge of power. An LLC’s power to act may be challenged in a 
proceeding by: | 

(1) A member against the LLC to enjoin the act; 

(2) The LLC, directly, derivatively or through a receiver, trustee or other 
personal representative, against an incumbent or former director, manager, 
employee, agent or member of the LLC, as applicable; or 
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(3) The attorney general and reporter under § 48-249-617. 

(c) Derivative action. In a member’s proceeding, under subdivision (b)(1), 
to enjoin an unauthorized LLC act, the court may enjoin or set aside the act, 
if equitable, and if all affected persons are parties to the proceeding, and may 
award damages for loss suffered by the LLC or another party because of 
enjoining the unauthorized act. 


History. 
Acts 2005, ch. 286, § 1. 


48-249-106. LLC name. 


(a) Name requirements. An LLC name and, to the extent required by this 
section and § 48-249-903, a foreign LLC name: 

(1) Shall contain the words “limited liability company,” the abbreviation 
“L.L.C.” or “LLC,” or words or abbreviations of like import in another 
language; provided, that they are written in roman characters or letters; and 
provided, further, that, in the case of a foreign LLC, the name may contain, 
in lieu of the provisions of this subdivision (a)(1), the designations allowed by 
the jurisdiction in which the foreign LLC was formed. A PLLC formed under 
part 11 of this chapter shall contain the words or the abbreviation as 
required by § 48-249-1108. Notwithstanding this subdivision (a)(1), the 
name of an LLC or foreign LLC shall not contain the word “corporation” or 
“incorporated,” or an abbreviation of either or both of these words; and 

(2) May not contain language stating or implying that the domestic or 
foreign LLC: 

(A) Transacts or has the power to transact any business for which 
authorization, in whatever form and however denominated, is required 
under the laws of this state, unless the appropriate commission or official 
has granted such authorization and certifies that fact to the secretary of 
state in writing; 

(B) Is formed as, affiliated with or sponsored by, any fraternal, veter- 
ans’, service, religious, charitable or professional organization, unless the 
formation, affiliation or sponsorship is certified in writing to the secretary 
of state by the body authorizing the formation or the organization with 
which affiliation or sponsorship is claimed, as applicable; 

(C) Is an agency or instrumentality of, affiliated with or sponsored by 
the United States or any state, subdivision or agency of the United States, 
unless such fact is certified in writing to the secretary of state by the 
appropriate official of the United States or the state, subdivision or agency, 
as applicable; or 

(D) Is formed for a purpose other than that permitted by § 48-249-104 
and its LLC documents, or, in the case of a foreign LLC, its similar 
formation and operating documents. 

(b) Name shall be distinguishable. Except as authorized by subsection 
(c), the name of a domestic LLC, and the name of a foreign LLC that is 
authorized to transact business in this state or is applying for a certificate of 
authority to transact business in this state, shall be distinguishable upon the 
records of the secretary of state from the respective names of or for every other 
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entity, whether true, assumed, reserved or registered, to the extent the use or 
reservation of such names is evidenced by a filing with the secretary of state 
under applicable law. 

(c) Indistinguishable name of entity under common control. A domes- 
tic or foreign LLC, or person acting on behalf of an LLC not yet formed, may 
apply to the secretary of state for authorization to use a name that is not 
distinguishable upon the secretary of state’s records from one (1) or more of the 
names described in subsection (b). The secretary of state shall authorize use of 
the indistinguishable name applied for, if: 

(1) The person holding the right to use the previously filed name de- 
scribed in subsection (b) consents to the use in writing and submits an 
undertaking, in a form satisfactory to the secretary of state, to cancel its 
reservation of such name or change such name to a name that is distinguish- 
able upon the records of the secretary of state from the name of the 
applicant; 

(2) The applicant delivers to the secretary of state a certified copy of the 
final judgment of a court of competent jurisdiction establishing the appli- 
cant’s right to use the name applied for in this state; or 

(3) The person holding the right to use the previously filed name de- 
scribed in subsection (b) consents in writing to the use of such name by the 
applicant, and both the other person and the applicant consent in a form 
satisfactory to the secretary of state to use the same registered agent. 

(d) Assumed name. 

(1) A domestic LLC, or a foreign LLC authorized to transact business or 
applying for a certificate of authority to transact business in this state, may 
elect to adopt an assumed name that complies with the requirements of 
subsections (a)-(c), except that the assumed name need not contain the 
designations contained in subdivision (a)(1). 

(2) As used in this chapter, the “assumed name” of a domestic or foreign 
LLC means any name used by the LLC, other than the LLC’s true name, 
except that the following shall not constitute the use of an assumed name: 

(A) The identification by a domestic or foreign LLC of its business with 

a trademark or service mark of which it is the owner or licensed user; and 

(B) The use of a name of a division, not separately formed and not 
containing the words “limited liability company” or an abbreviation of 
such words; provided, that the domestic or foreign LLC’s name is also 
clearly disclosed with the division name. 

(3) Before transacting any business in this state under an assumed name 
or names, the domestic or foreign LLC shall, for each assumed name, execute 
and file, in accordance with §§ 48-249-1005 and 48-249-1007 an application 
setting forth: 

(A) The true name of the applicant; 

(B) The jurisdiction in which the applicant is formed; 

(C) The applicant’s intention to transact business under an assumed 
name; and | 

(D) The assumed name that the applicant proposes to use. 

(4) The right to use an assumed name shall be effective for five (5) years 
from the date of filing with the secretary of state. 
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(5) A domestic or foreign LLC may renew the right to use its assumed 
name or names, if any, for successive five-year periods, by filing an applica- 
tion to renew the assumed name or names and paying the renewal fee as 
prescribed by § 48-249-1007(a), within the two (2) months preceding the 
expiration of the then current period. 

(e) Cancellation or change of assumed name. Any domestic or foreign 
LLC may change or cancel any or all of its assumed names, by filing, in 
accordance with §§ 48-249-1005 and 48-249-1007, an application setting forth: 

(1) The true name of the applicant; 

(2) The jurisdiction in which the applicant is formed; 

(3) The applicant’s intention to cease transacting businéss in this state 
under the specified assumed name, by changing or canceling the assumed 
name; 

(4) The assumed name to be changed or cancelled; and 

(5) Ifthe assumed name is to be changed, the new assumed name that the 
applicant proposes to use. 

(f) Use of changed name. Upon the filing of an application to change an 
assumed name, the applicant shall have the right to use the new assumed 
name for a new five-year period, subject to the same renewal procedures 
authorized by subsection (d). 

(g) Cancellation of assumed name by secretary of state. The right of a 
domestic or foreign LLC to use an assumed name shall be cancelled by the 
secretary of state, if: 

(1) The domestic or foreign LLC fails to renew its right to use the-assumed 
name before the right expires; 

(2) The domestic or foreign LLC has filed an application to change the 
assumed name, or to cancel its right to use the assumed name; 

(3) In the case of a domestic LLC, the LLC has been dissolved; or 

(4) In the case of a foreign LLC, the foreign LLC has had its certificate of 
authority to transact business in this state revoked. 

(h) Unfair competition. Nothing in this section, or in §§ 48-249-107 or 
48-249-108, shall abrogate or limit the law as to unfair competition or unfair 
trade practice, or derogate from the common law, the principles of equity or the 
statutes of this state, or of the United States, with respect to the right to 
acquire and protect trade names, trademarks and service marks. 

(i) Limited liability. A domestic or foreign LLC acting under an assumed 
name or registered name shall be deemed to have given notice to all third 
parties that it is a domestic or foreign LLC, as applicable, and its members, 
managers, directors, officers and agents shall have the same limitations on 
liability as if the domestic or foreign LLC operated under its true name. 


History. 
Acts 2005, ch. 286, § 1; 2006, ch. 620, § 16. 


NOTES TO DECISIONS 


1. Agent Liability. cause the agent failed to disclose the identity of 

Trial court properly found a managing mem- his principal when conducting business with a 
ber of a limited liability company (LLC) was _ website development company; the agent con- 
personally liable as an agent for the LLC be- ducted business under the name of another 
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entity, which had been administratively dis- §§ 48-14-101(d)(2) (now § 48-14-101(d)(3)) and 
solved in 2004, not the LLC, and the agent 48-249-106(d). ICG Link, Inc. v. Steen, 363 
failed to list any assumed names or “d/b/a” §.W.3d 533, 2011 Tenn. App. LEXIS 597 (Tenn. 
names in the LLC’s registration with the Sec- Ct. App. Oct. 31, 2011). 

retary of State, in accordance with T.C.A. 


48-249-107. Reserved name. 


(a) Reserving a name. A person may reserve the exclusive right to use a 
name for a domestic or foreign LLC, including an assumed name, by filing an 
application with the secretary of state. The application shall set forth the name 
and address of the applicant and the name proposed to be reserved. If the 
secretary of state finds that the name applied for meets the requirements of 
§ 48-249-106 and is available, the secretary of state shall reserve the name for 
the applicant’s exclusive use for a four-month period. Upon the expiration of 
the four-month period, the same party, or any other party, may apply to reserve 
the same name. 

(b) Transfer of reserved name. The person holding the right to use a 
name reserved under this section, including an assumed name, may transfer 
the reservation to another person by filing a notice of the transfer with the 
secretary of state, signed by the person holding the right to use the reserved 
name, that states the reserved name being transferred and the name and 
address of the transferee. . 

(c) Cancellation of reserved name. The reservation of a specific name 
may be cancelled by filing a notice with the secretary of state, executed by the 
person holding the right to use the reserved name, specifying the reserved 
name being cancelled and the name and address of the person holding the right 
to use the reserved name. 


History. 
Acts 2005, ch. 286, § 1. 


48-249-108. Registered name. 


(a) Name registration. A foreign LLC may register its name, an assumed 
name under which it transacts business, or its name with any addition under 
§ 48-249-106(a), if the name is distinguishable upon the records of the 
secretary of state, as required by § 48-249-106(b). 

(b) Process for name registration. A foreign LLC may register its name, 
its assumed name, or its name with any addition under § 48-249-106(a), by 
filing an application with the secretary of state: 

(1) Setting forth the applicant’s name, its assumed name, or its name with 
any addition under § 48-249-106(a) and the jurisdiction of its formation; and 

(2) Accompanied by a certificate of existence, or a document of similar 
import, from the jurisdiction of formation, bearing a date that is not more 
than one (1) month prior to the date the application is filed with the 
secretary of state. 

(c) Effective date of registration. The name is registered for the appli- 
cant’s exclusive use upon the effective date of the application, and until the end 
of the calendar year in which the registration occurs. 

(d) Renewal of registered name. A foreign LLC for which a name 
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registration is effective may renew the registered name for successive years, by 
filing a renewal application with the secretary of state that complies with the 
requirements of subsection (b), between October 1 and December 31 of the year 
prior to the year for which the renewal will be effective. 

(e) Use of registered name. A foreign LLC for which a name registration 
is effective may apply for authority to transact business in this state as a 
foreign LLC under that name, or consent in writing to the use of that name by 
a domestic LLC, or another foreign LLC authorized or applying for authority 
to transact business in this state. The registration terminates when the foreign 
LLC becomes authorized to transact business in this state, or when the consent 
to the use of the registered name becomes effective. 


History. 
Acts 2005, ch. 286, § 1; 2006, ch. 620, §§ 17, 
18. 


48-249-109. Registered office and registered agent. 


(a) Registered office and agent. Each domestic and foreign LLC shall 
continuously maintain in this state: 

(1) A registered office, which may be the same as any of its places of 
business; and 
(2) Aregistered agent, who may be an individual who resides in this state, 

a domestic corporation, a not-for-profit domestic corporation, a domestic LLC 
or a domestic registered limited liability partnership; or a foreign corpora- 
tion, a not-for-profit foreign corporation, a foreign LLC or a foreign regis- 
tered limited liability partnership, in each case authorized to transact 
business in this state. The registered agent shall maintain a business office 
at the same street address as the registered office. 

(b) New registered agent required. If a registered agent resigns or is 
unable to perform the required duties, the affected domestic or foreign LLC 
shall promptly designate another registered agent, to the end that each 
domestic LLC and each foreign LLC authorized to transact business in this 
state shall at all times have a registered agent in this state. 


History. 
Acts 2005, ch. 286, § 1. 


48-249-110. Change of registered office or registered agent. 


(a) Change in registered office or agent by LLC. A domestic or foreign 
LLC may change its registered office or registered agent by filing a statement 
of change with the secretary of state that sets forth: 

(1) The name of the domestic or foreign LLC; 

(2) If the current registered office is to be changed, the street address of 
the new registered office, including the zip code, and the county in which the 
office is located; 

(3) If the current registered agent is to be changed, the name of the new 
registered agent; and 

(4) A statement that, after the change or changes are made, the street 
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addresses of the registered office and the business office of its registered 

agent will be identical. 

(b) Change in registered office by registered agent. If a registered 
agent changes the street address of such registered agent’s business office, the 
registered agent may change the street address of the registered office of any 
domestic or foreign LLC for which the registered agent is the registered agent, 
by notifying the affected domestic or foreign LLC in writing of the change, and 
by signing, either manually or by facsimile, and by filing a statement with the 
secretary of state that complies with the requirements of subsection (a), and 
that recites that the affected domestic or foreign LLC has been notified of the 
change. 


History. 
Acts 2005, ch. 286, § 1. 


48-249-111. Resignation of registered agent. 


(a) Resignation of registered agent. A registered agent of a domestic or 
foreign LLC may resign the appointment, by filing a statement of resignation 
with the secretary of state, signed by the registered agent, that includes a 
certification that the agent has mailed a copy of the statement of resignation 
to the principal executive office of the affected domestic or foreign LLC by 
certified mail. The statement may indicate that the registered office is also 
discontinued. 

(b) Effective date of resignation. The agency appointment is terminated, 
and the registered office discontinued, if so provided, on the date on which the 
statement described in subsection (a) is filed with the secretary of state. 


History. 
Acts 2005, ch. 286, § 1. 


48-249-112. Service on LLC. 


(a) Agent for service of process. A domestic or foreign LLC’s registered 
agent is the agent for the domestic or foreign LLC for service of process, notice 
or demand, required or permitted by law to be served on the domestic or 
foreign LLC. 

(b) Secretary of state is default agent. Whenever a domestic or foreign 
LLC authorized to transact business in this state fails to appoint or maintain 
a registered agent in this state, whenever the registered agent of a domestic or 
foreign LLC cannot be found with reasonable diligence, whenever a foreign 
LLC transacts business or conducts affairs in this state without first obtaining 
a certificate of authority from the secretary of state, or whenever the certificate 
of authority of a foreign LLC has been cancelled or revoked, then the secretary 
of state shall be an agent of such LLC upon whom any process, notice or 
demand may be served. 

(c) Special agent for workers’ compensation. Whenever a domestic or 
foreign LLC authorized to transact business in this state is an employer, 
within the meaning of the Workers’ Compensation Law, compiled in title 50, 
chapter 6, and the domestic or foreign LLC is, for the purpose of the Workers’ 
Compensation Law, self-insured or a part of a self-insurance pool as provided 
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in title 50, chapter 6, part 4, the domestic or foreign LLC shall, for workers’ 
compensation actions only, be required to appoint the commissioner of com- 
merce and insurance and such commissioner’s chief deputy, or their successors, 
as its true and lawful attorneys upon either of whom all lawful process in any 
workers’ compensation action or legal proceeding against it may be served, as 
is required of insurance companies by § 56-2-108. 

(d) Not exclusive means of service. This section does not prescribe the 
only means, or necessarily the required means, of service on a domestic or 
foreign LLC. 


History. 
Acts 2005, ch. 286, § 1; 2006, ch. 620, § 19. 


48-249-113. Procedure for service on domestic or foreign LLC by 
service on secretary of state. 


(a) Service on secretary of state. When the secretary of state is an agent 
for a domestic or foreign LLC, as provided in § 48-249-112(b), service on the 
secretary of state of any process, notice or demand shall be made by delivering 
the original and one (1) copy of such process, notice or demand to the office of 
the secretary of state, duly certified by the appropriate official, together with 
the proper fee. A statement that identifies which of the grounds, as listed in 
§ 48-249-112(b), for service on the secretary of state is applicable shall be 
included. The office of the secretary of state shall endorse the time of receipt 
upon the original and copy, and shall immediately send the copy, along with a 
written notice that service of the original also was made, by registered or 
certified mail, with return receipt requested, addressed to the domestic or 
foreign LLC at its registered office or principal office (or designated alternative 
mailing address) as shown in the records on file in the secretary of state’s office, 
or as shown in the official registry of the state or country in which the foreign 
LLC is formed. The secretary of state may require the person seeking to serve 
the process, notice or demand, or the person’s attorney, if any, to furnish the 
latter address. 

(b) Refusal of service ineffective. The refusal or failure of the domestic or 
foreign LLC to accept delivery of the registered or certified mail provided for in 
subsection (a), or the refusal or failure to sign the return receipt, shall not 
affect the validity of the service. Any domestic or foreign LLC refusing or 
failing to accept delivery of such registered or certified mail shall be charged 
with knowledge of the contents of any process, notice or demand contained in 
the registered or certified mail. 

(c) Receipt received by secretary of state. When the registered or 
certified mail return receipt is received by the office of the secretary of state, or 
when a domestic or foreign LLC refuses or fails to accept delivery of the 
registered or certified mail, and it is returned to the office of the secretary of 
state, the office of the secretary of state shall forward the receipt or such 
refused or undelivered mail to the clerk of the court in which the proceeding is 
pending, or other appropriate official or person, together with the original 
process, notice or demand, a copy of the notice the secretary of state sent to the 
defendant LLC and the secretary of state’s affidavit setting forth the secretary 
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of state’s compliance with this section. Service made under this section shall 
have the same legal force and validity as if the service had been made 
personally in this state. 

(d) Subsequent pleadings. Subsequent pleadings or papers permitted or 
required to be served on a domestic or foreign LLC may be served on the 
secretary of state as agent for the domestic or foreign LLC in the same manner, 
at the same cost and with the same effect, as process, notice or demand is 
served on the secretary of state as agent for the domestic or foreign LLC under 
this section. 

(e) Minimum time for appearance. No appearance shall be required in 
the proceeding by the domestic or foreign LLC on which service is completed 
under this section, nor shall any judgment be taken against such domestic LLC 
in less than one (1) month after the date service is completed under this 
section. 

(f) Record retained. The secretary of state shall keep a record of all 
processes, notices, demands and subsequent pleadings or papers served upon 
the secretary of state under this section, which record shall include the time of 
each service and the secretary of state’s action with reference to the service. 


History. 
Acts 2005, ch. 286, § 1; 2014, ch. 783, § 13. 


Cross-References. 
Certified mail in lieu of registered mail, § 1- 
3-111. 


48-249-114, Personal liability. 


(a) Limited liability rule. 

(1) Except as provided in subsections (d) and (f): 

(A) The debts, obligations and liabilities of an LLC, whether arising in 
contract, tort or otherwise, are solely the debts, obligations and liabilities 
of the LLC; 

(B) A member, holder, director, manager, officer, employee or other 
agent of an LLC does not have any personal obligation, and is not 
otherwise personally liable, for the acts, debts, liabilities or obligations of 
the LLC; and 

(C) A member, holder, director, manager, officer, employee or other 
agent of an LLC does not have any personal obligation, and is not 
otherwise personally liable, for the acts or omissions of any other member, 
holder, manager, officer, director, employee or other agent of the LLC. 
(2) Notwithstanding subdivisions (a)(1)(B) and (C), a member, holder of 

financial rights, director, manager, officer, employee or other agent may be 

personally liable by reason of such person’s own acts or omissions. 

(b) Limited liability after dissolution. The limitation on liability de- 
scribed in subsection (a) continues in full force, regardless of any dissolution, 
winding up or termination of an LLC. 

(c) Member not a proper party to proceeding. A member, holder, 
director, manager, officer, employee or other agent of an LLC is not a proper 
party to a proceeding by or against an LLC, except: 

(1) Where the object of the proceeding is to enforce such person’s right 
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against, or liability to, the LLC; 

(2) In a derivative proceeding brought under this chapter or the LLC 
documents; or 

(3) Where the proceeding asserts personal liability of such person, as 
described in subsection (a). 

(d) Sales tax liability. Notwithstanding any other provision of this chapter 
to the contrary, each member, manager, director, officer, employee, agent or 
other person required to collect, truthfully account for and pay over to the 
department of revenue any tax collected from the customers of a domestic or 
foreign LLC shall be personally liable for those taxes, in the same manner as 
responsible persons of a corporation under § 67-1-1443. 

(e) Failure to follow formalities not to generate personal liability. 
The failure of a domestic or foreign LLC to observe the usual entity formalities 
or requirements relating to the exercise of its powers or management of its 
business is not a ground for imposing personal liability on the members, 
holders, managers, directors, officers, employees or other agents of the domes- 
tic or foreign LLC. 

(f) Voluntary unlimited liability. 

(1) Notwithstanding anything to the contrary in this section, the articles 
may provide that one (1) or more specifically identified members, as named 
in the articles, will be personally liable for all of the debts, obligations and 
liabilities of the LLC. If that provision is made, each such specifically 
identified member shall be liable to the same extent as a general partner in 
a general partnership; provided, that: 

(A) In order to be effective, each member so identified shall sign the 
articles or an amendment to the articles containing this provision; and 

(B) Each member identified in the articles shall continue to be person- 
ally liable for debts, obligations and liabilities of the LLC until the articles 
are amended to delete the member’s name, but, except as provided in 
subdivision (f)(2), the amendment shall be signed by a person authorized 
to bind the LLC under § 48-249-402, and by any remaining members who 
continue to be identified in the articles as being personally liable for the 
debts, obligations and liabilities of the LLC. 

(2) A member who is identified in the articles as being personally liable 
has the power, but not necessarily the right, to file an amendment to the 
articles, stating that such member will not be liable for any future debts, 
obligations and liabilities of the LLC, except with respect to persons that 
have reasonably relied upon the articles. 

(3)(A) An amendment to the articles filed under subdivisions (f)(1) and (2) 
shall be effective immediately, except that such an amendment is not 
effective against persons reasonably relying upon the articles naming the 
member as individually liable for the debts, obligations and liabilities of 
the LLC, until the passage of ninety (90) days from the filing of the 
amendment to the articles. 

(B) Notwithstanding this subdivision (f)(3)(A), such member shall con- 
tinue to be liable for all debts and obligations of the LLC incurred by the 
LLC during the time that the member was identified in the articles as 
being personally liable. 


48-249-115 


History. 
Acts 2005, ch. 286, § 1. 
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NOTES TO DECISIONS 


Analysis 


1. Member Liability. 
2. Pleading. 


1. Member Liability. 

Because a limited liability company formed 
by a debtor was an entity that was separate 
from the debtor under T.C.A. § 48-217- 
101(a)(1) and T.C.A. § 48-249-114(a)(1)(B), a 
creditor’s failure to establish that the LLC’s 
“corporate veil” was properly pierced resulted 
in a finding that the creditor, the owner of a 
state court judgment against the LLC, was not 
a “creditor” of debtors and thus lacked standing 
to assert nondischargeability claims against 
them under either 11 U.S.C. § 727 or 11 U.S.C. 
§ 523. Hulsing Hotels Tenn., Inc. v. Steffner (In 
re Steffner), 479 B.R. 746, 2012 Bankr. LEXIS 
3805 (Bankr. E.D. Tenn. Aug. 17, 2012). 

Pursuant to T.R.A.P. 13(d), in parties’ em- 
ployment dispute, the evidence did not support 
the trial court’s piercing of the veil of the 
employer in order to hold the president person- 
ally liable for an employee’s unpaid compensa- 
tion under T.C.A. §§ 48-217-101(a)(1) and 48- 
249-114(a)(1)(B), as the Allen factors did not 
weigh in favor of such piercing; there was no 
evidence to show that the president’s control of 
the employer-limited liability company was 
used to commit fraud or wrong, to perpetuate 
the violation of a statutory or other positive 
legal duty, or a dishonest or unjust act in 
contravention of third parties’ rights. Edmunds 
v. Delta Partners, L.L.C., 403 S.W.3d 812, 2012 
Tenn. App. LEXIS 884 (Tenn. Ct. App. Dec. 18, 
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2012), rehearing denied, — S.W.3d —, 2013 
Tenn. App. LEXIS 28 (Tenn. Ct. App. Jan. 9, 
2013), appeal denied, Edmunds v. Delta Part- 
ners, LLC, — S.W.3d —, 2013 Tenn. LEXIS 457 
(Tenn. May 9, 2013). 

Pursuant to T.R.A.P. 13(d), in parties’ em- 
ployment dispute, the evidence did not support 
the trial court’s piercing of the veil of the 
employer in order to hold the president person- 
ally liable for an employee’s unpaid compensa- 
tion under T.C.A. §§ 48-217-101(a)(1) and 48- 
249-114(a)(1)(B), as the assurances of payment 
by the president were made on behalf of the 
employer-limited liability company rather than 
by him personally; his assurances were quali- 
fied that the employee would receive compen- 
sation when the employer had the money to pay 
it. Edmunds v. Delta Partners, L.L.C., 403 
S.W.3d 812, 2012 Tenn. App. LEXIS 884 (Tenn. 
Ct. App. Dec. 18, 2012), rehearing denied, — 
S.W.3d —, 2013 Tenn. App. LEXIS 28 (Tenn. Ct. 
App. Jan. 9, 2013), appeal denied, Edmunds v. 
Delta Partners, LLC, — S.W.3d —, 2013 Tenn. 
LEXIS 457 (Tenn. May 9, 2013). 


2. Pleading. 

Defendants had not pleaded the statute as an 
affirmative defense, which it had to be, and 
they did not argue that the ruling that they 
were individually liable was in error, and the 
ruling was affirmed. Philp v. Southeast Enters., 
LLC, — 8.W.3d —, 2018 Tenn. App. LEXIS 73 
(Tenn. Ct. App. Feb. 9, 2018), appeal denied, 
Philp v. Southeast Enters., LLC, — S.W.3d —, 
2018 Tenn. LEXIS 329 (Tenn. June 7, 2018). 


(a) Definitions. As used in this section, unless the context otherwise 


requires: 


(1) “Expenses” means, without limitation, counsel fees; 

(2) “Liability” means the obligation to pay a judgment, settlement, pen- 
alty, fine, including an excise tax assessed with respect to an employee 
benefit plan, or reasonable expenses incurred with respect to a proceeding; 

(3) “LLC” includes any domestic LLC and any domestic or foreign prede- 
cessor of an LLC in a merger or other transaction in which the predecessor’s 
existence ceased upon consummation of the transaction; 


(4)(A) “Official capacity” means: 


(i) With respect to a director in a director-managed LLC, the position 


of director; 


(ii) With respect to a manager in a manager-managed LLC, the 


position of manager; 


(iii) With respect to a member in a member-managed LLC, a member 
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who took an action of management as a member; and 

(iv) With respect to a person in a capacity not described in subdivision 
(a)(4)(A)(@), (a)(4)(A)(ii) or (a)(4)(A)Gii), the elective or appointive office or 
position held by an officer, member of a committee of the board of 
directors or member of a committee of the managers or members or the 
employment or agency relationship undertaken by an employee or agent 
on behalf of the LLC; and 
(B) “Official capacity” does not mean service for any other foreign or 

domestic entity; 

(5) “Party” means an individual who was, is or is threatened to be made 
a named defendant or respondent in a proceeding; 

(6) “Responsible person” means an individual who is or was a director of 
a director-managed LLC, a manager of a manager-managed LLC or a 
member of a member-managed LLC, or an individual who, while a director 
of a director-managed LLC, a manager of a manager-managed LLC, or a 
member of a member-managed LLC, is or was serving at the LLC’s request 
as a director, manager, officer, partner, trustee, employee or agent of an 
employee benefit plan or any other foreign or domestic entity. For purposes 
of this subdivision (a)(6), a director of a director-managed LLC, a manager of 
a manager-managed LLC or a member of a member-managed LLC is 
considered to be serving an employee benefit plan at the LLC’s request, ifthe | 
director’s, manager’s or member’s duties to the LLC also impose duties on, or 
otherwise involve services by, the director, manager or member to the plan or 
to participants in or beneficiaries of the plan. “Responsible person” includes, 
unless the context requires otherwise, the estate or personal representative 
of a responsible person; and 

(7) “Special legal counsel” means counsel who has not represented the 
LLC or a related LLC, or a member, director, manager, member of a 
committee of the board of directors, member of a committee of the managers, 
member of a committee of the members, officer, agent or employee, whose 
indemnification is in issue. 

(b) Authority to indemnify. 

(1) Except as provided in subsection (d), an LLC may indemnify an 
individual made a party to a proceeding, because such individual is or was 
a responsible person against liability incurred in the proceeding, if the 
individual: 

(A) Acted in good faith; 
(B) Reasonably believed: 
(i) In the case of conduct in such individual’s official capacity with the 
LLC, that such individual’s conduct was in the LLC’s best interest; and 
(ii) In all other cases, that such individual’s conduct was at least not 
opposed to the LLC’s best interests; and 
(C) In the case of any criminal proceeding, had no reasonable cause to 
believe such individual’s conduct was unlawful. 

(2) A responsible person’s conduct, with respect to an employee benefit 
plan for a purpose such person reasonably believed to be in the best interests 
of the participants in and beneficiaries of the plan, is conduct that satisfies 
the requirement of subdivision (b)(1)(B). 
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(3) The termination of a proceeding by judgment, order, settlement or 
conviction or upon a plea of nolo contendere, or its equivalent, is not, of itself, 
determinative that the responsible person did not meet the standard of 
conduct described in this section. 

(4) Except as provided in subsection (e), an LLC may not indemnify a 
responsible person under this section: 

(A) In connection with a proceeding by, or in the right of, the LLC in 
which the responsible person was adjudged liable to the LLC; or 

(B) In connection with any other proceeding charging improper per- 
sonal benefit to such responsible person, whether or not involving action in 
such person’s official capacity, in which such person was adjudged liable on 
the basis that personal benefit was improperly received by such person. 

(c) Mandatory indemnification. An LLC shall indemnify a responsible 
person who was wholly successful, on the merits or otherwise, in the defense of 
any proceeding to which the person was a party, because the person is or was 
a responsible person, against reasonable expenses incurred by the person in 
connection with the proceeding. 

(d) Advances for expenses. 

(1) An LLC may pay for or reimburse the reasonable expenses incurred by 
a responsible person who is a party to a proceeding, in advance of final 
disposition of the proceeding, if: 

(A) The responsible person furnishes the LLC a written affirmation of 

- good faith belief that such responsible person has met the standard of 

conduct described in subsection (b); 

(B) The responsible person furnishes the LLC a written undertaking, 
executed personally or on such responsible person’s behalf, to repay the 
advance, if it is ultimately determined that the responsible person is not 
entitled to indemnification; and 

(C) Adetermination is made that the facts then known to those making 
the determination would not preclude indemnification under this section. 
(2) The undertaking required by subdivision (d)(1)(B) shall be an unlim- 

ited general obligation of the responsible person, but need not be secured, 

and may be accepted without reference to financial ability to make 
repayment. 

(3) Determinations and authorizations of payments under this section 
shall be made in the manner specified in subsection (f). 

(e) Court ordered indemnification. A responsible person who is a party 
to a proceeding may apply for indemnification to the court conducting the 
proceeding, or to another court of competent jurisdiction. On receipt of an 
application, the court, after giving any notice the court considers necessary, 
may order indemnification, if it determines: 

(1) The responsible person is entitled to mandatory indemnification under 
subsection (c), in which case the court shall also order the LLC to pay the 
responsible person’s reasonable expenses incurred to obtain court ordered 
indemnification; or 

(2) The responsible person is fairly and reasonably entitled to indemnifi- 
cation in view of all the relevant circumstances, whether or not the 
responsible person met the standard of conduct set forth in subdivision 
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(b)(1), or was adjudged liable as described in subdivision (b)(4). If the 
responsible person was adjudged so liable, the responsible person’s indem- 
nification is limited to reasonable expenses incurred. 

(f) Determination and authorization of indemnification. 

(1) Except as provided in subsection (e), an LLC may not indemnify a 
responsible person under subsection (b), unless authorized in the specific 
case, after a determination has been made that indemnification of the 
responsible person is permissible in the circumstances, because the respon- 
sible person has met the standard of conduct set forth in a eaasign (b)(1). 

(2) Such determination shall be made: 

(A) By the board of directors of a director-managed LLC, by the 
managers of a manager-managed LLC, or by the members of a member- 
managed LLC, as applicable, by majority vote of a quorum consisting of 
directors, managers or members, as applicable, not at the time parties to 
the proceeding; 

(B) Ifa quorum cannot be obtained under subdivision (f)(2)(A), by majority 
vote of a committee duly designated by the board of directors of a board- 
managed LLC, by the managers of a manager-managed LLC, or by the 
members of a member-managed LLC, as applicable, in which designation 
directors, managers or members, as applicable, who are parties may partici- 
pate, consisting solely of two (2) or more directors, managers or members, as 
applicable, who are not at the time parties to the proceeding; 

(C) By special legal counsel: 

(i) Selected by the board of directors of a director-managed LLC, by 

the managers of a manager-managed LLC, or by the members of a 

member-managed LLC, as applicable, or by a committee in the manner 

prescribed in subdivision (f)(2)(A) or (f)(2)(B); or 
(ii) If a quorum of the board of directors of a director-managed LLC, 

the managers of a manager-managed LLC, or the members of a 

member-managed LLC, as applicable, cannot be obtained under subdi- 

vision (f)(2)(A) and a committee cannot be designated under subdivision 

(f)(2)(B), selected by majority vote of the full board of directors of a 

director-managed LLC, by the managers of a manager-managed LLC, or 

by the members of a member-managed LLC, in which selection direc- 
tors, managers or members, as applicable, who are parties to the 
proceeding may participate; or 

(D) By a majority vote of the members of a director-managed LLC or a 
manager-managed LLC, but voting rights owned or controlled by members 
who are at the time parties to the proceeding may not be voted on the 
determination. 

(3) Authorization of indemnification, and evaluation as to reasonableness 
of expenses, shall be made in the same manner as the determination that 
indemnification is permissible, except that, if the determination is made by 
special legal counsel, authorization of indemnification and evaluation as to 
reasonableness of expenses shall be made by those entitled under subdivi- 
sion (f)(2)(C) to select counsel. 

(g) Indemnification of officers, employees and agents. 
(1) An officer of the LLC who is not a responsible person is entitled to 


48-249-115 LIMITED LIABILITY COMPANIES 122 


mandatory indemnification under subsection (c), and is entitled to apply for 
court-ordered indemnification under subsection (e), in each case, to the same 
extent as a responsible person. 

(2) The LLC may indemnify and advance expenses to an officer, employee, 
independent contractor or agent of the LLC who is not a responsible person, 
to the same extent as a responsible person. 

(3) An LLC may also indemnify and advance expenses to an officer, 
employee, independent contractor or agent who is not a responsible person, 
to the extent, consistent with public policy, that may be provided by its LLC 
documents, by general or specific action of the board of directors of a 
director-managed LLC, by the managers of a manager-managed LLC, by the 
members of a member-managed LLC, or by contract. 

(h) Insurance. An LLC may purchase and maintain insurance on behalf of 
a person who is or was a responsible person, officer, employee, independent 
contractor or agent of the LLC, or who, while a responsible person, officer, 
employee, independent contractor or agent of the LLC, is or was serving at the 
request of the LLC as a responsible person, officer, partner, trustee, employee, 
independent contractor or agent of an employee benefit plan or any other 
domestic or foreign entity, against liability asserted against or incurred by 
such person acting in that capacity, or arising from the person’s status as a 
responsible person, officer, employee, independent contractor or agent, 
whether or not the LLC would have power to indemnify the person against the 
same liability under subsection (b), (c) or (g). 

Gi) Nonexclusivity. 

(1) The indemnification and advancement of expenses, granted under or 
provided by this section, shall not be deemed exclusive of any other rights to 
which a responsible person seeking indemnification or advancement of 
expenses may be entitled, whether contained in this section, the LLC 
documents, or, when authorized by such LLC documents, action of the 
members, directors or managers or an agreement providing for such indem- 
nification; provided, that no indemnification may be made to or on behalf of 
any responsible person, if a judgment, or other final adjudication adverse to 
the responsible person or officer, establishes such person’s liability: 

(A) For any breach of the duty of loyalty to the LLC or its members; 

(B) For acts or omissions not in good faith, or that involve intentional 
misconduct or a knowing violation of law; or 

(C) Under § 48-249-307. 

(2) Nothing contained in this section shall affect any rights to indemnifi- 
cation to which the LLC’s personnel, other than responsible persons, may be 
entitled by contract or otherwise under law. If the LLC documents limit 
indemnification or advances for expenses, indemnification and advances for 
expenses are valid only to the extent consistent with the LLC documents. 

(3) This section does not limit an LLC’s power to pay or reimburse 
expenses incurred by a responsible person, officer, employee, independent 
contractor or agent, in connection with such person’s appearance as a 
witness in a proceeding, at a time when such person has not been made a 
named defendant or respondent to the proceeding. 
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History. 
Acts 2005, ch. 286, § 1. 


48-249-116. LLC as legal entity. 
An LLC is a legal entity distinct from its members. 


History. 
Acts 2005, ch. 286, § 1. 


PART 2 


FORMATION, ARTICLES OF ORGAN IZATION AND 
OPERATING AGREEMENT 


48-249-201. Formation. 


(a) Formation. One (1) or more persons acting as organizers may form an 
LLC by filing articles for the LLC with the secretary of state that contain the 
information required by § 48-249-202. Unless a delayed effective date, or an 
occurrence of a future event, is specified in the articles, the LLC is formed and 
its existence begins when the articles are filed with the secretary of state. 
Subject to subsection (c), if a delayed effective date, or an occurrence of a future 
event, is specified in the manner permitted by § 48-249-202(a)(7), the LLC is 
formed and its existence begins at the future date specified in the articles, or 
on the occurrence of the future event specified in the articles, neither of which 
may be or may occur more than ninety (90) days from the initial filing of the 
articles. 

(b) Conclusive proof of formation. If the date of formation is the date of 
filing of the articles, or a later date specified in the articles at the time of filing, 
filing of the articles with the secretary of state is conclusive proof that the 
organizers satisfied all conditions precedent to formation as of the date of 
filing, or the specified later date, except in a proceeding by the state to cancel 
or revoke the formation or eee of the LLC, or to dissolve the LLC 
involuntarily. 

(c) Certificate of formation. tf the date of formation of the LLC is to be the 
date of a future event specified in the articles, the organizers or any member 
may, within thirty (30) days after the date the future event occurs, file a 
certificate of formation that states that the LLC was formed and that sets forth 
the date of formation. The filing of the certificate of formation with the 
secretary of state is conclusive proof that the organizers satisfied all conditions 
precedent to formation, except in a proceeding by the state to cancel or revoke 
the formation or existence of the LLC, or to dissolve the LLC involuntarily. If 
a certificate of formation is not filed within one hundred twenty (120) days 
from the date of initial filing of the articles, the effective date of the formation, 
and the conclusive effect of the filing, pursuant to this subsection (c), shall be 
presumed to have occurred on the ninetieth day following the date of filing of 
the articles. Such presumption, however, may be rebutted. 


History. 
Acts 2005, ch. 286, § 1. 
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48-249-202. Articles of organization. : 


(a) Mandatory contents. The articles shall set forth: 

(1) Aname for the LLC that satisfies the requirements of § 48-249-106; 

(2) The street address and zip code of the initial registered office of the 
LLC, the county in which the office is located, and the name of its initial 
registered agent at that office; 

(3) The street address and zip code of the principal executive office of the 
LLC (and a mailing address such as a post office box if the United States 
postal service does not deliver to the principal executive office), and the 
county in which the office is located; 

(4) A statement as to whether the LLC will be member-managed, man- 
ager-managed, or director-managed; 

(5) If the LLC will have more than six (6) members at the date of filing of 
the articles, a statement of the number of members at the date of the filing 
of the articles; 

(6) If, under § 48-249-114(f), one (1) or more members are personally 
liable for all of the debts, obligations and liabilities of the LLC, the 
information required in § 48-249-114(f); 

(7) If the existence of the LLC is to begin upon a future date, or the 
occurrence of a specific event, the future date or a description of the specific 
event; except that, in no event may the future date, or the actual occurrence 
of the specific event, be more than ninety (90) days after the filing of the 
articles in compliance with § 48-249-201; 

(8) If the LLC, while being formed under Tennessee law, is not to engage 
in business in Tennessee, a statement that the LLC is prohibited from 
engaging in business in Tennessee; and 

(9) If the duration of the LLC is to be limited to a specific period of time 
or term of years, such limitation and the future date on which dissolution is 
to occur or the term of years shall be stated in the articles. 

(b) Optional contents. 

(1) The articles may set forth: 

(A) Provisions permitted to be set forth in an operating agreement; 

(B) Other provisions not inconsistent with law, relating to the manage- 
ment of the business or the regulation of the affairs of the LLC; 

(C) If the LLC is director-managed, a provision eliminating or limiting 
the personal liability of a director to the LLC or its members for monetary 
damages for breach of fiduciary duty as a director; provided, that such 
provision shall not eliminate or limit the liability of a director: 

(i) For any breach of the director’s duty of loyalty to the LLC or its 
members; 

(ii) For acts or omissions not in good faith, or that involve intentional 
misconduct or a knowing violation of law; or 

(ii) Under § 48-249-307; and 

(D) Astatement to the effect that § 48-249-503(b)(2) shall not apply to 
the LLC, regardless of whether the LLC falls within the definition of a 
“family LLC” under § 48-249-102(10). 

(2) No provision included in the articles under subdivision (b)(1)(C) shall 
eliminate or limit the liability of a director for any act or omission occurring 
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prior to the date when such provision becomes effective. All references in 
subdivision (b)(1)(C) to a “director” are also deemed to refer to a member 
who, under the operating agreement, has been delegated some or all of the 
rights of a director in the management and conduct of the LLC’s business, as 
set forth in § 48-249-403(i)(2). If the secretary of state prescribes a form for 
articles, such form shall contain substantially the following statement: “If 
the LLC desires that § 48-249-503(b)(2), which restricts withdrawals from a 
‘family LLC’, NOT apply to the LLC, regardless of whether the LLC falls 
within the definition of a ‘family LLC’, place an ‘x’ in the following space: 


” 


(c) Statement of powers not necessary. It is not necessary to set forth in 
the articles any of the LLC powers granted by this chapter. 

(d) Nonwaivable provisions; conflict with operating agreement. The 
articles may not contain any provisions prohibited by § 48-249-205(b). As to all 
other matters, if the articles are inconsistent with any provision of an 
operating agreement, the articles shall control. 


History. 
Acts 2005, ch. 286, § 1; 2014, ch. 783, § 14. 


48-249-203. Operating agreement. 


(a) General. Except as otherwise provided in § 48-249-205, all members of 
an LLC may enter into an operating agreement to regulate the affairs of the 
LLC and the conduct of its business, and to govern relations between or among 
the members, holders, managers, directors, officers and the LLC, as applicable. 
Persons other than members, including holders of financial rights, may, but 
need not, also enter into the operating agreement. The LLC also may be a 
party to the operating agreement. An operating agreement may be entered into 
either before, after or at the time of filing of articles of organization, and, 
whether entered into before, after or at the time of such filing, may be made 
effective as of the formation of the LLC, or at a later time or date provided in 
the operating agreement. Except to the extent the articles of organization or a 
written provision of an operating agreement specifically require otherwise, an 
operating agreement need not be in writing. The written provisions of an 
operating agreement need not be set out in a single integrated document. 

(b) Judicial remedy. A court of equity may enforce an operating agreement 
by injunction, or by other equitable relief determined by the court, in its 
discretion, to be fair and appropriate in the circumstances. As an alternative to 
injunctive or other equitable relief, when § 48-249-601 is applicable, a court of 
equity may conduct or continue the dissolution, winding up and termination of 
the LLC. 

(c) Single-member LLC. An LLC with a single member may adopt, and, if 
so, shall be bound by, an operating agreement between the member and the 
LLC. 

(d) LLC bound. An LLC is bound by an operating agreement, even if the 
LLC is not a signatory to the agreement. 

(e) Binding on subsequent members and holders. The articles or the 
written provisions of an operating agreement of an LLC adopted under 
subsection (a) may provide that the written provisions of the LLC’s operating 
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agreement shall be binding upon a person who thereafter becomes a member 
or holder, without executing an existing operating agreement, if the new 
member or holder otherwise complies with the conditions for becoming a 
member or holder, as set forth in the LLC documents of such LLC. 


History. 
Acts 2005, ch. 286, § 1. 


48-249-204. Amendment or restatement of articles of organization — 
Amendment of operating agreement. 


(a) Amendment procedure. Articles of organization of an LLC may be 
amended at any time, by filing articles of amendment with the secretary of 
state. The articles of amendment shall set forth the: 

(1) Name of the LLC; 
(2) Date of each amendment’s adoption; and 
(3) Text of each amendment to the articles. 

(b) Restatement. An LLC may restate its articles of organization at any 
time. Restated articles of organization shall be designated as such in the 
heading; provided, that, if the restatement also contains one (1) or more 
amendments to the articles, the restatement shall be designated in the 
heading as “Amended and Restated Articles of Organization.” An LLC restat- 
ing its articles shall file the restated articles with the secretary of state, 
together with a certificate setting forth the name of the LLC and the date of 
approval by the LLC of the restatement. If the restatement contains any 
amendments to the articles, such certificate shall also set forth the text of each 
amendment and the date of its adoption. The restated articles shall contain all 
the requirements of articles as set out in § 48-249-202. Duly adopted and 
restated articles supersede the original articles and all prior amendments to 
the articles. The secretary of state may certify restated articles as the articles 
currently in effect, without including the certificate information required by 
this subsection (b). , 

(c) Approval. Any amendment to an LLC’s articles shall be approved by all 
of the members; provided, however, that amendment of any of the matters set 
forth in the articles under any of § 48-249-202(a)(1), (a)(2), (a)(3) or (a)(5) only 
need be approved by a majority vote of the members. A restatement of the 
articles, to the extent not also involving an amendment of the articles, may be 
approved by action under § 48-249-401(a)(2), (b)(2) or (c)(2), as applicable. Any 
amendment to an LLC’s operating agreement shall be approved by the method 
provided in its LLC documents. If the LLC documents do not provide for the 
method by which an operating agreement may be amended, all of the members 
shall approve any amendment to the operating agreement. 


History. 
Acts 2005, ch. 286, § 1. 


48-249-205. Waivable and nonwaivable provisions. 


(a) Provisions generally waivable. To the extent the LLC documents do 
not otherwise provide, this chapter governs relations among the members, 


T27 TENNESSEE REVISED LIMITED LIABILITY COMPANY ACT 48-249-205 


holders of financial rights, managers, directors, officers and the LLC, as 
applicable. It is the express intent of the legislature of this state that members 
of an LLC may modify, alter or waive any provisions of this chapter in the LLC 
documents, except as otherwise set forth in subsection (b). 

(b) Nonwaivable provisions. The LLC documents may not: 

(1) Vary the requirement under § 48-249-102(6) that a director be an 
individual or vary the requirement under § 48-249-102(23) that an officer be 
an individual; 

(2) Vary the notice requirements under § 48-249-103, or under the other 
provisions of this chapter, in a manner that is manifestly unreasonable; 

(3) Vary the requirements with respect to the LLC’s name under 
§ 48-249-106; 

(4) Vary the requirements under § 48-249-112(c), regarding the Workers’ 
Compensation Law, compiled in title 50, chapter 6; 

(5) Eliminate or vary the potential for personal liability under § 48-249- 
114(a)(2) or (d); 

(6) Eliminate or vary the restrictions on indemnification in § 48-249- 
1150)(1)(A), G)(1)(B) or G)(1)(C); 

(7) Eliminate or vary any restrictions in § 48-249-202(b)(1)(C)(), 
(b)(1)(C)Gi) or (b)(1)(C)Gii), on the elimination or limitation of the personal 
lability of a director under § 48-249-202(b)(1)(C); 

(8) Eliminate or vary this section; 

(9) Eliminate or vary the restrictions on distributions in § 48-249-306; 

(10) Eliminate or vary the liability for unlawful distributions in 
§ 48-249-307; 3 

(11) Authorize a director to appoint a proxy; 

(12) Unreasonably restrict a right to information or access to records 
under § 48-249-308; 

(13) Eliminate the duty of loyalty under § 48-249-403(b)(1) or (b)(2), but 
the LLC documents may: 

(A) Identify specific types or categories of activities that do not violate 
the duty of loyalty under § 48-249-403(b)(1) or (b)(2), if not manifestly 
unreasonable; and 

(B) Specify the number or percentage of members, disinterested man- 
agers or disinterested directors, which may be greater or lesser than the 
number or percentage required under § 48-249-404, if applicable, that 
may authorize or ratify, after full disclosure of all material facts, a specific 
act or transaction that otherwise would violate the duty of loyalty; 

(14) Unreasonably reduce the duty of care under § 48-249-403(c), (h)(2), 
(1)(4)(B), G@)(4)(C), G2) or G)(3); 

(15) Eliminate the obligation of good faith and fair dealing under § 48- 
249-403(d), but the LLC documents may determine the standards by which 
performance of the obligation is to be measured, if the standards are not 
manifestly unreasonable; 

(16) Eliminate the obligation of good faith under § 48-249-403(i)(4)(A) or 
(j)(1), but the LLC documents may determine standards by which the 
performance of the obligation is to be measured, if the standards are not 
manifestly unreasonable; 
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(17) Vary the right to expel a member in an event specified in 
§ 48-249-503(a)(6); 

(18) Vary the requirement to wind up the LLC’s business in an event 
specified in § 48-249-601(a)(5); 

(19) Eliminate or vary § 48-249-401(f)(7), part 10 or part 11 of this 
chapter; 

(20) Vary any requirements relating to documents required to be filed 
with the secretary of state or any register of deeds, or otherwise vary or 
restrict any other rights of the secretary of state or any register of deeds; or 

(21) Otherwise vary or restrict any rights of any other person under this 
chapter, other than rights of a manager, director, officer, employee, agent, 
member or holder of financial rights. 


History. 
Acts 2005, ch. 286, § 1; 2006, ch. 620, §§ 20- 
22, 
PART 3 
FINANCE 


48-249-301. Contribution and acceptance. 


(a) Permissible forms. A contribution to an LLC may consist of tangible 
or intangible property or other benefit to the LLC, including money, a 
promissory note, services performed, or an obligation or agreement to contrib- 
ute money or property, or to perform services. 

(b) Signed writing required. A contribution iealeideae whether made 
before or after the formation of the LLC, is not enforceable against the 
prospective contributor, unless it is in writing and signed by the prospective 
contributor. 

(c) Acceptance required. Neither a purported contribution nor an offer of 
consideration to make a contribution shall be treated as a contribution to an 
LLC until: 

(1) The contribution is accepted by the members, in the case of a 
member-managed LLC, by both the members and the managers, in the case 
of a manager-managed LLC, or by both the members and the directors, in 
the case of a director-managed LLC; and 

(2) The amount and value of the contribution are recorded in the LLC 
documents or the records of the LLC. 

(d) Required determinations. The amount, the terms and conditions of 
payment or performance, and the value and adequacy of the consideration to 
an LLC for each contribution, shall be determined by the members, in the case 
of a member-managed LLC, by both the members and the managers, in the 
case of a manager-managed LLC, or by both the members and the directors, in 
the case of a director-managed LLC. The determination of the amount, value 
and adequacy of the consideration to an LLC for a contribution is valid and 
binding, if made in good faith and on the basis of accounting methods or a fair 
valuation or other method, including agreement as to value by the contributor 
and the LLC, as provided in this section, reasonable in the circumstances. 
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Inclusion of the amount of a contribution and the value of the consideration for 
a contribution in the LLC documents or the records of the LLC is evidence of 
the acceptance of the amount and the value of a contribution. 

(e) Required approval. The vote or consent of the members required to 
accept a contribution shall be the same as the vote or consent required to admit 
a member under § 48-249-501. 


History. 
Acts 2005, ch. 286, § 1. 


48-249-302. Liability for contributions. 


(a) Obligation to perform. A member or other person who has agreed in 
writing to make a contribution of tangible or intangible property or other 
benefit to, or to perform services for, an LLC is obligated to make that 
contribution, even if the member or other person is unable to perform 
personally because of death, disability or any other reason. 

(b) Option to require cash. If a member or other person does not make a 
required contribution of property or services, then, at the option of the LLC to 
which the member or other person is obligated, the member or the other person 
shall be obligated to contribute money equal to the value, as stated in the LLC 
documents or the records of the LLC, of the portion of the required contribution 
that has not been made. This option of the LLC is in addition to, and not in lieu 
of, any other rights and remedies, including the right to specific performance, 
that the LLC or its members may have against such member or other person, 
whether under this chapter, under the LLC documents, or otherwise. 

(c) Enforcement by creditor. A creditor of an LLC that extends credit or 
otherwise acts in reliance on an obligation described in subsection (a), and 
without notice of any compromise under § 48-249-401(f)(3), may enforce the 
original obligation. 

(d) Remedies on default. The LLC documents may provide that the 
interest of any member or other person who fails to make any contribution that 
the member or other person is obligated to make to an LLC shall be subject to 
specified penalties for, or specified consequences of, such failure. Such a 
penalty or consequence may take the form of: 

(1) Reducing or eliminating the defaulting member’s or person’s propor- 
tional interest in the LLC; 

(2) Subordinating the interest of the defaulting member or other person to 
that of nondefaulting members or other persons; 

(3) Forcing a sale of the interest of the defaulting member or other person; 

(4) Causing forfeiture of the interest of the defaulting member or other 
person; 

(5) Permitting other members or persons to lend to the LLC the amount 
necessary to satisfy the obligation of the defaulting member or other person, 
and charging interest on the borrowed amount, at a rate up to the highest 
rate allowed by law, with repayments of the loans being made from the 
distributions allocable to the interest of the defaulting member or other 
person; 

(6) Fixing the value of the interest of the defaulting member or other 
person by appraisal or by formula and redemption, or selling the interest of 
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the defaulting member or other person at that fixed value; ‘or 
(7) Any other penalty or consequence. 


History. 
Acts 2005, ch. 286, § 1. 


48-249-303. Interests in LLC. 


(a) Classification of interests. The LLC documents may provide for 
classes or groups of directors, managers, members or holders of financial 
rights, having the relative rights, preferences, limitations, powers and duties 
provided in the LLC documents, and may make provision for the future 
creation, in the manner provided in the LLC documents, of additional classes 
or groups of directors, managers, members or holders of financial rights having 
the relative rights, powers and duties from time to time established, including 
financial rights, preferences, limitations, powers and duties that are senior or 
subordinate to existing classes and groups of directors, managers, members or 
holders of financial rights. The LLC documents may provide for the taking of 
an action, including the amendment of the LLC documents, without the vote or 
approval of any director, manager, member or holder of financial rights or of 
any class or group of directors, managers, members or holders of financial 
rights, including an action to create a class or group of directors, managers, 
members or holders of financial rights under the LLC documents. The LLC 
documents may denominate membership interests or financial rights as units, 
shares, percentages, participations, distribution interests, ownership or eco- 
nomic interests, with or without voting rights, and with or without fixed or 
variable rights to participate in distributions, assets and properties, alloca- 
tions of profits and losses and fixed or variable obligations to the LLC or any 
combination of these things. 

(b) Voting rights. The LLC documents may grant to all or certain identified 
directors, managers, members or holders of financial rights, or to one (1) or 
more specified classes or groups of the directors, managers, members or 
holders of financial rights, the right to vote separately or to vote with all or any 
other classes or groups of directors, managers, members or holders of financial 
rights, on any matter. The voting rights of directors, managers, members and 
holders of financial rights may be per capita, or by number, unit, share, 
percentage, participation, economic interest or financial rights, or by one (1) or 
more classes or groups, or on any other basis. The LLC documents may provide 
that any director, manager, member or holder of financial rights, or any class 
or group of directors, managers, members or holders of financial rights, shall 
have full, partial, limited or no voting rights with respect to any or all matters. 

(c) Financial rights nonvoting. Except as otherwise provided in the LLC 
documents, a holder of financial rights that is not also a member does not have 
a right to vote by reason of, or with respect to, such financial rights. 

(d) Parity of interests. Except as otherwise provided in the LLC docu- 
ments, all membership interests and financial rights shall be of the same class 
and group, with the same relative rights, powers and duties, and without 
preferences, subordinations or limitations. 
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History. 
Acts 2005, ch. 286, § 1. 


48-249-304. Sharing of and rights to profits and losses. 


(a) LLC documents control. Any profits and losses of an LLC shall be 
allocated among the members and holders of financial rights in the manner 
provided in the LLC documents. 

(b) LLC documents silent. If the LLC documents do not provide for 
allocations of profits and losses, profits and losses shall be allocated among the 
members and holders of financial rights in equal shares. 

(c) Record date. The LLC documents may provide for a record date with 
respect to allocations of profits and losses. 


History. 
Acts 2005, ch. 286, § 1; 2006, ch. 620, § 23. 
NOTES TO DECISIONS 
1. Return of Capital. in the record to show that a member of the LLC 


Trial court did not err in finding that distri- made a capital contribution to the LLC. Hug- 
bution of the proceeds of the sale of a limited gins v. McKee, 500 S.W.3d 360, 2016 Tenn. App. 
liability company (LLC) solely to the chiefman- [LEXIS 354 (Tenn. Ct. App. May 31, 2016), 
ager of the LLC was legal because the manager anneal denied, — S.W.3d —, 2016 Tenn. LEXIS 
made the sole capital contribution to the LLC; 97 (Tenn. Sept. 22, 2016). 
there was absolutely no documentary evidence 


48-249-305. Sharing of and rights to distributions. 


(a) LLC documents control. Any distributions by an LLC shall be allo- 
cated and distributed among the members and holders of financial rights in the 
manner provided in the LLC documents. 

(b) LLC documents silent. If the LLC documents do not provide for the 
allocations of distributions, then distributions, including distributions on 
termination of the LLC, except as provided in § 48-249-620, shall be allocated 
among the members and holders of financial rights in equal shares. 

(c) Record date. The LLC documents may provide for a record date with 
respect to distributions. 

(d) In kind distributions. Neither a member nor a holder has a right to 
demand or receive a distribution in kind, regardless of the contribution of the 
member or holder. Neither a member nor a holder may be compelled to accept 
a distribution of any asset in kind from an LLC, to the extent that the 
percentage of the asset distributed to the member or holder exceeds a 
percentage of that asset that is equal to the percentage in which the member 
or holder shares in distributions from the LLC. 

(e) Status of recipient. If a member or holder of financial rights becomes 
entitled to receive a distribution, the member or holder of financial rights has 
the status of, and is entitled to all remedies available to, a general, unsecured 
creditor of the LLC with respect to the distribution. 

(f) Entitlement to receive distributions. A member or holder of financial 
rights is entitled to receive distributions before dissolution, only as provided by 
the LLC documents or by a majority vote of the members of a member- 
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managed LLC, the managers of a manager-managed LLC, or the directors of a 


director-managed LLC, as applicable. 


History. 
Acts 2005, ch. 286, § 1; 2006, ch. 620, § 24. 


NOTES TO DECISIONS 


1. Return of Capital. 

Trial court did not err in finding that distri- 
bution of the proceeds of the sale of a limited 
liability company (LLC) solely to the chief man- 
ager of the LLC was legal because the manager 
made the sole capital contribution to the LLC; 
there was absolutely no documentary evidence 


in the record to show that a member of the LLC 
made a capital contribution to the LLC. Hug- 
gins v. McKee, 500 S.W.3d 360, 2016 Tenn. App. 
LEXIS 354 (Tenn. Ct. App. May 31, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
697 (Tenn. Sept. 22, 2016). 


48-249-306. Limitations on distributions. 


(a) Restriction on distributions. No distribution may be made by an 
LLC, if, after giving effect to the distribution: 

(1) The LLC would not be able to pay its debts as they become due in the 
ordinary course of business; or 

(2) The LLC’s total assets would be less than the sum of its total 
liabilities, other than liabilities for which the recourse of creditors is limited 
to specified property, plus the amount that would be needed, if the LLC were 
to be dissolved, wound up and terminated at the time of the distribution, to 
satisfy the preferential rights upon dissolution, winding up and termination 
of members and holders of financial rights, whose preferential rights are 
superior to those receiving the distribution; provided, however, that the 
value of property that is subject to a liability for which the recourse of 
creditors is limited shall be included in the total assets of the LLC, only to 
the extent that the value of the property exceeds such liability. 

(b) Basis for determination. An LLC may base a determination that a 
distribution is not prohibited under subsection (a) on financial statements 
prepared on the basis of accounting practices and principles that are reason- 
able in the circumstances, or on a fair valuation or other method that is 
reasonable in the circumstances. 

(c) Timing of determination. Except as otherwise provided in subsection 
(f), the effect of a distribution under subsection (a) is measured: 

(1) In the case of distribution by purchase, redemption or other acquisi- 
tion of a membership interest or financial rights in an LLC, as of the date 
money or other property is transferred or debt incurred by the LLC; and 

(2) In all other cases, as of the date the: 

(A) Distribution is authorized, if the payment occurs within four (4) 
months after the date of authorization; or 

(B) Payment is made, if it occurs more than four (4) months after the 
date of authorization. 

(d) Parity of indebtedness. Indebtedness of an LLC to a member or holder 
of financial rights, or indebtedness incurred by reason of a distribution made 
in accordance with this section, is at parity with the LLC’s indebtedness to its 
general, unsecured creditors, except to the extent such indebtedness is 
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subordinated by agreement, or, in the event of dissolution and liquidation, to 
the extent otherwise provided in § 48-249-620. 

(e) Status as liability. Indebtedness of an LLC, including indebtedness 
issued in connection with, or as part of, a distribution, is not considered a 
liability for purposes of determinations under subsection (a), if its terms 
provide that payment of principal and interest are made only if, and to the 
extent that, payment of a distribution to members and holders of financial 
rights could then be made under this section. 

(f) Treatment of payments. If the indebtedness is issued as a distribution, 
each payment of principal or interest on the indebtedness is treated as a 
distribution, the effect of which is measured on the date the payment is made. 


History. 
Acts 2005, ch. 286, § 1. 


48-249-307. Liability for unlawful distributions. 


(a) Personal liability for approving. A member, manager or director of 
an LLC who votes for or consents to a distribution made in violation of 
§ 48-249-306 or the LLC documents is personally liable to the LLC for the 
amount of the distribution that exceeds the amount that could have been 
distributed without violating § 48-249-306 or the LLC documents, if such 
member, manager or director did not comply with the applicable standards of 
conduct for such member, manager or director, as set forth in § 48-249-403. 

(b) Personal liability for receiving. A member or holder of financial 
rights who receives a distribution, and who knows the distribution was made 
in violation of § 48-249-306 or the LLC documents, is personally liable to the 
LLC, but only to the extent that the distribution received by the member or 
holder of financial rights exceeded the amount that could have been properly 
distributed under § 48-249-306 or the LLC documents. 

(c) Permitted impleader. A member, holder of financial rights, manager or 
director against whom an action is brought under this section may implead in 
the action all: 

(1) Other members, holders of financial rights, managers and directors 
who voted for or consented to the distribution in violation of subsection (a), 
and may compel contribution from them; and 

(2) Members and holders of financial rights who received a distribution in 
violation of subsection (b), and may compel contribution from the members 
or holders of financial rights in the amount received in violation of subsec- 
tion (b). 

(d) Time limitation. A member or holder of financial rights who receives a 
distribution from an LLC or a member, manager or director who votes for or 
consents to the distribution shall have no liability under this section or other 
applicable law for the amount of the distribution after the expiration of three 
(3) years from the date of the distribution. 


History. 
Acts 2005, ch. 286, § 1; 2006, ch. 620, §§ 25, 
26. 
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48-249-308. Right to information. , 


(a) General. An LLC shall provide members, and their agents and attor- 
neys, access to its records at the LLC’s principal executive office or other 
reasonable location specified in the LLC documents. An LLC shall provide 
former members, and their agents and attorneys, access to records for proper 
purposes pertaining to the periods during which they were members. The right 
of access provides the opportunity to inspect or copy records during ordinary 
business hours, if the member, or its agent or attorney, gives the LLC written 
notice of such demand at least five (5) business days before the date on which 
the member, or its agent or attorney, wishes to inspect or copy. An LLC may 
impose a reasonable charge, limited to the costs of labor and material, for 
copies of records furnished under this subsection (a), except that copies of the 
LLC documents and records required to be maintained under § 48-249-406 
shall be copied upon demand and at the LLC’s expense. 

(b) Members. An LLC shall furnish to a member and to the personal 
representative of a deceased member or member under legal disability: 

(1) Without demand, information reasonably required to comply with the 
requirements of either federal or state tax laws concerning the member’s 
financial rights, if any, and information concerning the LLC’s business or 
affairs reasonably required for the proper exercise of the member’s rights 
and performance of the member’s duties under the LLC documents or this 
chapter; and 

(2) On written demand, other information concerning the LLC’s business 
or affairs, except to the extent the demand or the information demanded is 
unreasonable or otherwise improper under the circumstances. 

(c) Holders of financial rights. Holders of financial rights, and their 
agents and attorneys, shall have a limited right of access, in order to obtain 
information reasonably required to comply with the requirements of either 
federal or state tax laws concerning their financial rights. The right of access 
provides the opportunity to inspect or copy records for such purpose during 
ordinary business hours, if the holder of financial rights, or its agent or 
attorney, gives the LLC written notice of a demand to inspect or copy the 
records at least five (5) business days before the date on which the holder of 
financial rights, or its agent or attorney, wishes to inspect or copy. An LLC may 
impose a reasonable charge, limited to the costs of labor and material, for 
copies of records furnished. 

(d) Remedies. If an LLC does not allow a member that complies with 
subsection(a), or a holder of financial rights that complies with subsection (c), 
as applicable, to inspect or copy any records required by the applicable 
subsection to be available for inspection, a court in the county in which the 
principal executive office of the LLC, or, if none in this state, its registered 
office, is located may summarily order inspection or copying of the records 
demanded, at the expense of the LLC, on application of such member or holder 
of financial rights, as applicable. If the court orders inspection or copying of the 
records demanded, it shall also order the LLC to pay the costs, including 
reasonable attorneys fees, of the member or holder of financial rights, as 
applicable, incurred to obtain the order, if the member or holder of financial 
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rights proves that the LLC refused inspection without a reasonable basis for 
doubt regarding the right of the member or holder of financial rights to inspect 
the records demanded. If the court orders inspection or copying of the records 
demanded, it may impose reasonable restrictions on the use or distribution of 
the records by the demanding member or holder of financial rights, as 
applicable. 


History. 
Acts 2005, ch. 286, § 1. 


48-249-309. Series of members, holders, managers, directors, member- 
ship interests or financial rights. 


(a) Establishment of series. The LLC documents may establish, or pro- 
vide for the establishment of, one (1) or more designated series of members, 
holders, managers, directors, membership interests or financial rights having 
separate rights, powers or duties, with respect to specified property or 
obligations of the LLC, or profits and losses associated with specified property 
or obligations, and any such series may have a separate business purpose or 
investment objective. 

(b) Separateness of series. 

(1) Notwithstanding anything to the contrary set forth in this chapter, or 
under other applicable law, the debts, liabilities, obligations and expenses 
incurred, contracted for or otherwise existing, with respect to a particular 
series established under subsection (a), shall be enforceable against the 
assets of such series only, and not against the assets of the LLC generally, or 
any other series of the LLC, and, unless otherwise provided in the LLC 
documents, none of the debts, liabilities, obligations and expenses incurred, 
contracted for or otherwise existing with respect to the LLC generally, or any 
other series of the LLC, shall be enforceable against the assets of such series, 
in the event that: 

(A) The LLC documents establish or provide for the establishment of 
one (1) or more series; . 

(B) Separate and distinct records are maintained for any such series, 
and the assets associated with any such series are reflected and held in 
such separate and distinct records, directly or indirectly, including 
through a nominee or otherwise, and accounted for in such separate and 
distinct records separately from the other assets of the LLC and the assets 
of any other series of the LLC; and 

(C) Notice of the limitation on liabilities of a series, as referenced in this 
subsection (b) is set forth in the articles of the LLC. 

(2) Notice in the articles of the limitation on liabilities of a series as 
provided in this subsection (b) shall be sufficient for all purposes of this 
chapter, whether or not the LLC has established any series, when such 
notice is included in the articles, and there shall be no requirement that any 
specific series of the LLC be referenced in such notice. The fact that articles 
that contain the notice of the limitation on liabilities of a series is on file with 
the secretary of state shall constitute notice of such limitation on liabilities 
of a series. 
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(c) Voluntary personal liability. Notwithstanding § 48-249-114(a), a 
member may agree to be liable for all of the debts, liabilities and obligations of 
one (1) or more specified series of an LLC, by provision in the articles with 
respect to such specified series in the manner set forth in § 48-249-114(f). Such 
provision in the articles with respect to one (1) or more specified series of an 
LLC shall not cause the member to be liable for the debts, liabilities and 
obligations of any of the other series of the LLC. 

(d) Classification of interests and voting rights. The LLC documents 
may include the provisions authorized under § 48-249-303(a) or (b), or both, as 
to the directors, members, managers or holders of financial rights associated 
with a particular series, as if the series were a separate LLC. 

(e) Distributions. Sections 48-249-304 — 48-249-306 shall apply to a series 
of an LLC, as if the series were a separate LLC. 

(f) Management duties; admission of members; transfer. Parts 4 and 5 
of this chapter shall apply to a series of an LLC, as if the series were a separate 
LLC. 

(g) Termination. A series of an LLC may be terminated and its affairs 
wound up without causing the dissolution of the LLC or the termination of any 
other series of the LLC and without affecting the limitation on liability of the 
terminated series or any other series of the LLC. All provisions of this chapter 
regarding dissolution or winding up of an LLC, including the rights of 
members, directors or managers to cause a dissolution of an LLC, shall apply 
to a series of an LLC, as if the series were a separate LLC. 

(h) Events of termination. A series of an LLC shall be terminated and its 
affairs shall be wound up upon the occurrence of the same events or reasons as 
are provided in this chapter for an LLC. 

(i) Series of foreign LLCs. If a foreign LLC that is applying for a 
certificate of authority to transact business in this state, or is authorized to 
transact business in this state, is governed by articles, an operating agreement 
or similar equivalent documents that establish or provide for the establish- 
ment of designated series of members, directors, managers or interests having 
separate rights, powers or duties with respect to specified property or obliga- 
tions of the foreign LLC or profits and losses associated with specified property 
or obligations, that fact shall be so stated in the foreign LLC’s application for 
a certificate of authority to transact business in this state, or an amendment of 
such certificate of authority. In addition, the foreign LLC shall state in such 
application or amendment, as applicable, whether the debts, liabilities, obli- 
gations and expenses incurred, contracted for or otherwise existing with 
respect to a particular series, if any, shall be enforceable against the assets of 
such series only, and not against the assets of the foreign LLC generally or any 
other series of the foreign LLC, and, unless otherwise provided in such 
application or amendment, none of the debts, liabilities, obligations and 
expenses incurred, contracted for or otherwise existing with respect to the 
foreign LLC generally, or any other series of the foreign LLC, shall be 
enforceable against the assets of such series. © 

(j) Notwithstanding any provision of this chapter to the contrary, a series of 
an LLC may, in its own name: 

(1) Contract; 
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(2) Hold title to assets, including real, personal, and intangible property; 
(3) Grant liens and security interests; and 
(4) Sue and be sued. 


History. 
Acts 2005, ch. 286, § 1; 2006, ch. 620, § 27; 
2018, ch. 759, § 1. 


PART 4 
MANAGEMENT 


48-249-401. Management of LLC. 


(a) Member-managed LLC. In a member-managed LLC: 

(1) Each member has equal rights in the management and conduct of the 
LLC’s business; and 

(2) Except as otherwise provided in subsection (e) or (f), any matter 
relating to the business of the LLC shall be decided by a majority vote of the 
members. 

(b) Manager-managed LLC. In a manager-managed LLC: 

(1) Each manager has equal rights in the management and conduct of the 
LLC’s business; 

(2) Except as otherwise provided in subsection (e) or (f), any matter 
relating to the business of the LLC shall be exclusively decided by the 
manager, or, if there is more than one (1) manager, by a majority vote of the 
managers; and 

(3) A manager: 

(A) Shall be designated, appointed, elected, removed, or replaced by a 
majority vote of the members; 

(B) Holds office until a successor has been designated, appointed or 
elected and qualified, unless the manager sooner resigns or is removed; 
and 

(C) Need not be a member of the LLC. 

(c) Director-managed LLC. In a director-managed LLC: 

(1) All LLC powers shall be exercised under the authority of, and the 
business and affairs of the LLC shall be managed under the direction of, its 
board of directors; 

(2) Except as otherwise provided in subsection (e) or (f), any matter 
relating to the business of the LLC shall be exclusively decided by the 
director, or, if there is more than one (1) director, by a majority vote of the 
directors; and 

(3) A director: 

(A) Shall be designated, appointed, elected, removed, or replaced by a 
majority vote of the members; 

(B) Holds office until a successor has been designated, appointed or 
elected and qualified, unless the director sooner resigns or is removed; and 

(C) Need not be a member of the LLC. 

(d) President of director-managed LLC. A director-managed LLC shall 
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have a president who is appointed or elected by a majority vote of the directors 
and is authorized to act as an agent of the LLC under § 48-249-402(d). 

(e) Delegation. The LLC documents or the members, managers or directors 
of an LLC, by a resolution or other writing, may delegate rights and powers to 
manage and control the business and affairs of the LLC to one (1) or more 
officers, agents or employees, who need not be members of the LLC; provided, 
that such delegation is reasonable under the circumstances and made in good 
faith. 

(f) When unanimous consent required. The only matters of an LLC’s 
business requiring the consent of all of the members are: 

(1) The amendment of an LLC’s operating agreement, if the LLC docu- 
ments do not provide for the method by which the operating agreement may 
be amended, as provided in § 48-249-204(c); 

(2) Any amendment of an LLC’s articles of organization that requires 
approval of all the members under § 48-249-204(c); 

(3) The compromise of an obligation to make a contribution under 
§ 48-249-302(a); 

(4) The compromise, as among members, of an obligation of a member to 
make a contribution or return money or other property paid or distributed in 
violation of this chapter; 

(5) The admission of a new member, including without limitation by 
transfer of any of a member’s governance rights to any person not a member, 
as provided in § 48-249-508(b)(3); 

(6) The use of the LLC’s property to redeem an interest subject to a 
charging order; and 

(7) An election by an LLC formed prior to January 1, 2006, to be governed 
by this chapter, as provided in § 48-249-1002(b). 

(g) Proxies. Amember or manager may appoint a proxy to vote or otherwise 
act for the member or manager, by signing an appointment instrument. 


History. 
Acts 2005, ch. 286, § 1; 2006, ch. 620, § 28. 


NOTES TO DECISIONS 


1. Illustrative Cases. 

Bankruptcy court granted a motion for relief 
under Fed. R. Civ. P. 60(b)(3) and Fed. R. Bankr. 
P. 9024 that was filed by an owner of a Tennes- 
see limited liability company (LLC) and a re- 
ceiver for the LLC which asked the court to set 
aside an order it entered that dismissed the 
LLC’s Chapter 11 bankruptcy case, to the ex- 
tent the order required the LLC’s managing 
member to execute a quitclaim deed in favor of 
a creditor in lieu of foreclosure. Although the 
managing member had the power under T.C.A. 
§§ 48-249-401 and 48-249-402 to place the LLC 


into bankruptcy, he breached his duty under 
T.C.A. § 48-249-403 to act in good faith when 
he disregarded a provision in the LLC’s articles 
of incorporation which required the consent of 
all the LLC’s owners and committed fraud 
when he told the LLC’s attorney that the only 
other owner knew about the bankruptcy and 
provided the LLC’s attorney with the wrong 
address for the other owner so he would not 
learn about the bankruptcy. In re Gibson & 
Epps, 468 B.R. 279, 2012 Bankr. LEXIS 1199 
(Bankr. E.D. Tenn. Mar. 21, 2012). 


48-249-402. Agency of members, managers, directors and officers. 


(a) Member-managed LLC. Subject to subsections (d) and (e), in a mem- 


ber-managed LLC: 
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(1) Each member is an agent of the LLC for the purpose of its business, 
and an act of a member, including the signing of an instrument in the LLC’s 
name, that is apparently for carrying on in the ordinary course the LLC’s 
business, or business of the kind carried on by the LLC, binds the LLC, 
unless the member had no authority to act for the LLC in the particular 
matter, and the person with whom the member was dealing knew or had 
notice that the member lacked authority; and 

(2) An act of a member that is not apparently for carrying on in the 
ordinary course the LLC’s business, or business of the kind carried on by the 
LLC, binds the LLC only if the act was authorized by the other members. 
(b) Manager-managed LLC. Subject to subsections (d) and (e), in a 

manager-managed LLC: 

(1) A member is not an agent of the LLC for the purpose of its business 
solely by reason of being a member. Each manager is an agent of the LLC for 
the purpose of its business, and an act of a manager, including the signing of 
an instrument in the LLC’s name, that is apparently for carrying on in the 
ordinary course the LLC’s business, or business of the kind carried on by the 
LLC, binds the LLC, unless the manager had no authority to act for the LLC 
in the particular matter, and the person with whom the manager was 
dealing knew or had notice that the manager lacked authority; and 

(2) An act of a manager that is not apparently for carrying on in the 
ordinary course the LLC’s business, or business of the kind carried on by the 
LLC, binds the LLC only if the act was authorized under § 48-249-401. 

(c) Director-managed LLC. Subject to subsections (d) and (e), in a 
director-managed LLC, no member or director is an agent of the LLC for the 
purpose of its business solely by reason of being a member or a director. The 
president and any other authorized officers of a director-managed LLC shall be 
agents of the LLC, as described in subsection (d). 

(d) Authority of officers. In a director-managed LLC, or any other LLC 
with a president, the president is an agent of the LLC for the purpose of its 
business, and an act of the president, including the signing of an instrument in 
the LLC’s name, that is apparently for carrying on in the ordinary course the 
LLC’s business, or business of the kind carried on by the LLC binds the LLC, 
unless the president had no authority to act for the LLC in the particular 
matter, and the person with whom the president was dealing knew or had 
notice that the president lacked authority. If, under § 48-249-401(e), any other 
officer of the LLC is authorized by the LLC documents or by the members, 
managers or directors, as applicable, of an LLC, by a resolution or other 
writing, then the authorized officer is an agent of the LLC for the purpose of its 
business, and an act of the authorized officer, including the signing of an 
instrument in the LLC’s name, that is apparently for carrying on in the 
ordinary course the LLC’s business, or business of the kind carried on by the 
LLC, binds the LLC. 

(e) Real property authority. The articles may contain a grant of authority 
to one (1) or more members, managers, directors or officers to execute 
instruments for the transfer of real property, and any restrictions and 
conditions with respect to such authority. In the event the articles name one (1) 
or more persons who are granted authority to execute instruments for the 
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transfer of real property with any restrictions and conditions with respect to 
such authority so listed, such grant shall be conclusive in favor of a person who 
gives value, unless the person knew or had notice that such grant of authority 
had been rescinded by the LLC. However, such designation, unless it expressly 
states that it is exclusive, shall not override subsection (a), (b), (c) or (d). 
(f) Knowledge; notice. For purposes of this section: 
(1) A person knows a fact if the person has actual knowledge of it; 
(2) A person has notice of a fact, if: 
(A) The person knows the fact; 
(B) The person has received a notification of the fact; 
(C) The person has reason to know the fact exists from all of the facts 
known to the person at the time in question; or 
(D) The fact is contained in the articles of organization; 

(3) A person notifies or gives a notification of a fact to another, by taking 
steps reasonably required to inform the other person in ordinary course, 
whether or not the other person knows the fact; 

(4) A person receives a notification of a fact when the notification: 

(A) Comes to the person’s attention; or 
(B) Is duly delivered at the person’s place of business, or at any other 
place held out by the person as a place for receiving communications; and 

(5) An entity knows, has notice, or receives a notification of a fact for 
purposes of a particular transaction, when the individual conducting the 
transaction for the entity knows, has notice or receives a notification of the 
fact, or, in any event, when the fact would have been brought to the 
individual’s attention had the entity exercised reasonable diligence. An 
entity exercises reasonable diligence if it maintains reasonable routines for 
communicating significant information to the individual conducting the 
transaction for the entity, and there is reasonable compliance with the 
routines. Reasonable diligence does not require an individual acting for the 
entity to communicate information unless the communication is part of the 
individual’s regular duties, or the individual has reason to know of the 
transaction and that the transaction would be materially affected by the 
information. 


History. 
Acts 2005, ch. 286, § 1. 


NOTES TO DECISIONS 


1. Illustrative Cases. 

Bankruptcy court granted a motion for relief 
under Fed. R. Civ. P. 60(b)(3) and Fed. R. Bankr. 
P. 9024 that was filed by an owner of a Tennes- 
see limited liability company (LLC) and a re- 
ceiver for the LLC which asked the court to set 
aside an order it entered that dismissed the 
LLC’s Chapter 11 bankruptcy case, to the ex- 
tent the order required the LLC’s managing 
member to execute a quitclaim deed in favor of 
a creditor in lieu of foreclosure. Although the 
managing member had the power under T.C.A. 
§§ 48-249-401 and 48-249-402 to place the LLC 
into bankruptcy, he breached his duty under 


T.C.A. § 48-249-403 to act in good faith when 
he disregarded a provision in the LLC’s articles 
of incorporation which required the consent of 
all the LLC’s owners and committed fraud 
when he told the LLC’s attorney that the only 
other owner knew about the bankruptcy and 
provided the LLC’s attorney with the wrong 
address for the other owner so he would not 
learn about the bankruptcy. In re Gibson & 
Epps, 468 B.R. 279, 2012 Bankr. LEXIS 1199 
(Bankr. E.D. Tenn. Mar. 21, 2012). 

Summary judgment in favor of appellee was 
reversed under the theory of actual authority 
pursuant to the Operating Agreement or the 
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theory of statutory authority pursuant to the attempting to orally rescind the lease. Tenn. 
statute, a genuine issue of material fact exists Traders Landing, LLC v. Jenkins & Stiles, LLC, 
as to whether a party possessed the authority — S.W3d —, 2018 Tenn. App. LEXIS 397 
as president to act on behalf of appellee when (Tenn. Ct. App. July 9, 2018). 


48-249-403. General standards of conduct for members, managers, 
directors and officers. 


(a) Member-managed LLC. The only fiduciary duties a member owes to a 
member-managed LLC and the LLC’s other members and holders are the duty 
of loyalty and the duty of care imposed by subsections (b) and (c). A holder of 
financial rights owes no duties to the LLC, or to the other members or holders, 
solely by reason of being a holder of financial rights. 

(b) Duty of loyalty. A member’s duty of loyalty to a member-managed LLC 
and the LLC’s other members and holders of financial rights is limited to the 
following: ; 

(1) To account to the LLC and to hold as trustee for it any property, profit 
or benefit derived by the member in the conduct or winding up of the LLC’s 
business, or derived from a use by the member of the LLC’s property, 
including the appropriation of any opportunity of the LLC; 

(2) Subject to § 48-249-404, to refrain from dealing with the LLC in the 
conduct or winding up of the LLC’s business as, or on behalf of, a person 
having an interest adverse to the LLC; and 

(3) To refrain from competing with the LLC in the conduct of the LLC’s 
business before the termination of the LLC. 

(c) Duty of care. A member’s duty of care to a member-managed LLC, and 
the LLC’s other members and holders of financial rights in the conduct of and 
winding up of the LLC’s business, is limited to refraining from engaging in 
grossly negligent or reckless conduct, intentional misconduct or a knowing 
violation of law. 

(d) Good faith and fair dealing. A member shall discharge the member’s 
duties to a member-managed LLC and its other members and holders of 
financial rights under this chapter or under the LLC documents, and shall 
exercise any rights with respect to the LLC consistently with the obligation of 
good faith and fair dealing. 

(e) Furtherance of member’s own interest. A member of a member- 
managed LLC does not violate a duty or obligation under this chapter or under 
the LLC documents, merely because the member’s conduct also furthers the 
member’s own interest. 

(f) Dealings with LLC. A member of a member-managed LLC may lend 
money to and transact other business with the LLC. As to each loan or 
transaction, the rights and obligations of the member are the same as those of 
a person who is not a member, subject to other applicable law. 

(g) Representative of surviving member. This section applies to a 
person winding up the LLC’s business as the personal representative of the 
last surviving member, as if the person were a member. 

(h) Manager-managed LLC. In a manager-managed LLC: 

(1) A member owes no duties to the LLC, or to the other members or 
holders of financial rights, solely by reason of being a member; 

(2) A manager is held to the same standards of conduct prescribed for 
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members in subsections (b)-(f); ; 

(3) Amember that, under the LLC documents, exercises some or all of the 
rights of a manager in the management and conduct of the LLC’s business 
is held to the standards of conduct prescribed for a member in subsections 
(b)-(f) to the extent that the member exercises the managerial authority 
vested in a manager by this chapter; and 

(4) A manager is relieved of liability imposed by law for violation of the 
standards prescribed by subsections (b)-(f) to the extent of the managerial 
authority delegated to the members by the LLC documents. 

(i) Director-managed LLC. In a director-managed LLC: 

(1) A member owes no duties to the LLC, or to the other members or 
holders of financial rights, solely by reason of being a member; 

(2) Amember that, under the LLC documents, exercises some or all of the 
rights of a director in the management and conduct of the LLC’s business is 
held to the standards of conduct prescribed for a director in this subsection 
(i), to the extent that the member exercises the managerial.authority vested 
in a director by this chapter; 

(3) A director is relieved of liability imposed by law for violation of the 
standards prescribed by this subsection (i), to the extent of the managerial 
authority of the director delegated to the members by the LLC documents; 
and 

(4) A director shall discharge all duties as a director, including duties as 
a member of a committee of the board of directors of the LLC: 

(A) In good faith; 

(B) With the care an ordinarily prudent person in a like position would 
exercise under similar circumstances; and 

(C) In a manner the director reasonably believes to be in ie best 
interests of the LLC. 

(j) Officers. An officer of an LLC shall discharge all duties as an officer: 

(1) In good faith; 

(2) With the care an ordinarily prudent person in a like position would 
exercise under similar circumstances; and 

(3) In a manner the officer reasonably believes to be in the best interests 
of the LLC. 

(k) Reliance on others. In discharging the duties described in this section, 
a member, manager, director or officer is entitled to rely on information, 
opinions, reports or statements, including financial statements and other 
financial data, if prepared or presented by: 

(1) One (1) or more officers or employees of the LLC whom the member, 
manager, director or officer reasonably believes to be reliable and competent 
in the matters presented; 

(2) Legal counsel, public accountants or other persons as to matters the 
member, manager, director or officer reasonably believes are within the 
person’s professional or expert competence; or 

(3) In the case of a director only, a committee of the board of directors of 
which the director is not a member, if the director reasonably believes the 
committee merits confidence. 

(1) Unwarranted reliance. A member, manager, director or officer is not 
acting in good faith, if the member, manager, director or officer has knowledge 
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concerning the matter in question that makes reliance otherwise permitted by 
subsection (k) unwarranted. 

(m) Limitation on liability. A member, manager, director or officer is not 
liable for any action taken as a member, manager, director or officer, or any 
failure to take any action, if the member, manager, director or officer performs 
its duties in compliance with this section. 

(n) Effect of delegation. Any officer, agent or employee who exercises some 
or all of the rights of a member, manager, or director, pursuant to a delegation 
of rights and power under § 48-249-401(e) is held to the same standards of 
conduct set forth in this section, for members, managers or directors, as 
applicable, to the extent that such officer, agent or employee exercises the 
delegated rights and powers. A member, manager or director is relieved of 
liability imposed by law for the standards prescribed in this section to the 
extent that such person’s managerial authority is vested in an officer, agent or 
employee, pursuant to a delegation of rights and power under § 48-249-401(e). 


History. 
Acts 2005, ch. 286, § 1. 


NOTES TO DECISIONS 


1. Illustrative Cases. 

Bankruptcy court granted a motion for relief 
under Fed. R. Civ. P. 60(b)(3) and Fed. R. Bankr. 
P. 9024 that was filed by an owner of a Tennes- 
see limited liability company (LLC) and a re- 
ceiver for the LLC which asked the court to set 
aside an order it entered that dismissed the 
LLC’s Chapter 11 bankruptcy case, to the ex- 
tent the order required the LLC’s managing 
member to execute a quitclaim deed in favor of 
a creditor in lieu of foreclosure. Although the 
managing member had the power under T.C.A. 
§§ 48-249-401 and 48-249-402 to place the LLC 
into bankruptcy, he breached his duty under 
T.C.A. § 48-249-403 to act in good faith when 
he disregarded a provision in the LLC’s articles 
of incorporation which required the consent of 
all the LLC’s owners and committed fraud 
when he told the LLC’s attorney that the only 


other owner knew about the bankruptcy and 
provided the LLC’s attorney with the wrong 
address for the other owner so he would not 
learn about the bankruptcy. In re Gibson & 
Epps, 468 B.R. 279, 2012 Bankr. LEXIS 1199 
(Bankr. E.D. Tenn. Mar. 21, 2012). 

Trial court properly found that neither of a 
limited liability company’s officers violated any 
statutory duty in connection with a sale be- 
cause the company was member-managed, they 
only had ministerial duties under the operating 
agreement, and there was no evidence that 
their conduct was grossly negligent, reckless, or 
intentional misconduct. Rock Ivy Holding, LLC 
v. RC Props., LLC, 464 S.W.3d 623, 2014 Tenn. 
App. LEXIS 45 (Tenn. Ct. App. Jan. 30, 2014), 
review or rehearing denied, — S.W.3d —, 2014 
Tenn. LEXIS 494 (Tenn. June 20, 2014). 


48-249-404. Conflict of interest transactions. 


(a) Definition. A conflict of interest transaction is a transaction with the 
LLC in which a member, manager, director or officer, as applicable, of the LLC 
has a direct or indirect interest. A conflict of interest transaction is not void and 
is not voidable by the LLC, and does not violate the duty of loyalty in 
§ 48-249-403(b)(2), solely because of the interest of a member, manager, 
director or officer in the transaction, if any one (1) of the following is true: 

(1) The material facts of the transaction and the interest of the member, 
manager, director or officer, as applicable, were disclosed or known to the 
managers or board of directors, as applicable, and the managers or board of 
directors, as applicable, authorized, approved or ratified the transaction; 

(2) The material facts of the transaction and the interest of the member, 
manager, director or officer, as applicable, were disclosed or known either to: 
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(A) The members entitled to vote and they authorized, approved or 
ratified the transaction; or 
(B) All the members and all the members authorized, approved or 
ratified the transaction, even if one (1) or more, or all, the members have 
a conflict of interest; 
(3) The transaction was fair to the LLC; or 
(4) The transaction was of such a nature that the conflict of interest is 
waived by the LLC documents. Such waiver shall be upheld, unless mani- 
festly unreasonable under the circumstances. 

(b) Indirect interest. For purposes of this section, a member, manager, 
director or officer of the LLC has an indirect interest in a transaction, if, but 
not only if: 

(1) Another entity in which the member, manager, director or officer has 

a material financial interest, or in which the member, manager, director or 

officer, as applicable, is a general partner, is a party to the transaction; or 

(2) Another entity for which the member, manager, director, or officer is a 
member, governor, director, manager, officer or trustee is a party to the 
transaction, and the transaction is, or should be, considered by the members, 
managers or directors, as applicable, of the LLC. 

(c) Approval by managers or directors. For purposes of subdivision 
(a)(1), a conflict of interest transaction is authorized, approved or ratified, if it 
receives the affirmative majority vote of the managers or of the directors on the 
board of directors, as applicable, who have no direct or indirect interest in the 
transaction, and a transaction may be authorized, approved or ratified under 
this section by a single manager or director, as applicable. If a majority of the 
managers or the directors, as applicable, who have no direct or indirect interest 
in the transaction vote to authorize, approve or ratify the transaction, a 
quorum is present for the purpose of taking action under this section. The 
presence of, or a vote cast by, a manager or director, as applicable, with a direct 
or indirect interest in the transaction, does not affect the validity of any action 
taken under subdivision (a)(1), if the transaction is otherwise authorized, 
approved or ratified as provided in that subdivision (a)(1). 

(d) Approval by members. For purposes of subdivision (a)(2)(A), a conflict 
of interest transaction is authorized, approved or ratified, if it receives a 
majority vote of the membership interests entitled to be counted under this 
subsection (d). Membership interests owned by or voted under the control of a 
member, director or manager who has a direct or indirect interest in the 
transaction, and membership interests owned by or voted under the control of 
an entity described in subdivision (b)(1), may not be counted in a vote of 
members to determine whether to authorize, approve or ratify a conflict of 
interest transaction under subdivision (a)(2)(A). The vote of those membership 
interests, however, shall be counted in determining whether the transaction is 
approved under other provisions of this chapter. 

(e) Approval by sole member of single-member LLC. For purposes of 
subdivision (a)(2)(B), a conflict of interest transaction may be authorized, 
approved or ratified by the sole member of a single-member LLC. 
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History. 
Acts 2005, ch. 286, § 1. 


48-249-405. Voting and meetings. 


(a) Voting power. Each member, manager or director, as applicable, of an 
LLC shall have equal voting power per capita with each other member, 
manager or director. 

(b) Procedures. The LLC documents may set forth provisions relating to 
notice of the time, place or purpose of any meeting at which any matter is to be 
voted on, consented to or approved by any members, managers or directors, as 
applicable, waiver of any such notice, action by consent without a meeting, the 
establishment of a record date, quorum requirements, voting in person or by 
proxy, in the case of members or managers, or any other matter with respect to 
the exercise of any such right to vote. 

(c) Action on written consent. 

(1) On any matter that, under this chapter or under the LLC documents, 
is to be voted on, consented to or approved by members, managers or 
directors, as applicable, the members, managers or directors, as applicable, 
may take such action without a meeting, without prior notice and without a 
vote, if consent or consents in writing, setting forth the action so taken is 
signed: 

(A) In the case of the members or managers, by the members or 
managers, as applicable, having not less than the minimum number of 
votes that would be necessary to authorize or take such action at a meeting 
at which all members or managers, as applicable, entitled to vote on the 
matter were present and voted; or 

(B) In the case of the directors, by all directors entitled to vote on the 
matter. 

(2) A consent transmitted by electronic transmission by a member, 
manager or director, or by a person or persons authorized to act for the 
member or manager, as applicable, shall be deemed to be written and signed 
for purposes of this subsection (c). For purposes of this subsection (c), the 
term “electronic transmission” means any form of communication not 
directly involving the physical transmission of paper that creates a record 
that may be retained, retrieved and reviewed by a recipient of the commu- 
nication, and that may be directly reproduced in paper form by such a 
recipient through an automated process. Prompt notice of the taking of LLC 
action without a meeting by less than unanimous written consent of the 
members or managers, as applicable, shall be given to any member or 
manager, as applicable, entitled to vote on the matter that did not sign such 
written consent; provided, however, that the failure to give such notice shall 
not affect the validity of the action taken. 


History. 
Acts 2005, ch. 286, § 1. 


48-249-406. Required records. 


An LLC shall keep, at its principal executive office or at another place or 
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places within the United States determined by the members of a member- 
managed LLC, the managers of a manager-managed LLC, or the directors of a 
director-managed LLC: 

(1) Acurrent list of the full name and last known business, residence or 
mailing address of each member, each manager or director, as applicable, 
and each officer, if any, of the LLC, together with the taxpayer identification 
number of each member of the LLC; 

(2) Acurrent list of the full name and last known business, residence or 
mailing address of each holder of financial rights of the LLC, and a 
description of the financial rights held, together with the taxpayer identifi- 
cation number of each holder of financial rights of the LLC; 

(3) A copy of the articles of the LLC and all amendments to the articles; 

(4) A copy of any currently effective written operating agreement of the 
LLC; 

(5) Copies of the LLC’s federal, state and local income tax returns and 
reports, if any, for the three (3) most recent years; 

(6) Financial information sufficient to provide true and full information 
regarding the status of the business and financial condition of the LLC for 
the three (3) most recent fiscal years; 

(7) Records of all proceedings of the members and of the holders, if any, of 
the LLC; 

(8) Any written consents obtained from the members or from the holders, 
if any, of the LLC; 

(9) Records of all proceedings of the managers or board of directors, as 
applicable, of the LLC for the last three (3) years; 

(10) A statement of all contributions accepted by the LLC under § 48- 
249-301, the identity of the contributor and the agreed value of each 
contribution; 

(11) Acopy of all contribution agreements created under § 48-249-301 to 
which the LLC is bound; and 

(12) Acopy of the LLC’s most recent annual report filed with the secretary 
of state under § 48-249-1017. 


History. 
Acts 2005, ch. 286, § 1. 


48-249-407. Limitation on actions for breach of fiduciary duties. 


Any action alleging breach of fiduciary duties by members, managers, 
directors or officers, including alleged violations of the standards established 
in § 48-249-403 or § 48-249-404, must be brought within one (1) year from the 
date of the breach or violation; provided, that in the event the alleged breach 
or violation is not discovered nor reasonably should have been discovered 
within the one-year period, the period of limitation shall be one (1) year from 
the date the alleged breach or violation was discovered or reasonably should 
have been discovered. In no event shall any such action be brought more than 
three (3) years after the date on which the breach or violation occurred, except 
where there is fraudulent concealment on the part of the defendant, in which 
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case the action shall be commenced within one (1) year after the alleged breach 
or violation is, or should have been, discovered. 


History. 
Acts 2006, ch. 620, § 29. 


PART 5 


ADMISSION OF MEMBERS — MEMBERSHIP 
INTERESTS — TRANSFEREES AND CREDITORS OF 
MEMBERS 


48-249-501. Admission of members. 


(a) Admission at formation. In connection with the formation of an LLC, 
a person is admitted as a member of the LLC upon the later to occur of: 
(1) The formation of the LLC under § 48-249-201; or | 
(2) The time provided in and upon compliance with the LLC documents, 
or, if the LLC documents do not so provide, the time at which the person’s 
admission is reflected in the records of the LLC. 

(b) Admission after formation. After an LLC is formed, all members shall 
approve the admission of a new person as a member, the membership interest 
of such person and the contribution of such person. All consents under this 
subsection (b) may be unreasonably withheld and are in the sole discretion of 
the members. 

(c) Single member LLCs. An LLC may have one (1) or more members. 


History. 
Acts 2005, ch. 286, § 1. 


48-249-502. Nature of membership interest and statement of interest 
owned. 


(a) Nature of membership interest. A membership interest in an LLC is 
personal property. A member has no interest in specific LLC property. All 
property transferred to or acquired by an LLC is property of the LLC. 

(b) Statement of interest owned. At the request of any member or holder 
of financial rights in an LLC, the LLC shall state in writing the particular 
membership interest or financial rights, or portion of the membership interest 
or financial rights, owned by such member or holder as of the time the LLC 
makes the statement. The statement shall describe such person’s rights, if any, 
to vote, to share in profits and losses, and to share in distributions, as well as 
any transfer of the member’s or holder’s rights then in effect. The statement 
shall not be deemed to be a security, as defined in § 47-8-102(a), except as 
provided in § 47-8-103(c), shall not be a negotiable instrument, shall not be 
deemed to be a bond or stocks, as those terms are used in § 67-2-101, and shall 
not be a vehicle by which a transfer of any membership interest or financial 
rights may be effected. 


History. 
Acts 2005, ch. 286, § 1. 
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48-249-503. Termination of membership interest. - 


(a) Events constituting termination. A member’s membership interest 
in an LLC is terminated upon the occurrence of any of the following events: 

(1) The LLC receives written notice from the member of the member’s 
express will to withdraw upon the date of the notice, or on a later date 
specified by the member in the notice; 

(2) An event specified in the LLC documents as causing the member’s 
membership interest to terminate; 

(3) The transfer of all of the member’s financial rights, unless the transfer 
is for security purposes, and has not been foreclosed or is under a court order 
charging the member’s financial rights; 

(4) The member is expelled under the LLC documents; 

(5) The member is expelled by unanimous vote of the other members 
entitled to vote, if: 

(A) It is unlawful to carry on the business of the LLC with the member; 

(B)G) The member is a corporation or an LLC; 

(ii) Within ninety (90) days after the LLC notifies the member that it 
will be expelled, because it has filed a certificate of dissolution, or the 
equivalent, its charter or articles of organization, or the equivalent, 
have been revoked, or its right to conduct business has been suspended 
by the jurisdiction of its formation; and 

(iii) The member fails to obtain a revocation of the certificate of 
dissolution or a reinstatement of its charter or articles of organization, 
or the equivalent, or its right to conduct business within such ninety-day 
period; or 
(C) The member is a general or limited partnership and has been 

dissolved and its business is being wound up; 

(6) On application by the LLC or another member, the member is expelled 
by judicial determination, because the member: 

(A) Engaged in wrongful conduct that adversely and materially affected 
the LLC’s business; 

(B) Willfully or persistently committed a material breach of the LLC 
documents, or of a duty owed under § 48-249-403 to the LLC or to other 
members or to holders; or 

(C) Engaged in conduct relating to the LLC’s business that makes it not 
reasonably practicable to carry on the business with the member; 

(7) The member: 

(A) Files a petition as a debtor in bankruptcy; 

(B) Executes an assignment for the benefit of creditors; 

(C) Seeks, consents to, or acquiesces in the appointment of a trustee, 
receiver or liquidator for or of the member, or for or of all or substantially 
all of the member’s property; or 

(D) Fails, within ninety (90) days after the filing or appointment, to 
have dismissed the filing against the member of an involuntary petition in 
bankruptcy, or to have vacated or stayed the appointment of a trustee, 
receiver or liquidator for or of the member, or for or of all or substantially 
all of the member’s property obtained without the member’s consent or 
acquiescence, or fails within ninety (90) days after the expiration of a stay, 
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to have the appointment vacated; 
(8) In the case of a member who is an individual: 

(A) The member dies; 

(B) A personal representative is appointed for the member; or 

(C) Ajudicial determination that the member has become incapable of 
performing the member’s duties under the LLC documents; 

(9) In the case of a member that is a trust or is acting as a member by 
virtue of being a trustee of a trust, the distribution of all of the trust’s 
financial rights, but not merely by reason of the substitution of a successor 
trustee; provided, however, that a distribution to a beneficiary of a trust 
established under § 2503(c) of the Code (26 U.S.C. § 2503(c)), or a trust that 
is treated under § 676 of the Code (26 U.S.C. § 676), as owned by the settlor 
of the trust, shall not be considered to be a distribution of financial rights 
under this subdivision (a)(9); 

(10) In the case of a member that is an estate, or is acting as a member by 
virtue of being a personal representative of an estate, distribution of all of 
the estate’s financial rights, but not merely the substitution of a successor 
personal representative or beneficiary; 

(11) In the case of a custodianship under the Uniform Transfers to Minors 
Act, compiled in title 35, chapter 7, or the equivalent law of any foreign 
jurisdiction, a transfer of the financial rights held by the custodian, but not 
a transfer to the beneficiary for whom the custodian is holding the financial 
rights; or 

(12) Termination of the existence of a member, if the member is an entity 
other than an estate, or trust, other than a business trust. 

(b) Power to terminate. 

(1) Except as otherwise provided in subdivision (b)(2), and subject to 
§ 48-249-504, a member has the power and right to terminate such 
member’s membership interest at any time, including, without limitation, 
upon withdrawal by express will under subdivision (a)(1). A provision in the 
LLC documents that negates any right of a member to terminate the 
member’s membership interest shall also automatically negate the corre- 
sponding power of the member to terminate the member’s membership 
interest, unless the corresponding power of the member to terminate the 
member’s membership interest is expressly reserved. Any attempted termi- 
nation of a member’s membership interest as to which the power to 
terminate has been negated shall be null and void. 

(2) No member of a family LLC has either the power or the right to 
terminate the membership interest or financial rights of such member in 
such family LLC. No event specified in subdivisions (a)(1), (a)(3), (a)(7), 
(a)(8), (a)(9), (a)(10), (a)(11) or (a)(12) shall result in the termination of the 
membership interest or financial rights of a member of a family LLC. In the 
event that a member of a family LLC attempts to terminate the member’s 
membership interest or financial rights by withdrawal by express will under 
subdivision (a)(1), such attempted termination shall be null and void. 


History. 
Acts 2005, ch. 286, § 1; 2006, ch. 620, §§ 30, 
31. 
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48-249-504. Termination of membership interest in contravention of 
LLC documents. 


(a) If the membership interest of a member is terminated by the member in 
contravention of the LLC documents, then: 

(1) Forfeiture of governance rights. The member forfeits all the 
member’s governance rights in the LLC, including in the winding up and 
termination process of the LLC; and 

(2) Liability for damages. The member is liable for damages incurred 
by all the other members, holders and the LLC due to the wrongful 
termination. Such damages and all other amounts owing to the LLC, 
whether or not currently due, arising from the wrongful termination, may be 
offset against any amount owing from the LLC to the wrongfully terminating 
member. 

(b) Nothing in this section shall be deemed to provide a member with the 
power to terminate the member’s membership interest, if the LLC documents 
negate or, pursuant to § 48-249-503(b)(1), are deemed to negate the power. 


History. 
Acts 2005, ch. 286, § 1; 2006, ch. 620, § 32. 


48-249-505. Effect of termination of membership interest. 


(a) Termination other than under § 48-249-503(a)(8). If a member’s 
membership interest terminates for any reason other than as the result of an 
event specified in § 48-249-503(a)(8), then: 

(1) If the existence and business of the LLC are continued, the member 
whose membership interest has terminated loses all governance rights and 
will be considered merely a holder of the financial rights owned before the 
termination of the membership interest, other than any financial rights 
transferred by the member in connection with the termination of the 
membership interest; and 

(2) If the existence and business of the LLC are not continued, the 
member whose membership interest has terminated retains all governance 
rights owned before the termination, and may exercise those rights through 
the winding up and termination of the LLC, except as otherwise provided 
under § 48-249-504, in the case of termination in contravention of the LLC 
documents. 

(b) Termination under § 48-249-503(a)(8). If the membership interest of 
a member terminates as a result of an event specified in § 48-249-503(a)(8): 

(1) If the existence and business of the LLC are continued, then, effective 
as of the date of the applicable termination event, the governance rights 
associated with the affected membership interest are suspended and may 
not be exercised thereafter, unless and until restored under subdivision 
(b)(2). So long as such suspension remains in effect, such member, or the 
personal representative of such member, shall be considered merely the 
holder of the financial rights owned before the termination under 
§ 48-249-503(a)(8); 

(2) If the existence and business of the LLC are continued, for a period of 
sixty (60) days following the event specified in § 48-249-503(a)(8) that 
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results in the suspension of governance rights under subdivision (b)(1), the 
personal representative of the affected member shall have the option, 
exercisable by giving written notice to the LLC, to require the LLC to 
purchase the membership interest of the member whose membership 
interest has terminated under subsection (c) and § 48-249-506. If the 
personal representative fails to make such election within such period, then 
the LLC shall have the option for a period of sixty (60) days following 
expiration of the personal representative’s option, or, if earlier, following the 
date of written notice from the personal representative that such option will 
not be exercised, to give written notice to the personal representative that 
the LLC will purchase the membership interest in accordance with subsec- 
tion (c) and § 48-249-506. If neither the personal representative nor the LLC 
elects to exercise their respective options to cause the LLC to purchase the 
membership interest, the governance rights associated with the membership 
interest shall be restored, effective as of the first day following expiration of 
the LLC’s option period, and the personal representative shall be automati- 
cally admitted and substituted as a member of the LLC without further 
action. If either the personal representative or the LLC elects to cause the 

LLC to purchase the membership interest, the suspension of governance 

rights associated with such membership interest shall continue through the 

time the purchase is consummated; and 

(3) If the existence and business of the LLC are not continued, the 
personal representative of the member whose membership interest has 
terminated retains all governance rights owned by the affected member 
before the termination of the membership interest, and may exercise those 
rights through the winding up and termination of the LLC, except as 
otherwise provided under § 48-249-504, in the case of termination in 
contravention of the LLC documents. 

(c) Purchase at fair value. If the existence and business of the LLC are 
continued following the termination of a membership interest under § 48-249- 
503(a), other than terminations arising under § 48-249-503(a)(3), (a)(9), 
(a)(10) or (a)(11), then, regardless whether such termination of membership 
interest was wrongful, any member whose membership interest has so 
terminated, other than a member for whom a personal representative has been 
automatically substituted and admitted as a member under subdivision (b)(2), 
is entitled, subject to the offset provisions of § 48-249-504(2), to receive from 
the LLC the fair value of the terminated membership interest as of the date of 
termination of such membership interest, calculated as set forth in § 48-249- 
506, in consideration for all such membership interest. 

(d) Distribution if business not continued. Subject to § 48-249-504(2), 
if the business and existence of the LLC are not continued, any member whose 
membership interest has terminated, regardless of whether such termination 
was wrongful or otherwise, is entitled to receive that member’s distribution 
under § 48-249-620. 


History. 
Acts 2005, ch. 286, § 1. 
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48-249-506. Determination of fair value. 


If an LLC is required or elects to purchase a membership interest at fair 
value under § 48-249-505, then: 

(1) Communication by LLC. The LLC shall communicate its determi- 
nation of fair value, and its proposed terms of payment, to the member, or 
the member’s personal representative, who is entitled to receive payment in 
consideration for the member’s terminated membership interest, not later 
than thirty (30) days after the date of termination, or, if applicable, thirty 
(30) days after the later date of an election made under § 48-249-505(b)(2). 
Such communication shall be accompanied by: 

(A) A statement of the LLC’s assets and liabilities as of the date of 
termination; 

(B) The LLC’s latest available balance sheet and income statement, if 
any; and 

(C) An explanation of how the determination of fair value was made; 
(2) LLC documents govern. Ifthe amount of fair value and other terms 

of payment are fixed or are to be determined by the LLC documents, the 
amount and terms so fixed or determined govern; and 

(3) Judicial determination of fair value. 

(A) If an agreement as to the amount of fair value and payment terms 
is not made within one hundred twenty (120) days after the termination 
date, or, if applicable, the later date of an election made under § 48-249- 
505(b)(2), either the member whose membership interest has terminated, 
or the member’s personal representative, or the LLC may, within another 
one hundred twenty (120) days, commence a proceeding against the other 
to determine the fair value and payment terms. Any such proceeding shall 
be brought in a court of record having equity jurisdiction in the county 
where the LLC’s principal executive office, or, if not in this state, its 
registered office is located. The LLC, at its expense, shall notify all of the 
remaining members in writing, and any other person the court directs, of 
the commencement of the proceeding. The jurisdiction of the court in 
which the proceeding is commenced under this subdivision (3) is plenary 
and exclusive. The court shall determine the fair value of the membership 
interest, in accordance with the standards set forth in subdivision (3)(B) 
together with the terms for payment; and 

(B) Ina proceeding brought to determine the fair value of a membership 
interest in an LLC, the court: 

(i) Shall enforce any governing terms in the LLC documents as to the 
amount of fair value and other terms of payment as provided in 
subdivision (2); 

(ii) In the absence of any such governing terms in the LLC docu- 
ments, shall determine the fair value of the membership interest, 
considering, among other relevant evidence, the going concern value of 
the LLC, any other agreement among any members fixing the price or 
specifying a formula for determining value of membership interests for 
any other purpose, the recommendations of an appraiser appointed by 
the court, if any, the recommendations of any of the appraisers of the 
parties to the proceeding, and any legal or financial constraints on the 


753 TENNESSEE REVISED LIMITED LIABILITY COMPANY ACT 48-249-507 


ability of the LLC to purchase the membership interest; 

(iii) Shall specify the terms of the purchase, including, if appropriate, 
terms for installment payments, subordination of the purchase obliga- 
tion to the rights of the other creditors of the LLC, security, including 
the purchased membership interest, for a deferred purchase price, and 
a covenant not to compete or other restriction on the member whose 
membership interest has terminated; 

(iv) Shall require, subject to retention of any security interest by the 
member whose membership interest has terminated under subdivision 
(3)(B)(Gii) the member whose membership interest has terminated to 
deliver an instrument of transfer of the membership interest to the LLC 
upon receipt of the purchase price or the first installment of the 
purchase price; 

(v) May award one (1) or more other parties their reasonable ex- 
penses, including attorney’s fees and the expenses of appraisers or other 
experts, incurred in the proceeding, if the court finds that a party to the 
proceeding violated such party’s obligations to act in good faith and to 
engage in fair dealing set forth in § 48-249-403(d); and 

(vi) Shall order that interest, at the rate specified for judgments 
under § 47-14-121, shall be paid on such amount, from the date such 
amount was determined to be due through the date of payment, if the 
court determines that all or any installment of the amounts to be paid 
in respect of the terminating member’s membership interest should 
have been paid prior to the date of judgment. 


History. 
Acts 2005, ch. 286, § 1. 


48-249-507. Transfer of financial rights. 


(a) Transferability of financial rights. Except as provided in subsection 
(c) the financial rights of a member or a holder of financial rights are 
transferable in whole or in part. 

(b) Effect of transfer of financial rights. A transfer of the financial rights 
of a member or a holder of financial rights entitles the transferee to receive, to 
the extent transferred, only the share of profits and losses and the distribu- 
tions to which the transferor would otherwise be entitled, together with the 
right to transfer further the financial rights so transferred. A transfer of the 
financial rights of a member or a holder of financial rights does not dissolve the 
LLC and does not entitle or empower the transferee to become a member, to 
cause a dissolution, or to exercise any governance rights. Any attempt by the 
transferee to become a member, cause a dissolution or exercise any governance 
rights shall be null and void. 

(c) Restrictions on transfer of financial rights. 

(1) A restriction on the transfer of financial rights may be imposed in the 

LLC documents, by a written resolution adopted by all the members, or by 

a written agreement among, or other written action by, all the members, 

and, if so provided in the LLC documents, holders of financial rights. 

(2) A restriction on the transfer of financial rights referenced in subdivi- 
sion (c)(1) is enforceable against the owner of the restricted financial rights. 
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A written restriction on the transfer of financial rights that is set forth in the 
LLC documents may be enforced against a successor or transferee of the 
owner of the restricted financial rights, including a pledgee or a personal 
representative, whether or not such successor or transferee of the owner had 
actual notice of the restricted financial rights. Except for a written restric- 
tion in the LLC documents, a restriction, even though permitted by this 
section, is ineffective against a person without knowledge of the restriction. 
(d) Effective date of transfer. Any permissible transfer of financial rights 
under this section shall be effective as to and binding on the LLC, only when 
the transferee’s name, address, taxpayer identification number and the nature 
and extent of the transfer are reflected in the LLC documents or the records of 
the LLC. 


History. 
Acts 2005, ch. 286, § 1. 


48-249-508. Transfer of a membership interest or governance rights. 


(a) Transferability of governance rights. A member may transfer own- 
ership of the member’s full membership interest, only by transferring all of the 
member’s governance rights, coupled with a transfer to the same transferee of 
all of the member’s financial rights. A member’s governance rights are 
transferable only as provided in this section. A member has no power to 
transfer all or any part of the member’s membership interest, except as 
provided in §§ 48-249-505 — 48-249-507 and this section. 

(b) Consents required for transfer of governance rights. 

(1) A member may, without the consent of any other member, transfer 
governance rights to another member. 

(2) With respect to a single-member LLC, the single member may freely 
transfer governance rights or membership interests, or both, in the LLC to 
any other person at any time. 

(3) Any other transfer of any governance rights is effective only if all of the 
members, other than the member seeking to make the transfer, approve the 
transfer by unanimous consent. The consent of a member may be evidenced 
in any manner specified in the LLC documents, but, in the absence of such 
specification, consent shall be evidenced by a written instrument, dated and 
signed by such member. The giving of consent is at the sole discretion of the 
consenting party and may be unreasonably withheld. 

(4) If any purported or attempted transfer of governance rights is ineffec- 
tive for failure to obtain the required consents, the purported or attempted 
transfer is ineffective in its entirety, and any transfer of financial rights that 
accompanied the purported or attempted transfer of governance rights is 
null and void. 

(c) Effect of transfer of governance rights. When a transfer, other than 
a transfer for security purposes, of governance rights is effective: 

(1) The transferee becomes a member, if not already a member; 

(2) If the transferor does not retain any governance rights, the transferor 
ceases to be a member; | 

(3) Atransferee that has become a member has, to the extent transferred, 
the rights and powers, and is subject to the restrictions and liabilities, of a 
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member under the LLC documents and this chapter; 

(4) Any obligations of the transferor existing at the time of transfer to 
make contributions to the LLC under § 48-249-302 are not binding on a 
transferee without knowledge of such obligations at the time the transferee 
became a member; 

(5) Any obligations of the transferor under § 48-249-307 to return wrong- 
ful distributions are not binding on a transferee without knowledge of such 
obligations at the time the transferee became a member; and 

(6) The transferor is not released from liability to the LLC for obligations 
of the transferor existing at the time of transfer under §§ 48-249-302 or 
48-249-307. 

(d) Pledges of membership interests. The pledge of, or granting of a 
security interest, lien or other encumbrance in or against all or any portion of 
the membership interest of a member, is not a transfer of ownership and shall 
not cause the member to cease to be a member, or to cease to have the power 
to exercise any rights or powers of a member. The foreclosure of such a pledge, 
security interest, lien or other encumbrance shall have the effect of the 
transfer of the financial rights derived from such membership interest and is 
subject to § 48-249-507(b). 

(e) Consensual restrictions on transfer of governance rights. In 
addition to restrictions set forth in this part, restrictions on the transfer of 
governance rights may be imposed in accordance with the procedures and 
under the same conditions as stated in § 48-249-507, for restricting the 
transfer of financial rights. 

(f) Effective date of transfer. Any permissible transfer of governance 
rights or membership interests under this section shall be effective as to and 
binding on the LLC, only when the transferee’s name, address, taxpayer 
identification number and the nature and extent of the transfer are reflected in 
the LLC documents or the records of the LLC. 


History. 
Acts 2005, ch. 286, § 1; 2006, ch. 620, § 33. 


48-249-509. Rights of judgment creditor. 


On application to a court of competent jurisdiction by any judgment creditor 
of a member or holder of financial rights, the court may charge such person’s 
financial rights with payment of the unsatisfied amount of the judgment with 
interest. To the extent so charged, the judgment creditor has only the rights of 
a transferee of such person’s financial rights under § 48-249-507. This section 
does not deprive any member, holder or transferee of financial rights of the 
benefit of any exemption laws applicable to the membership interest or 
financial rights. This section is the sole and exclusive remedy of a judgment 
creditor with respect to the judgment debtor’s membership interest or financial 
rights. 


History. 
Acts 2005, ch. 286, § 1. 
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PART 6 ‘ 
DISSOLUTION AND WINDING UP OF THE LLC 


48-249-601. Dissolution. 


(a) Events causing dissolution. An LLC is dissolved upon the first to 
occur of the following: 

(1) Ifa period is fixed in the articles for the duration of the LLC, upon the 
expiration of that period, except that, in the case of an LLC that is 
administratively dissolved pursuant to § 48-249-604 by reason of the 
expiration of that period of duration, the LLC may be reinstated pursuant to 
§ 48-249-606; 

(2) The occurrence of an event specified in the LLC documents; 

(3) An action of the members in accordance with § 48-249-603; 

(4) An action of the organizers under § 48-249-602; 

(5) An order of a court under § 48-249-616 or 48-249-617; 

(6) An action of the secretary of state under § 48-249-605; or 

(7) At any time there are no members if: 

(A) The LLC files a notice of dissolution as provided in § 48-249-609, 
within ninety (90) days after the occurrence of the event that terminated 
the membership interest of the last remaining member, which notice of 
dissolution may be signed on behalf of the LLC by the personal represen- 
tative of the last remaining member; and 

(B) The LLC documents specify that the termination of the membership 
interest of the last remaining member dissolves the LLC; provided, that if 
such notice of dissolution is not filed or the LLC documents do not provide 
for dissolution in that event, the LLC is not dissolved and is not required 
to be wound up and the personal representative of the last remaining 
member is automatically substituted as a member for the last remaining 
member, effective as of the occurrence of the event that terminated the 
membership interest of the last remaining member. Notwithstanding this 
subdivision (a)(7)(B), the LLC documents may specify that any person may 
be substituted as a member for the last remaining member, effective as of 
the date of the event that causes the termination of membership interest 
of the last remaining member. 

(b) Events not causing dissolution. The termination, dissociation, death, 
incapacity, withdrawal, retirement, resignation, expulsion, bankruptcy or 
dissolution of any member, or the occurrence of any other event that termi- 
nates the membership interest of any member, shall not cause the LLC to be 
dissolved or its affairs to be wound up, and upon the occurrence of any such 
event, the LLC shall be continued without dissolution. 

(c) Effect of dissolution. An LLC dissolved by any of the dissolution events 
specified in subsection (a) shall be wound up, and its existence shall be 
terminated as provided in this part. 


History. 
Acts 2005, ch. 286, § 1; 2006, ch. 620, § 34; 
2016, ch. 688, § 9. 
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NOTES TO DECISIONS 


1. Assets to Members. 

Assets of a limited liability company (LLC) 
can be distributed to its members upon disso- 
lution and winding up; when, as here, an LLC 
is administratively dissolved by the secretary of 
state, the LLC shall be wound up, and its 
existence shall be terminated as provided in 
T.C.A. § 48-249-601(a)(6), (c). Bowers v. Estate 
of Estate of Mounger, 542 S.W.3d 470, 2017 
Tenn. App. LEXIS 432 (Tenn. Ct. App. June 29, 
2017), appeal denied, Bowers v. Estate of 
Mounger, — S.W.3d —, 2017 Tenn. LEXIS 756 
(Tenn. Nov. 16, 2017). 

Based upon the express language of T.C.A. 
§§ 48-249-601, 48-249-605, 48-249-608, 48- 


249-610, the trial court erred in determining 


_that the Revised Limited Liability Company 


Act prohibited assignment of the property of 
the limited lability company (LLC); the sole 
member of the LLC assigned its rights to him- 
self, and such is expressly permitted, and as the 
Act does not prohibit the sole member of an 
LLC from assigning LLC property to himself, 
the trial court erred in finding otherwise. Bow- 
ers v. Estate of Estate of Mounger, 542 S.W.3d 
470, 2017 Tenn. App. LEXIS 432 (Tenn. Ct. 
App. June 29, 2017), appeal denied, Bowers v. 
Estate of Mounger, — S.W.3d —, 2017 Tenn. 
LEXIS 756 (Tenn. Nov. 16, 2017). 


48-249-602. Nonjudicial termination by organizers. 


(a) Articles of termination. An LLC that has not accepted contributions 
may be dissolved and its existence terminated by the organizers, if a majority 
of the organizers sign and file articles of termination with the secretary of state 


containing: 
(1) The name of the LLC; 


(2) The date of formation of the LLC; 
(3) A statement that contributions have not been accepted by the LLC; 


and 


(4) A statement that no debts of the LLC remain unpaid. 
(b) The secretary of state shall file the articles of termination of the LLC if 
the secretary of state finds that the articles: 
(1) Comply with subsection (a); and 
(2) Are accompanied by a tax clearance for termination or withdrawal 


relative to such LLC. 


(c) When the articles of termination have been filed in accordance with 
subsection (b), the existence of the LLC is terminated. 


History. 
Acts 2005, ch. 286, § 1; 2009, ch. 349, §§ 5, 6; 
2010, ch. 741, § 38. 


48-249-603. Nonjudicial dissolution by members. 


(a) Manner of dissolution. An LLC may be dissolved by the members: 
(1) Upon any event of dissolution set forth in the LLC documents or this 


chapter requiring member action; 


(2) By any procedures set forth in the LLC documents; or 
(3) By the members, when authorized in the manner set forth in this 


section. 
(b) Approval. 


(1) The proposed dissolution of the LLC shall be submitted for approval at 
a meeting of members. Notice, in accordance with this chapter and the LLC 
documents, shall be given to each member, whether or not entitled to vote at 
a meeting of members, and whether the meeting is a regular or a special 
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meeting. Such notice shall state that a purpose of the meeting is to consider 
dissolving the LLC, and that dissolution shall be followed by the winding up 
and termination of the LLC. 

(2) If the proposed dissolution of the LLC is approved at a meeting of the 
members by a majority vote, or such other vote as may be provided for in the 
LLC documents, the LLC shall be dissolved and notice of dissolution shall be 
filed with the office of the secretary of state under § 48-249-609. 


History. 
Acts 2005, ch. 286, § 1. 


48-249-604. Grounds for administrative dissolution. 


The secretary of state may commence a proceeding under § 48-249-605, to 
administratively dissolve the LLC, if: 

(1) The LLC does not deliver its properly completed annual report to the 
secretary of state within two (2) months after it is due; 

(2) The LLC is without a registered agent or registered office in this state 
for two (2) months or more; 

(3) The name of an LLC contained in a document filed under this chapter 
fails to comply with § 48-249-106; 

(4) The LLC does not notify the secretary of state within two (2) months 
that its registered agent or registered office has been changed, that its 
registered agent has resigned, or that its registered office has been 
discontinued; 

(5) The LLC submits to the secretary of state’s office a check, bank draft, 
money order or other such instrument, for payment of any fee and it is 
dishonored upon presentation for payment; 

(6) Adirector, officer, manager, member or other representative of an LLC 
signed a document such person knew was false in any material respect, with 
the intent that the document be filed with the secretary of state; or 

(7) A period is fixed in the articles of organization for the duration of the 
LLC, upon the expiration of that period, but if no such period is set forth in 
the articles, then the LLC shall have a perpetual existence. 


History. 
Acts 2005, ch. 286, § 1; 2016, ch. 688, § 10. 


48-249-605. Procedure for and effect of administrative dissolution. 


(a) Notice of grounds. If the secretary of state determines that one (1) or 
more grounds exist under § 48-249-604 for dissolving an LLC, the secretary of 
state shall serve the LLC with written communication of the secretary of 
state’s determination, in accordance with § 48-249-113(a), except that deter- 
mination may be sent by first class mail. 

(b) Dissolution after notice. If the LLC does not correct each ground for 
administrative dissolution or demonstrate, to the reasonable satisfaction of the 
secretary of state, that each ground determined by the secretary of state does 
not exist, within two (2) months after the secretary of state’s service of the 
communication of the determination in the same manner as is permitted under 
subsection (a), the secretary of state shall administratively dissolve the LLC, 
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by signing a certificate of dissolution that recites the ground or grounds for 
dissolution and its effective date. The secretary of state shall file the original 
of the certificate and serve a copy on the LLC, in the same manner as is 
permitted under subsection (a). 

(c) Effect of administrative dissolution. An LLC that has been admin- 
istratively dissolved continues its existence, but may not carry on any business 
except that necessary to wind up and liquidate its business and affairs under 
§ 48-249-601 and notify claimants under § 48-249-611. 

(d) Effect on registered agent and registered office. The administra- 
tive dissolution of an LLC does not terminate the designation or authority of its 
registered agent or registered office. 


History. 
Acts 2005, ch. 286, § 1. 


NOTES TO DECISIONS 


1. Assets to Members. 

Based upon the express language of T.C.A. 
§§ 48-249-601, 48-249-605, 48-249-608, 48- 
249-610, the trial court erred in determining 
that the Revised Limited Liability Company 
Act prohibited assignment of the property of 
the limited liability company (LLC); the sole 
member of the LLC assigned its rights to him- 


Act does not prohibit the sole member of an 
LLC from assigning LLC property to himself, 
the trial court erred in finding otherwise. Bow- 
ers v. Estate of Estate of Mounger, 542 S.W.3d 
470, 2017 Tenn. App. LEXIS 432 (Tenn. Ct. 
App. June 29, 2017), appeal denied, Bowers v. 
Estate of Mounger, — S.W.3d —, 2017 Tenn. 
LEXIS 756 (Tenn. Nov. 16, 2017). 


self, and such is expressly permitted, and as the 


48-249-606. Reinstatement following administrative dissolution. 


(a) Application for reinstatement. An LLC administratively dissolved 
under § 48-249-605 may apply to the secretary of state for reinstatement 
following administrative dissolution. The application shall: 

(1) Be accompanied by a confirmation of good standing relative to such 
LLC; 

(2) State the name of the LLC at its date of administrative dissolution; 

(3) State that the ground or grounds for dissolution either did not exist or 
have been eliminated; and 

(4) State a name for the LLC that satisfies the requirements of § 48-249- 
106. 

(b) Certificate of reinstatement. 

(1) If the secretary of state determines that the application is accompa- 
nied by the confirmation of good standing and contains the information 
required by subsection (a), and that such information is correct, then the 
secretary of state shall cancel the certificate of dissolution and prepare a 
certificate of reinstatement that recites the secretary of state’s determina- 
tion and the effective date of reinstatement, file the original of the certificate, 
and serve a copy on the LLC in accordance with § 48-249-113(a), except that 
the copy of the certificate may be sent by first class mail. 

(2) If the LLC name in subdivision (a)(4) is different than the LLC name 
in subdivision (a)(2), the application for reinstatement shall constitute an 
amendment to the articles of the LLC insofar as it pertains to the LLC’s 
name. 
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(c) Relation back of reinstatement. When the reinstatement is effective, 
it relates back to and takes effect as of the effective date of the administrative 
dissolution, and the LLC resumes carrying on its business as if the adminis- 
trative dissolution had never occurred. 


History. 
Acts 2005, ch. 286, § 1; 2010, ch. 741, §§ 39, 
40; 2011, ch. 99, §§ 14-16. 


48-249-607. Appeal from denial of reinstatement. 


(a) Notice of denial. If the secretary of state denies an LLC’s application 
for reinstatement following administrative dissolution, the secretary of state 
shall serve the LLC, in accordance with § 48-249-113(a) with a written notice 
that explains the reason or reasons for denial. 

(b) Appeal procedure. The LLC may appeal the denial of reinstatement to 
the chancery court of Davidson County within thirty (30) days after service of 
the notice of denial. The LLC shall appeal by petitioning the court to set aside 
the dissolution and attaching to the petition copies of the secretary of state’s 
certificate of dissolution, the LLC’s application for reinstatement, and the 
secretary of state’s notice of denial. 

(c) Order of reinstatement. The court may summarily order the ere 
of state to reinstate the dissolved LLC, or may take other action the court 
considers appropriate. 

(d) Appeal of court decision. The court’s final decision may be appealed 
as in other civil proceedings. 


History. 
Acts 2005, ch. 286, § 1. 


48-249-608. Articles of termination following administrative dissolu- 
tion. 


(a) Submission of articles of termination. When an LLC that has been 
administratively dissolved wishes to terminate its existence, it may do so 
without first being reinstated, by delivering articles of termination to the 
secretary of state for filing following administrative dissolution, setting forth: 

(1) The name of the LLC; 

(2) The date that termination of the LLC existence was authorized; 

(3) That the resolution authorizing termination was duly adopted by the 
members; 

(4) A copy of the resolution or the written consent authorizing the 
termination; and 

(5) That all the assets of the LLC have been distributed to its creditors, 
members and holders. 

(b)\(1) The secretary of state shall file the articles of termination following 

administrative dissolution if the secretary of state finds that the articles: 

(A) Comply with subsection (a); and 

(B) Are accompanied by a tax clearance for termination or withdrawal 
relative to such LLC. 
(2) Upon such filing, the existence of the LLC shall cease, except that the 
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termination of LLC existence shall not take away or impair any remedy to or 
against the LLC or its members, directors, managers or officers for any right 
or claim existing or any liability incurred, prior to such termination. Any 
such action or proceeding by or against the LLC may be prosecuted or 
defended by the LLC in its LLC name. The members, directors, managers or 
officers shall have the power to take such LLC or other action, as may be 
appropriate, to protect such remedy, right or claim. 


History. 
Acts 2005, ch. 286, § 1; 2010, ch. 741, § 41. 


NOTES TO DECISIONS 


1. Assets to Members. 

Based upon the express language of T.C.A. 
§§ 48-249-601, 48-249-605, 48-249-608, 48- 
249-610, the trial court erred in determining 
that the Revised Limited Liability Company 
Act prohibited assignment of the property of 
the limited liability company (LLC); the sole 
member of the LLC assigned its rights to him- 


Act does not prohibit the sole member of an 
LLC from assigning LLC property to himself, 
the trial court erred in finding otherwise. Bow- 
ers v. Estate of Estate of Mounger, 542 S.W.3d 
470, 2017 Tenn. App. LEXIS 432 (Tenn. Ct. 
App. June 29, 2017), appeal denied, Bowers v. 
Estate of Mounger, — S.W.3d —, 2017 Tenn. 


self, and such is expressly permitted, and as the aie SME ar erie ae ert 


48-249-609. Filing notice of dissolution and effect. 


(a) Notice of dissolution. If dissolution of the LLC is approved under 
§ 48-249-603, or if it occurs under § 48-249-601(a)(2) or (a)(7), the LLC shall 
file a notice bi dissolution with the secretary of state. The notice shall contain: 

(1) The name of the LLC; and 
(2)(A) If the dissolution is approved under 5 48-249-603(b), a statement 
that the requisite vote of the members was received, or that members 
validly took action without a meeting; or 

(B) If the dissolution occurs under § 48-249-601(a)(2) or (a)(7), a brief 
statement of the event that caused the dissolution and the date of that 
event. 

(b) Effect of dissolution. When the notice of dissolution has been filed with 
the secretary of state, the LLC shall cease to carry on its business, except to the 
extent necessary or appropriate for the winding up and termination of the 
business and affairs of the LLC. The members shall retain the right to revoke 
the dissolution in accordance with § 48-249-613, and the right to remove or 
appoint directors, managers or officers. The LLC’s existence shall continue to 
the extent necessary to wind up the affairs of the LLC, until the dissolution is 
revoked or articles of termination are filed with the secretary of state. 

(c) Merger of dissolved LLC. As part of winding up, the LLC may 
participate in a merger under part 7 of this chapter, but the dissolved LLC 
shall not be the surviving entity. 

(d) Remedies preserved. The filing of a notice of dissolution with the 
secretary of state does not affect any remedy in favor of the LLC, or any remedy 
against it or its members, directors, managers or officers in those capacities, 
except as provided in § 48-249-611. 
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History. z 
Acts 2005, ch. 286, § 1; 2016, ch. 688, § 11. 


48-249-610. Procedure in winding up. 


(a) Winding up by merger. If the business of the LLC is wound up and 

terminated by the merger of the dissolved LLC into a surviving entity: 
(1) The procedures stated in § 48-249-702 shall be followed; and 
(2) Sections 48-249-609, 48-249-611, 48-249-612, 48-249-613 and 48-249- 

620 do not apply. 

(b) Winding up other than by merger. If the business of the LLC is to be 
wound up and terminated, other than by the merger of the dissolved LLC into 
a surviving entity, the procedures stated in subsections (c)-(e) shall be followed. 

(c) Debts of dissolved LLC. When a notice of dissolution has been filed 
with the secretary of state, the members of a member-managed LLC, the 
managers of a manager-managed LLC, or the board of directors of a director- 
managed LLC, as applicable, shall proceed as soon as possible to: 

(1) Collect, or make provision for the collection of, all known debts due or 

‘ owing to the LLC, including unperformed contribution agreements; and 
(2) Except as provided in § 48-249-611, pay, or make provision for the 
payment of, all known debts, obligations, and liabilities of the LLC, accord- 

ing to their priorities under § 48-249-620. 

(d) Sale of assets. Notwithstanding § 48-249-705, when a notice of disso- 
lution has been filed with the secretary of state, the managers of a manager- 
managed LLC or the board of directors of a director-managed LLC may sell, 
lease, transfer or otherwise dispose of all, or substantially all, of the property 
and assets of a dissolved LLC, without a vote of the members. 

(e) Distribution of remaining assets. All tangible or intangible property, 
including money, remaining after the discharge of the debts, obligations, and 
liabilities of the LLC shall be distributed to the members and holders of 
financial rights, in accordance with § 48-249-620, subject to § 48-249-305(d). 


History. 
Acts 2005, ch. 286, § 1; 2006, ch. 620, § 35. 


NOTES TO DECISIONS 


1. Assets to Members. 

Based upon the express language of T.C.A. 
§§ 48-249-601, 48-249-605, 48-249-608, 48- 
249-610, the trial court erred in determining 
that the Revised Limited Liability Company 
Act prohibited assignment of the property of 
the limited liability company (LLC); the sole 
member of the LLC assigned its rights to him- 
self, and such is expressly permitted, and as the 


Act does not prohibit the sole member of an 
LLC from assigning LLC property to himself, 
the trial court erred in finding otherwise. Bow- 
ers v. Estate of Estate of Mounger, 542 S.W.3d 
470, 2017 Tenn. App. LEXIS 4382 (Tenn. Ct. 
App. June 29, 2017), appeal denied, Bowers v. 
Estate of Mounger, — S.W.3d —, 2017 Tenn. 
LEXIS 756 (Tenn. Nov. 16, 2017). 


48-249-611. Known and unknown claims against LLC. 


(a) Notice to creditors. When a notice of dissolution has been filed with 
the secretary of state, and the business of the LLC is to be wound up and 
terminated by other than merger of the dissolved LLC into a successor entity 
under § 48-249-610(a), then the LLC may give notice of the filing to each 
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creditor of, and claimant against, the LLC, known or unknown, present or 
future, and contingent or noncontingent, in accordance with subsections (b) 
and (c). 

(b) Disposition of known claims. 

(1) An LLC may dispose of the known claims against it by following the 
procedure described in this subsection (b). 

(2) The dissolved LLC shall notify its known claimants in writing of the 
dissolution, at any time after the effective date of the dissolution. The 
written notice shall: 

(A) Describe information that is required to be included in a claim; 

(B) State whether the claim is admitted or not admitted, and, if 
admitted: 

(i) The amount that is admitted, which may be as of a given date; and 
(ii) Any interest obligation, if fixed by an instrument of indebtedness; 

(C) Provide a mailing address where a claim may be sent; 

(D) State the deadline, which may not be fewer than four (4) months 
from the effective date of the written notice, by which the dissolved LLC 
shall receive the claim; and 

(EK) State that, except to the extent that any claim is admitted, the claim 
will be barred, if written notice of the claim is not received by the deadline. 
(3) Aclaim against the dissolved LLC is barred, to the extent that it is not 

admitted: 

(A) If the dissolved LLC delivered written notice to the claimant in 
accordance with subdivision (b)(2), and the claimant does not deliver a 
written notice of the claim to the dissolved LLC by the deadline; or 

(B) If the dissolved LLC delivered written notice to the claimant that 
the claimant’s claim is rejected, in whole or in part, and the claimant does 
not commence a proceeding to enforce the claim within three (3) months 
from the effective date of the rejection notice. 

(4) For purposes of this subsection (b), “claim” does not include a contin- 
gent liability, or a claim based on an event occurring after the effective date 
of dissolution. 

(5) For purposes of this subsection (b), written notice is effective at the 
earliest of the following: 

(A) When received; 

(B) Five (5) days after its deposit in the United States mail, if mailed 
correctly addressed and with first class postage affixed; 

(C) On the date shown on the return receipt, if sent by registered or 
certified mail, return receipt requested, and the receipt is signed by or on 
behalf of the addressee; or 

(D) Twenty (20) days after deposit in the United States mail, as 
evidenced by the postmark, if mailed correctly addressed, and with other 
than first class, registered or certified postage affixed. 

(c) Notice by publication. 

(1) Adissolved LLC may also publish notice of its dissolution and request 
that persons with claims against the LLC present them in accordance with 
the notice. 

(2) The notice shall: 
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(A) Be published one (1) time in a newspaper of general circulation in 
the county where the dissolved LLC’s principal executive office is or was 
last located; 

(B) Describe the information that is required to be included in a claim 
and provide a mailing address where the claim may be sent; and 

(C) State that a claim against the LLC will be barred, unless a 
proceeding to enforce the claim is commenced within two (2) years after 
the publication of the notice. 

(3) If the dissolved LLC publishes a newspaper notice as provided in this 
subsection (c), the claim of each of the following claimants is barred, unless 
the claimant commences a proceeding to enforce the claim against the 
dissolved LLC within two (2) years after the publication date of the 
newspaper notice: 

(A) A claimant who did not receive written notice under subsection (b); 

(B) Aclaimant whose claim was timely sent to the dissolved LLC, but 
not acted on; or 

(C) A claimant whose claim is contingent, or based on an event 
occurring after the effective date of dissolution. 

(4) Aclaim may be enforced under this subsection (c): 

(A) Against the dissolved LLC, to the extent of its undistributed assets; 
or 

(B) Ifthe assets have been distributed in liquidation, against a member 
or holder of financial rights of the dissolved LLC, to the extent of the 
member’s or holder’s pro rata share of the claim or the LLC assets 
distributed to the member or holder in liquidation, whichever is less, but 
a member’s or holder’s total liability for all claims under this subsection (c) 
may not exceed the total amount of assets distributed to the member or 
holder. 

(d) Effect of noncompliance. If the dissolved LLC does not comply with 
subsection (b) or (c), then claimants against the LLC not barred by this section 
may enforce their claims: 

(1) Against the dissolved LLC, to the extent of its undistributed assets; or 

(2) If the assets have been distributed in liquidation, against a member or 
holder of financial rights of the dissolved LLC to the extent of the member’s 
or holder’s pro rata share of the claim, or the LLC assets distributed to the 
member or holder in liquidation, whichever is less, but a member’s or 
holder’s total liability for all claims under this section may not exceed the 
total amount of assets distributed to the member or holder; provided, that a 
claim may not be enforced against a member or holder of a dissolved LLC 
who received a distribution in liquidation after three (3) years from the date 
of the filing of articles of termination. 


History. 
Acts 2005, ch. 286, § 1; 2006, ch. 620, § 36. 
Cross-References. 


Certified mail in lieu of registered mail, § 1- 
3-111. 
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48-249-612. Articles of termination. 


(a) When filed. Articles of termination shall be filed with the secretary of 
state upon the dissolution and the completion of winding up of the LLC. 
(b) Contents. Articles of termination shall set forth: 
(1) The name of the LLC; 
(2) The date of filing of its articles of organization; 
(3) The reason for the filing of the articles of termination; 
(4) Whether known and potential creditors and claimants have been 
notified of the dissolution under § 48-249-611; and 
(5) Any other information that the person filing the articles of termination 
determines necessary or desirable to include. 
(c) The secretary of state shall file the articles of termination if the secretary 
of state finds that the articles of termination: 
(1) Comply with subsection (b); and 
(2) Are accompanied by a tax clearance for termination or withdrawal 
relative to such LLC. 


History. 
Acts 2005, ch. 286, § 1; 2010, ch. 741, § 42. 


48-249-613. Revocation of dissolution. 


(a) When revocation permitted. In the case of dissolution by the mem- 
bers, as provided in § 48-249-601(a)(3), an LLC may revoke its dissolution at 
any time prior to the filing of the articles of termination with the secretary of 
state, except as provided in subsection (d). 

(b) Approval. Revocation of dissolution shall be authorized by the same 
vote of the members required to approve the dissolution, unless the authori- 
zation for dissolution permitted revocation by action by the board of directors 
or managers alone, as applicable, in which event the board of directors or 
managers, as applicable, may revoke the dissolution without member action. 

(c) Articles of revocation. After the revocation of dissolution is autho- 
rized, the LLC may revoke the dissolution, by filing articles of revocation of 
dissolution with the secretary of state, that set forth: 

(1) The name of the LLC; 

(2) The effective date of the dissolution that was revoked; 

(3) The date that the revocation of dissolution was authorized; 

(4) If the directors of a director-managed LLC or the managers of a 
manager-managed LLC revoked a dissolution authorized by the members, a 
statement that revocation was permitted by action by the board of directors 
or managers alone, as applicable, pursuant to that authorization; and 

(5) If member action was required to revoke the dissolution, a statement 
that the resolution was duly adopted by the members, and a copy of the 
resolution or the written consent authorizing the revocation of dissolution. 
(d) Revocation where LLC winding up by merger. If a dissolved LLC is 

being wound up and terminated by being merged into a successor entity under 
§ 48-249-610(a), under an agreement or plan of merger under § 48-249-702, 
then the dissolution may be revoked under this section, only if the merger has 
been properly abandoned, as expressly provided for under § 48-249-702(k). 
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History. 7. 
Acts 2005, ch. 286, § 1. 


48-249-614. Effective date and effect of articles of termination. 


When the articles of termination have been filed with the secretary of state, 
the existence of the LLC is terminated, except that the termination of the LLC 
existence shall not take away or impair any remedy of or against the LLC or 
its members, directors, managers or officers for any right or claim existing, or 
any liability incurred, prior to such termination. Any such action or proceeding 
by or against the LLC may be prosecuted or defended by the LLC in its LLC 
name. The members, directors, managers or officers, as applicable, shall have 
the power to take such LLC or other action, as may be appropriate, to protect 
such remedy, right or claim. 


History. 
Acts 2005, ch. 286, § 1. 


48-249-615. Supervised winding up and termination following a non- 
judicial dissolution. 


After an event of dissolution has occurred, and before articles of termination 
have been filed, the LLC or, for good cause shown, a member or creditor, may 
apply to a court within the county in which the LLC’s principal executive office 
is or was last located to have the dissolution conducted or continued under the 
supervision of the court as provided in §§ 48-249-616 — 48-249-619. 


History. 
Acts 2005, ch. 286, § 1. 


48-249-616. Judicial intervention. 


A court may grant any equitable relief it considers just and reasonable under 
the circumstances, may dissolve an LLC or may direct that the dissolved LLC 
be merged into another or new LLC or other entity, or otherwise be terminated, 
on the terms and conditions the court deems equitable. 


History. 
Acts 2005, ch. 286, § 1. 


NOTES TO DECISIONS 


1. Return of Capital. 

Trial court did not err in finding that distri- 
bution of the proceeds of the sale of a limited 
liability company (LLC) solely to the chief man- 
ager of the LLC was legal because the manager 
made the sole capital contribution to the LLC; 
there was absolutely no documentary evidence 


in the record to show that a member of the LLC 
made a capital contribution to the LLC. Hug- 
gins v. McKee, 500 S.W.3d 360, 2016 Tenn. App. 
LEXIS 354 (Tenn. Ct. App. May 31, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
697 (Tenn. Sept. 22, 2016). 


48-249-617. Judicial dissolution and termination. 


(a) Judicial decree. On application by the attorney general and reporter, 
or by or for a member, the court may decree dissolution, winding up and 
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termination of an LLC whenever it is not reasonably practicable to carry on the 
business in conformity with the LLC documents. 

(b) Effectiveness of dissolution. The dissolution is effective upon the 
decree of dissolution becoming final and nonappealable. Such decree shall be 
filed with the secretary of state and shall serve as a notice of dissolution. 

(c) Effectiveness of termination. The termination is effective upon a 
decree of termination becoming final and nonappealable. Such decree shall be 
filed with the secretary of state and shall serve and have the same effect as 
articles of termination. 


History. 
Acts 2005, ch. 286, § 1. 


48-249-618. Procedure for judicial dissolution and termination. 


(a) Venue. Venue for a proceeding by the attorney general and reporter to 
dissolve, wind up and terminate an LLC lies in Davidson County. Venue for a 
proceeding brought by any other person lies in the county where the LLC’s 
principal executive office is or was last located. 

(b) Members not necessary parties. It is not necessary to make members 
parties to a proceeding to dissolve, wind up and terminate the existence of an 
LLC, unless relief is sought against them individually. 

(c) Remedies. A court, in a proceeding brought to dissolve, wind up and 
terminate an LLC, may issue injunctions, appoint a receiver or custodian 
pendente lite with all powers and duties the court directs, as provided in 
§ 48-249-619, take other action required to preserve the LLC’s assets, wher- 
ever located, and carry on the business of the LLC until a full hearing can be 
held. 

(d) Bond. In a proceeding for dissolution, winding up and termination of the 
existence of an LLC by a member, the petitioner shall execute and file a bond 
in the proceeding, with sufficient surety, to cover the defendant’s probable 
costs, including reasonable attorney fees, in defending the petition. The court 
shall determine the amount of the bond and may award to any party its 
reasonable costs, including attorney fees, if it finds for such party in the 
proceeding. 


History. 
Acts 2005, ch. 286, § 1. 


48-249-619. Receivership or custodianship. 


(a) Judicial appointment. A court having equity jurisdiction in a judicial 
proceeding brought to dissolve, wind up and terminate the existence of an LLC 
may appoint one (1) or more receivers to wind up and liquidate, or one (1) or 
more custodians to manage the business and affairs of the LLC. The court shall 
hold a hearing, after notifying all parties to the proceeding and any interested 
persons designated by the court, before appointing a receiver or custodian. The 
court appointing a receiver or custodian has exclusive jurisdiction over the 
LLC and all of its property, wherever located. 

(b) Eligibility. The court may appoint an individual or a domestic or foreign 
entity, authorized to transact business in this state, as a receiver or custodian. 
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The court may require the receiver or custodian to post bond, with or without 
sureties, in an amount the court directs. 

(c) Powers and Duties. The court shall describe the powers and duties of 
the receiver or custodian in its appointing order, which may be amended from 
time to time. Among other powers: 

(1) A receiver may: 
(A) Dispose of all or any part of the assets of the LLC, wherever located, 
at a public or private sale, if authorized by the court; and 
(B) Sue and defend in the receiver’s own name, as receiver of the LLC, 
in all courts of this state; and 
(2) Acustodian may exercise all of the powers of the LLC, through or in 
place of its members, board of directors, managers, or officers, as applicable, 
to the extent necessary to manage the affairs of the LLC in the best interests 
of its members, holders and creditors. 

(d) Combined functions. The court, during a receivership, may redesig- 
nate the receiver a custodian, and, during a custodianship, may redesignate 
the custodian a receiver, if doing so is in the best interests of the LLC and its 
members, holders and creditors. 

(e) Compensation. The court, from time to time during the receivership or 
custodianship, may order compensation paid and expense disbursements or 
reimbursements made to the receiver or custodian and the receiver’s or 
custodian’s counsel from the assets of the LLC or proceeds from the sale of the 
assets. 


History. 
Acts 2005, ch. 286, § 1. 


48-249-620. Disposition upon liquidation. 


(a) Distribution of Assets. 
(1) Upon the winding up of an LLC, the assets shall be distributed as 
follows: 

(A) First, to creditors, including members and holders of financial 
rights who are creditors, to the extent otherwise permitted by law, in 
satisfaction of liabilities of the LLC, whether by payment or the making of 

_ reasonable provisions for payment of such liabilities, other than liabilities: 
(i) For which reasonable provision for payment has been made; and 
(ii) For distributions to members and holders of financial rights 

under § 48-249-305; 

(B) Second, to members, former members and holders of financial 
rights, in satisfaction of liabilities for distributions under § 48-249-305; 
and 

(C) Third, to members and holders of financial rights, first, for the 
return of their contributions that have not previously been returned, and, 
second, respecting the membership interests of members and the financial 
rights of holders of financial rights, as applicable, in the proportions in 
which the members and holders of financial rights, as applicable, share in 
distributions under § 48-249-305. 

(2) Any distributions in any form other than cash shall be subject to 
§ 48-249-305(d). | 
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(b) Provisions for claims. An LLC that has dissolved shall pay, or make 
reasonable operating provision to pay, all claims and obligations, including all 
contingent, conditional or unmatured claims and obligations, known to the 
LLC, regardless of whether the identity of the claimant is known. If there are 
sufficient assets, such claims and obligations shall be paid in full, and any such 
provision for payment made shall be made in full. If there are insufficient 
assets, such claims and obligations shall be paid or provided for according to 
their priority, and, among claims and obligations of equal priority, ratably, to 
the extent of assets available for payment. Any remaining assets shall be 
distributed as provided in this chapter. Any receiver or custodian winding up 
an LLC’s affairs who has complied with this section shall not be personally 
liable to the claimants of the dissolved LLC by reason of the receiver’s or 
custodian’s actions in winding up the LLC. 

(c) Debts incurred during winding up. All known contractual debts, 
obligations, and liabilities incurred in the course of winding up and terminat- 
ing the LLC’s affairs shall be paid or provided for by the LLC before the 
distribution of assets to a member or holder of financial rights. A person to 
whom this kind of debt, obligation, or liability is owed but not paid may pursue 
any remedy, before the expiration of the applicable statute of limitations, 
against the members, directors, managers or officers of the LLC, as applicable, 
who are responsible for, but who fail to cause, the LLC to pay or make provision 
for payment of the debts, obligations, and liabilities, or against members or 
holders of financial rights to the extent permitted under § 48-249-307. This 
subsection (c) does not apply to dissolution, winding up or termination of the 
existence of the LLC under the supervision or order of a court. 


History. 
Acts 2005, ch. 286, § 1. 


NOTES TO DECISIONS 


1. Dissolution. 

Even though T.C.A. § 48-249-620 provides 
for the distribution of assets following the dis- 
solution of an LLC, with assets distributed first 
to its creditors, there is no indication in the 
Tennessee Revised Limited Liability Company 
Act of an intent to create an express or techni- 
cal trust relationship between a limited labil- 


48-249-621. Omitted assets. 


ity company and its creditors, of an intent to 
create a trust res in the dissolved company’s 
assets, or of an intent to impose fiduciary obli- 
gations on any party. Hulsing Hotels Tenn., Inc. 
v. Steffner (In re Steffner), 479 B.R. 746, 2012 
Bankr. LEXIS 3805 (Bankr. E.D. Tenn. Aug. 17, 
2012). 


Title to assets remaining after payment of all debts, obligations, and 
liabilities, and after distributions to members and holders of financial rights, 
may be transferred by a court in this state. 


History. 
Acts 2005, ch. 286, § 1. 


48-249-622. Right to sue or defend after termination. 


After the existence of an LLC has been terminated, any of its former 
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managers, directors, officers or members may assert or defend, in the name of 
the LLC, any claim by or against the LLC. 


History. 
Acts 2005, ch. 286, § 1. 


48-249-623. Reinstatement within certain amount of time — Amend- 
ment of charter — Application for reinstatement. 


A LLC that has been administratively dissolved by the expiration of its 
period of duration may reinstate within one (1) year of the expiration of the 
period of duration by: 

(1) Amending its articles of organization to extend its period of duration 
or set the period of duration to perpetual; and 

(2) Filing an application for reinstatement following administrative dis- 
solution pursuant to § 48-249-606. 


History. 
Acts 2016, ch. 688, § 12. 


PART 7 
MERGER, CONVERSION AND TRANSFER OF ASSETS 


48-249-701. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “Domestic entity” means any entity formed under the laws of this 
state; 

(2) “Foreign entity” means any entity formed under the laws of any state 
of the United States other than this state, the laws of the United States or 
the laws of any foreign country or other foreign jurisdiction; and 

(3) “Other entity” and “another entity” mean any domestic entity, other 
than a domestic LLC, or foreign entity, whether formed under the laws of 
this state, the laws of any other state, the laws of the United States or the 
laws of any foreign country or other foreign jurisdiction. 


History. 
Acts 2005, ch. 286, § 1. 


48-249-702. Merger. 


(a) General. One (1) or more domestic LLCs may, under an agreement or 
plan of merger, merge with or into one (1) or more domestic LLCs or other 
entities by complying with this section. Any constituent party to the merger 
may be the surviving entity, as the agreement or plan of merger shall provide. 

(b) Compliance with other applicable law. If any constituent party to a 
merger is a foreign entity, the merger shall be permitted under the laws of the 
jurisdiction of the foreign entity, and the foreign entity shall comply with such © 
laws. If any constituent party to a merger is a domestic entity, the merger shall 
be permitted under the other laws of this state that apply to the domestic 
entity, and the domestic entity shall comply with such laws. Notwithstanding 
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the absence of any express provision in the Revised Uniform Partnership Act, 
compiled in title 61, chapter 1, permitting or authorizing a partnership formed 
under that act to merge with or into an LLC, a partnership formed under the 
Revised Uniform Partnership Act is authorized to merge with or into one (1) or 
more LLCs, upon the approval by all of the partners of the partnership or by 
the number or percentage of partners specified for merger in the partnership 
agreement of the partnership. 

(c) Approval. 

(1) The agreement or plan of merger shall be approved on behalf of any 
domestic LLC that is a constituent party to the merger, by: 

(A) A majority vote of the managers, if the LLC is a manager-managed 

LLC, or a majority vote of the directors, if the LLC is a director-managed 

LLC; and 

(B) A majority vote of the members, whether the LLC is a member- 
managed LLC, a manager-managed LLC or a director-managed LLC. 

(2) In the event a domestic LLC merges with or into a domestic or foreign 
partnership or limited partnership and the partnership or limited partner- 
ship is the surviving entity, the agreement or plan of merger shall be subject 
to the approval of any member or holder of the domestic LLC who, at the 
effective date or time of the merger, becomes a partner of the domestic or 
foreign partnership or a general partner of the domestic or foreign limited 
partnership, as applicable. 

(d) Merger consideration. In connection with a merger under this section, 
rights or securities of, or other equity interests in, a domestic LLC or other 
entity that is a constituent party to the merger may be exchanged for or 
converted into cash, property, rights or securities of, or interests in, the 
surviving domestic LLC or other entity, or, in addition to or in lieu of that 
merger consideration, may be exchanged for or converted into cash, property, 
rights or securities of or interests in a domestic LLC or other entity that is not 
the surviving domestic LLC or other surviving entity in the merger. 

(e) Certificate of merger. A domestic LLC merging under this section shall 
file a certificate of merger with the secretary of state. The certificate of merger 
shall state the following: 

(1) The name and jurisdiction of each constituent party to the merger; 

(2) That an agreement or plan of merger has been approved and executed 
by each constituent party to the merger; 

(3) The name of the surviving constituent party; 

(4) In the case of a merger in which a domestic LLC is the surviving entity, 
such amendments, if any, to the articles of organization of the surviving 
domestic LLC as are desired to be effected by the merger; 

(5) The future effective date or time of the merger, if it is not to be effective 
upon the filing of the certificate of merger; 

(6) That the agreement or plan of merger is on file at a place of business 
of the surviving constituent party, and the address of that place of business; 

(7) That a copy of the agreement or plan of merger shall be furnished by 
the surviving constituent party, on request and without cost, to any person 
holding an interest in a constituent party to the merger; and 

(8) If the surviving entity is a foreign entity, a statement that the 
surviving foreign entity agrees that it may be served with process in this 
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state in any proceeding for the enforcement of any obligation of any domestic 

LLC that is a constituent party to the merger, irrevocably appointing the 

secretary of state as its agent to accept service of process in any such 

proceeding, and specifying the address to which a copy of such process shall 
be mailed to it by the secretary of state. In the event of service under this 
subdivision (e)(8) upon the secretary of state, the procedures set forth in 

§ 48-249-113 shall be applicable, except that the plaintiff in any such 

proceeding shall furnish the secretary of state with the address specified in 

the certificate of merger provided for in this subdivision (e)(8), and any other 
address that the plaintiff may elect to furnish, together with copies of the 
process as required by the secretary of state, and the secretary of state shall 
notify the surviving other entity at all the addresses furnished by the 

plaintiff, in accordance with the procedures set forth in § 48-249-113. 

(f) Effective time. Unless a future effective date or time is provided in a 
certificate of merger, in which event a merger shall be effective at that future 
effective date or time, a merger shall be effective upon filing a certificate of 
merger with the secretary of state. 

(g) Effect on nonsurviving domestic LLC. A certificate of merger, as filed 
with the secretary of state, shall act as notice of dissolution and articles of 
termination for a domestic LLC that is not the surviving entity in the merger. 
Amerger of a domestic LLC, including a domestic LLC that is not the surviving 
entity in the merger, shall not require the domestic LLC to wind up its affairs 
under § 48-249-610, or to pay its liabilities and distribute its assets under 
§ 48-249-620. 

(h) Amendment of articles of organization. A certificate of merger that 
sets forth any amendment, in accordance with subdivision (e)(4), shall be 
deemed to be an amendment to the articles of organization of the surviving 
domestic LLC, and the surviving domestic LLC shall not be required to take 
any further action to amend its articles of organization under § 48-249-204, 
with respect to the amendments set forth in the certificate of merger. 

(i) Amendment of operating agreement. An agreement or plan of 
merger approved in accordance with subsection (c) may effect any amendment 
to the operating agreement of the surviving LLC in the merger, or the adoption 
of a new operating agreement for the surviving LLC in the merger; provided, 
that the amendment or new operating agreement receives the approval 
required for amendment of the operating agreement under § 48-249-204(c). 
Any amendment to an operating agreement or adoption of a new operating 
agreement made pursuant to this subsection (i) shall be effective at the 
effective date and time of the merger. 

(j) Effect of merger. When any merger has become effective under this 
section, for all purposes of the laws of this state: 

(1) All of the rights, privileges and powers of each constituent party to the 
merger and all property, real, personal and mixed, of, and all debts due to, 
any constituent party to the merger, as well as all other things and causes of 
action belonging to each constituent party to the merger, shall be vested in 
the surviving constituent party, and thereafter shall be the property of the 
surviving constituent party as they were of each constituent party to the 
merger prior to the merger; 
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(2) The title to any real property vested, by deed or otherwise, in any 
constituent party to the merger shall not revert or be in any way impaired by 
reason of this section; 

(3) All rights of creditors, and all liens upon any property of any 
constituent party to the merger, shall be preserved unimpaired; 

(4) All debts, liabilities and obligations of each of the constituent parties 
that have merged shall thenceforth attach to the surviving constituent party 
and may be enforced against it to the same extent as if the debts, liabilities 
and obligations had been incurred or contracted by it; and 

(5) A proceeding pending against an entity that is a constituent party to 
the merger may be continued as if the merger had not occurred, or the 
surviving entity may be substituted as a party for any entity whose existence 
ceased in the merger. 

(k) Abandonment of merger. 

(1) After an agreement or plan of merger has been approved as required 
by this section, and at any time before the merger has become effective, the 
merger may be abandoned, subject to any contractual rights, by any entity 
that is a constituent party to the merger, in accordance with the procedures 
set forth in the agreement or plan of merger, or, if no such procedures are set 
forth in the agreement or plan of merger by: 

(A) Any domestic LLC that is a constituent party to the merger, in a 
manner determined by the members with respect to a member-managed 
LLC, by the managers with respect to a manager-managed LLC, or by the 
directors with respect to a director-managed LLC; and 

(B) Another entity that is a constituent party to the merger in accor- 
dance with applicable law with respect to the other entity. 

(2) If the merger is abandoned after the certificate of merger has been 
filed with the secretary of state, but before the merger has become effective, 
a statement, executed by each constituent party to the merger, stating that 
the merger has been abandoned in accordance with the agreement or plan of 
merger or this section, shall be filed with the secretary of state prior to the 
effectiveness of the merger. 

(1) Nonexclusivity. This section is nonexclusive. A domestic LLC may be 
merged in any other manner provided by law. 


History. 
Acts 2005, ch. 286, § 1; 2006, ch. 620, §§ 37- 
39. 


48-249-703. Conversion to LLC. 


(a) General. Any other entity may convert to a domestic LLC, by comply- 
ing with this section and by filing with the secretary of state: 
(1) Acertificate of conversion to a domestic LLC; and 
(2) Articles of organization that comply with § 48-249-202. 
(b) Contents of certificate of conversion. The certificate of conversion to 
a domestic LLC shall state the following: 
(1) The jurisdiction, date of formation and type of entity of the converting 
other entity immediately prior to its conversion to a domestic LLC; 
(2) The name of the converting other entity immediately prior to the filing 
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of the certificate of conversion to a domestic LLC; a 

(3) The name of the domestic LLC, as set forth in its articles of organiza- 
tion filed in accordance with subsection (a); 

(4) That all required approvals of the conversion have been obtained by 
the converting other entity; and 

(5) The future effective date or time of the conversion to a domestic LLC, 
if it is not to be effective upon the filing of the certificate of conversion to a 
domestic LLC and the articles of organization. 

(c) Status of converted entity. Upon the filing of the certificate of 
conversion to a domestic LLC and the articles of organization of the domestic 
LLC with the secretary of state, or upon the future effective date or time of the 
certificate of conversion to a domestic LLC and the articles of organization of 
the domestic LLC, the other entity shall be converted into a domestic LLC, and 
the domestic LLC shall thereafter be subject to all of this chapter, except that, 
notwithstanding § 48-249-201, the existence of the domestic LLC shall be 
deemed to have commenced on the date the other entity commenced its 
existence in the jurisdiction in which the other entity was first formed. 

(d) Result of conversion. The conversion of any other entity into a 
domestic LLC shall not be deemed to affect any debts, liabilities, and 
obligations of the other entity incurred prior to its conversion to a domestic 
LLC, or the personal liability of any person incurred prior to the conversion. 

(e) Effects of conversion. When any conversion of another entity to a 
domestic LLC has become effective under this section, for all purposes of the 
laws of this state: 

(1) The domestic LLC shall be deemed to be the same entity as the 
converting other entity; 

(2) All of the rights, privileges and powers of the converting other entity 
and all property, real, personal and mixed, of, and all debts due to, the 
converting other entity, as well as all other things and causes of action 
belonging to the converting other entity, shall be and remain vested in the 
domestic LLC and shall be the property of the domestic LLC; 

(3) The title to any real property vested by deed, or RUHR! in the 
converting other entity shall not revert, or be in any way impaired, by reason 
of this section; 

(4) All rights of creditors, and all liens upon any property of the convert- 
ing other entity, shall be preserved unimpaired; 

(5) All debts, liabilities and obligations of the converting other entity shall 
remain attached to the domestic LLC, and may be enforced against it to the 
same extent as if the debts, liabilities and obligations had originally been 
incurred or contracted by it in its capacity as a domestic LLC; 

(6) Any proceeding pending against the converting other entity may be 
continued against the domestic LLC as if the conversion had not occurred; 
and 

(7) The rights, privileges, powers and interests in property of the convert- 
ing other entity, as well as the debts, liabilities and obligations of the 
converting other entity, shall not be deemed, as a consequence of the 
conversion, to have been transferred to the domestic LLC for any purpose of 
the laws of this state. | 
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(f) No dissolution or winding up. The converting other entity shall not be 
required to wind up its affairs or to pay its liabilities and distribute its assets. 
The conversion shall not be deemed to constitute a dissolution of the convert- 
ing other entity, and shall constitute a continuation of the existence of the 
converting other entity in the form of a domestic LLC. 

(g) Compliance with other applicable law. If the converting other entity 
is a foreign entity, the conversion shall be permitted under the laws of the 
jurisdiction of the converting other entity, and the converting other entity shall 
comply with such laws. If the converting other entity is a domestic entity, the 
conversion shall be permitted under the other laws of this state that apply to 
the domestic entity, and the domestic entity shall comply with such laws. 
Notwithstanding the absence of any express provision in the Revised Uniform 
Partnership Act, compiled in title 61, chapter 1, or the Revised Uniform 
Limited Partnership Act, compiled in title 61, chapter 2, permitting or 
authorizing a partnership formed pursuant to the Revised Uniform Partner- 
ship Act or a limited partnership formed pursuant to the Revised Uniform 
Limited Partnership Act to convert to an LLC, each of a partnership formed 
pursuant to the Revised Uniform Partnership Act and a limited partnership 
formed pursuant to the Revised Uniform Limited Partnership Act is autho- 
rized to convert to an LLC upon the approval by all of the partners of the 
partnership or limited partnership, as applicable, or by the number or 
percentage of partners specified for conversion in the partnership agreement of 
the partnership or the limited partnership agreement of the limited partner- 
ship, as applicable. 

(h) Approval. Prior to filing a certificate of conversion of another entity to 
a domestic LLC with the secretary of state: 

(1) The conversion shall be approved in the manner provided by any 
document, instrument, agreement or other writing governing the internal 
affairs of the converting other entity and the conduct of its business, as 
appropriate, and if: 

(A) The converting other entity is a partnership formed pursuant to the 
Revised Uniform Partnership Act, or a limited partnership formed pursu- 
ant to the Revised Uniform Limited Partnership Act, in the manner 
provided for in subsection (g); or 

(B) The converting other entity is other than a partnership formed 
pursuant to the Revised Uniform Partnership Act, or a limited partnership 
formed pursuant to the Revised Uniform Limited Partnership Act, in the 
manner provided by applicable laws of the jurisdiction of the converting 
other entity; and 
(2) The articles of organization and operating agreement, as applicable, 

for the domestic LLC, shall be approved by the same authorization required 

for the converting other entity to approve the conversion. 

(i) Exchange or conversion of interests. In connection with a conversion 
of another entity to a domestic LLC under this section, rights or securities of 
or interests in the converting other entity may be exchanged for or converted 
into cash, property or rights or securities of or interests in the domestic LLC, 
or, in addition to or in lieu of such exchange or conversion, may be exchanged 
for or converted into cash, property or rights or securities of or interests in 
another domestic LLC or other entity, or may be cancelled. 
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(j) Nonexclusivity. This section is nonexclusive. Any other entity may be 
converted to a domestic LLC in any other manner provided by law. 


History. 
Acts 2005, ch. 286, § 1; 2006, ch. 620, §§ 40- 
42. 


48-249-704. Conversion of LLC. 


(a) General. Upon compliance with this section, a domestic LLC may 
convert to another entity, by filing with the secretary of state: 

(1) A certificate of conversion, pursuant to subsection (f); and 

(2) If the other entity into which the domestic LLC is to be converted is an 
entity formed under the laws of this state, the formational document, if any, 
required to be filed with the secretary of state by other laws of this state in 
connection with the formation of the other domestic entity, which forma- 
tional document has been executed in accordance with the applicable law of 
this state with respect to such formational document. 

(b) Compliance with other applicable law. If the domestic LLC is to be 
converted into a foreign entity, the conversion shall be permitted under the 
laws of the jurisdiction of the foreign entity, and the foreign entity shall comply 
with such laws. If the domestic LLC is to be converted into a domestic entity, 
other than a domestic LLC, the conversion shall be permitted under the other 
laws of this state that apply to the domestic entity, and the domestic entity 
shall comply with such laws. Notwithstanding the absence of any express 
provision in the Tennessee Business Corporation Act, compiled in chapters 
11-27 of this title, the Revised Uniform Partnership Act, compiled in title 61, 
chapter 1, or the Revised Uniform Limited Partnership Act, compiled in title 
61, chapter 2, permitting or authorizing an LLC to convert to a corporation 
formed pursuant to the Tennessee Business Corporation Act, a partnership 
formed pursuant to the Revised Uniform Partnership Act, or a limited 
partnership formed pursuant to the Revised Uniform Limited Partnership Act, 
an LLC is authorized to convert to a corporation formed pursuant to the 
Business Corporation Act, a partnership formed pursuant to the Revised 
Uniform Partnership Act, or a limited partnership formed pursuant to the 
Revised Uniform Limited Partnership Act. 

(c) Approval. 

(1) The conversion of a domestic LLC to another entity shall be approved 
by: 

(A) A majority vote of the managers, if the LLC is a manager-managed 

LLC, or a majority vote of the directors, if the LLC is a director-managed 

LLC; and 

(B) A majority vote of the members, whether the LLC is a member- 
managed LLC, a manager-managed LLC or a director-managed LLC. 

(2) In the event a domestic LLC converts to a domestic or foreign 
partnership or to a domestic or foreign limited partnership, the conversion 
shall be subject to the approval of any member or holder of the domestic LLC 
who, at the effective date or time of the conversion, becomes a partner of the 
domestic or foreign partnership or a general partner of the domestic or 
foreign limited partnership, as applicable. 
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(d) Winding up not required. The conversion of a domestic LLC to 
another entity, in accordance with this section, shall not require the domestic 
LLC to wind up its affairs under § 48-249-610, or to pay its liabilities and 
distribute its assets under § 48-249-620. 

(e) Exchange or conversion of interests. In connection with the conver- 
sion of a domestic LLC to another entity, in accordance with this section, rights 
or securities of or interests in the domestic LLC may be exchanged for, or 
converted into cash, property, rights or securities of or interests in, the other 
entity into which the domestic LLC is being converted, or, in addition to or in 
lieu of such exchange or conversion, may be exchanged for or converted into 
cash, property, rights or securities of or interests in another entity, or may be 
cancelled. 

(f) Contents of certificate of conversion. The certificate of conversion 
shall state the following: 

(1) The name of the domestic LLC, and, if it has been changed, the name 
under which its articles of organization were originally filed; 
(2) The date of filing of the original articles of organization of the domestic 

LLC with the secretary of state; 

(3) The name of the other entity into which the domestic LLC is to be 
converted, and the jurisdiction and type of entity of the other entity; 

(4) The future effective date or time of the conversion, if it is not to be 
effective upon the filing of the certificate of conversion; 

(5) That all required approvals of the conversion have been obtained by 
the domestic LLC; and 

(6) If the domestic LLC is converted to a foreign entity, a statement that 
the foreign entity agrees that it may be served with process in this state in 
any proceeding for the enforcement of any obligation of the domestic LLC 
arising prior to the date of the conversion, irrevocably appointing the 
secretary of state as its agent to accept service of process in any such 
proceeding, and specifying the address to which a copy of such process shall 
be mailed to it by the secretary of state. In the event of service under this 
subdivision (f)(6) upon the secretary of state, the procedures set forth in 

§ 48-249-113 shall be applicable, except that the plaintiff in any such 

proceeding shall furnish the secretary of state with the address specified in 

the certificate of conversion provided for in this subdivision (f)(6), and any 
other address that the plaintiff may elect to furnish, together with copies of 
the process as required by the secretary of state, and the secretary of state 
shall notify the converted entity at all the addresses furnished by the 

plaintiff in accordance with the procedures set forth in § 48-249-113. 

(g) Result of conversion. The conversion of a domestic LLC to another 
entity in accordance with this section, and the resulting cessation of its 
existence as a domestic LLC pursuant to a certificate of conversion, shall not 
be deemed to affect any debts, liabilities and obligations of the domestic LLC 
incurred prior to the conversion or the personal liability of any person incurred 
prior to the conversion, nor shall it be deemed to affect the law applicable to the 
domestic LLC with respect to matters arising prior to the conversion. 

(h) Effects of conversion. When any conversion of a domestic LLC to 
another entity has become effective under this section, for all purposes of the 
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(1) The converted other entity shall be deemed to be the same entity as 
the domestic LLC; 

(2) All of the rights, privileges and powers of the domestic LLC and all 
property, real, personal and mixed, of and all debts due to the domestic LLC, 
as well as all other things and causes of action belonging to the domestic 
LLC, shall be and remain vested in the converted other entity, and shall be 
the property of the converted other entity; 

(3) The title to any real property vested by deed or otherwise in the 
domestic LLC shall not revert, or be in any way impaired, by reason of this 
section; 

(4) All rights of creditors, and all liens upon any ate a of the domestic 
LLC, shall be preserved unimpaired; 

(5) All debts, liabilities and obligations of the domestic LLC shall remain 
attached to the converted other entity, and may be enforced against it to the 
same extent as if the debts, liabilities and obligations had originally been 
incurred or contracted by it in its capacity as the converted other entity; 

(6) Any proceeding pending against the domestic LLC may be continued 
against the converted other entity as if the conversion had not occurred; and 

(7) The rights, privileges, powers and interests in property of the domestic 
LLC, as well as the debts, liabilities and obligations of the domestic LLC, 
shall not be deemed, as a consequence of the conversion, to have been 
transferred to the converted other entity for any purpose of the laws of this 
state. 

(i) Nonexclusivity. This section is nonexclusive. Any domestic LLC may be 
converted to another entity in any other manner provided by law. 


History. 
Acts 2005, ch. 286, § 1; 2006, ch. 620, §§ 43- 
45. 


48-249-705. Transfer of assets not in the ordinary course. 


(a) Approval of transfer. The sale, lease, transfer or other disposition by 
an LLC of all, or substantially all, of its property and assets not in the usual 
and regular course of business shall be approved by: 

(1) A majority vote of the managers, if the LLC is a manager-managed 
LLC, or a majority vote of the directors, if the LLC is a director-managed 
LLC; and 

(2) A majority vote of the members, whether the LLC is a member- 
managed LLC, a manager-managed LLC or a director-managed LLC. 

(b) Liability of transferee. The transferee of assets under this section is 
liable for the debts, obligations and liabilities of the transferor, only to the 
extent provided in the contract or agreement between the transferee and the 
transferor, with respect to the transfer of assets or to the extent provided by 
this chapter or other applicable law. 


History. 
Acts 2005, ch. 286, § 1. 
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48-249-706. Contractual appraisal rights. 


The LLC documents, or an agreement or plan of merger, may provide that 
contractual appraisal rights, with respect to a membership interest, financial 
rights or another interest in the LLC, shall be available for any class or group 
of members or holders of financial rights in the LLC, in connection with any 
amendment of the LLC documents, any merger in which the LLC is a 
constituent party to the merger, any conversion of the LLC to another entity, 
any Sale, lease, transfer or other disposition by the LLC of all or substantially 
all of its property and assets not in the usual and regular course of business, 
or any other action or event affecting the LLC. 


History. 
Acts 2005, ch. 286, § 1. 
PART 8 
DERIVATIVE PROCEEDINGS AND EQUITABLE 
REMEDIES 


48-249-801. Right to bring proceeding. 


(a) Manager-managed or director-managed LLC. A member or holder 
of financial rights of a director-managed LLC, or of a manager-managed LLC, 
may bring a proceeding in the right of an LLC to recover a judgment in its 
favor, if: 

(1) The member or holder of financial rights, as applicable, was a member 
or holder of financial rights of the LLC when the transaction complained of 
occurred; or 

(2) The member or holder of financial rights, as applicable, became a 
member or holder of financial rights through transfer by operation of law, 
from a person who was a member or holder of financial rights, as applicable, 
when the transaction complained of occurred. 

(b) Member-managed LLC. A member or holder of financial rights of a 
member-managed LLC may bring a proceeding in the right of an LLC to 
recover a judgment in its favor, if members or other persons with authority to 
do so have refused to bring the proceeding, or if an effort to cause those 
members or other persons to bring the proceeding is not likely to succeed. 
History. 

Acts 2005, ch. 286, § 1. 


48-249-802. Complaint. 


A complaint in a proceeding brought in the right of an LLC shall allege with 
particularity the demand made, if any, to obtain action by the directors, 
managers, officers, members or other persons with the authority to act, as 
applicable, and either that the demand was refused or ignored, or why the 
member or holder of financial rights, as applicable, did not make the demand. 
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History. ¢ 
Acts 2005, ch. 286, § 1. 


— 48-249-803. Discontinuance. 


A proceeding commenced under this part may not be discontinued or settled 
without the court’s approval. If the court determines that a proposed discon- 
tinuance or settlement will substantially affect the interest of the LLC or a 
class of members or holders of financial rights, the court shall direct that notice 
be given to the members or holders of financial rights affected. If notice is so 
directed to be given, the court may determine which one (1) or more parties to 
the proceeding shall bear the expense of giving the notice, in such proportions 
as the court finds to be reasonable in the circumstances, and the amount of 
such expense shall be awarded as special costs of the proceeding and recover- 
able in the same manner as other taxable costs. 


History. 
Acts 2005, ch. 286, § 1. 


48-249-804. Award of expenses. 


(a) Defendant’s expenses. On termination of the proceeding, the court 
may require the plaintiff to pay any defendant’s reasonable expenses, includ- 
ing attorneys’ fees, incurred in defending the proceeding, if it finds that the 
proceeding was commenced without reasonable cause. 

(b) Plaintiff's expenses. If a derivative proceeding is successful in whole or 
in part, or if anything is received by the plaintiff as a result of a judgment, 
compromise or settlement of any such proceeding, the court may award the 
plaintiff its reasonable expenses, including reasonable attorneys’ fees. If 
anything is so received by the plaintiff, the court shall make such award of the 
plaintiffs expenses payable out of those proceeds and direct the plaintiff to 
remit to the LLC the remainder of anything received, and if those proceeds are 
insufficient to reimburse the plaintiffs reasonable expenses, the court may 
direct that any such award of the plaintiffs expenses, or portion of the 
expenses, be paid by the LLC. 


History. 
Acts 2005, ch. 286, § 1. 


NOTES TO DECISIONS 


1. Discretion. 

Trial court did not abuse its discretion in 
awarding attorneys’ fees to a limited liability 
company (LLC) majority member and in deny- 
ing it to an LLC officer and loan guarantor 
because it was implicit in the trial court’s 
ruling that a minority member’s claim against 
the LLC was brought without reasonable 


48-249-805. Equitable remedies. 


cause, the officer had conflicts of interest, and 
the guarantor was not sued as an officer of the 
LLC. Rock Ivy Holding, LLC v. RC Props., LLC, 
464 S.W.3d 6238, 2014 Tenn. App. LEXIS 45 
(Tenn. Ct. App. Jan. 30, 2014), review or re- 
hearing denied, — S.W3d —, 2014 Tenn. 
LEXIS 494 (Tenn. June 20, 2014). 


If an LLC, or any officer, manager, director or member, as applicable, of the 
LLC, or other person with the authority to act for the LLC, violates a provision 
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of this chapter, a court in this state may, in a proceeding brought by a member 
or holder of financial rights of the LLC, grant any equitable relief it considers 
just and reasonable in the circumstances, and, award expenses, including 
attorneys’ fees and disbursements, to the member or holder of financial rights, 
as applicable. 


History. 
Acts 2005, ch. 286, § 1. 


PART 9 
FOREIGN LIMITED LIABILITY COMPANIES 


48-249-901. Governing law. 


Subject to the Constitution of Tennessee: 

(1) The laws of the jurisdiction under which a foreign LLC is formed 
govern its formation, internal affairs and dissolution, and the lability of its 
members and representatives, regardless of whether the foreign LLC 
procured, or should have procured, a certificate of authority under this part; 
and 

(2) Except as provided in § 48-249-1123, a foreign LLC may not be denied 
a certificate of authority to transact business in this state by reason of any 
difference between the laws of the jurisdiction of its formation and the laws 
of this state. 


History. the corporation or company transacts business 
Acts 2005, ch. 286, § 1; 2006, ch. 620, § 46. in the State within the meaning of the relevant 
statutes, which depends on the character and 
extent of the corporation’s or the company’s 
transactions and business in the State. OAG 
18-28, 2018 Tenn. AG LEXIS 27 (7/6/2018). 


Attorney General Opinions. 

A foreign corporation or limited liability com- 
pany licensed as a nonresident seller or direct 
shipper must obtain a certificate of authority 
from the Tennessee Secretary of State only if 


48-249-902. Transactions not constituting transacting business. 


(a) General. The following activities of a foreign LLC, among others, do not 
constitute transacting business within the meaning of this part: 

(1) Maintaining, defending or settling any proceeding, claim or dispute; 

(2) Holding meetings of its members or representatives, or carrying on 
any other activities concerning its internal affairs; 

(3) Maintaining bank accounts; 

(4) Maintaining offices or agencies for the transfer, exchange and regis- 
tration of the foreign LLC’s own securities, or appointing and maintaining 
trustees or depositories with respect to those securities; 

(5) Selling through independent contractors; 

(6) Soliciting or obtaining orders, whether by mail or through represen- 
tatives or otherwise, if the orders require acceptance outside this state before 
they become contracts; 

(7) Creating or acquiring indebtedness, deeds of trust, mortgages and 
security interests in real or personal property; 

(8) Securing or collecting debts or enforcing mortgages, deeds of trust and 
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security interests in property securing the debts; . 

(9) Owning, without more, real or personal property; provided, that, for a 
reasonable time, the management and rental of real property acquired in 
connection with enforcing a mortgage or deed of trust shall also not be 
considered transacting business, if the owner is attempting to liquidate the 
investment, and if no office or other agency therefor, other than an indepen- 
dent agency, is maintained in this state; 

(10) Conducting an isolated transaction that is completed within one (1) 
month and that is not a transaction in the course of repeated transactions of 
a like nature; or 

(11) Transacting business in interstate commerce. 

(b) Entity not transacting business. An entity formed under the laws of 
any jurisdiction other than this state shall not be deemed to be transacting 
business in this state for purposes of obtaining a certificate of authority to 
transact business, solely by reason of its being or acting in its capacity as a 
member or manager of a domestic or foreign LLC. 

(c) Nonexhaustive enumeration. The enumeration of activities in sub- 
sections (a) and (b) is not exhaustive, and is applicable solely to determine 
whether a foreign LLC is required to procure a certificate of authority and for 
no other purpose. This section does not apply in determining the contacts or 
activities that may subject a foreign LLC or its members to service of process 
or taxation in this state, or to regulation under any other law of this state. 


History. 
Acts 2005, ch. 286, § 1. 


48-249-903. Name. 


(a) Foreign LLC name. A foreign LLC’s name, to the extent used in this 
state, shall meet the requirements of § 48-249-106. 

(b) Indistinguishable name. A foreign LLC may apply to the secretary of 
state under § 48-249-106, to utilize an indistinguishable name. 

(c) Assumed name. A foreign LLC may elect to adopt an assumed name 
under § 48-249-106, and to renew the assumed name. 

(d) Change or cancellation of assumed name. A foreign LLC may, 
pursuant to § 48-249-106, change or cancel an assumed name. 

(e) Reserved name. A foreign LLC may, pursuant to § 48-249-107, reserve 
a name and transfer or cancel a reserved name. 

(f) Registered name. A foreign LLC may obtain and retain a registered 
name by complying with § 48-249-108. 


History. 
Acts 2005, ch. 286, § 1; 2006, ch. 620, § 47. 


48-249-904. Application for certificate of authority. 


(a) Application requirements. Before transacting business in this state, 
a foreign LLC shall obtain a certificate of authority. A foreign LLC may obtain 
a certificate of authority by complying with this section and filing with the 
secretary of state an application for certificate of authority setting forth the 
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following: 

(1) The name of the foreign LLC; 

(2) The name of the jurisdiction under the laws of which it is formed and 
the date of its formation; 

(3) The street address, including the zip code, of its registered office in this 
state, and the name of its registered agent at that office; 

(4) The street address, including the zip code, of the principal executive 
office of the foreign LLC (and a mailing address such as a post office box if the 
United States postal service does not deliver to the principal executive 
office); 

(5) If § 48-249-309(1) is applicable to the foreign LLC, the information 
required under § 48-249-309(i); and 

(6) If the foreign LLC has more than six (6) members at the date of the 
filing of the application for the certificate of authority, the number of 
members of the LLC at the date of filing the application for the certificate of 
authority. 

(b) Submission of application. The foreign LLC shall deliver with the 
completed application a certificate of existence, or document of similar import, 
duly authenticated by the secretary of state or other official having custody of 
limited liability company records in the jurisdiction of its formation. The 
certificate shall not bear a date of more than two (2) months prior to the date 
the application for the certificate of authority is filed in this state. 


History. from the Tennessee Secretary of State only if 
Acts 2005, ch. 286, § 1; 2006, ch. 620, § 48; the corporation or company transacts business 
2014, ch. 783, § 15. in the State within the meaning of the relevant 


Attorney General Opinions statutes, which depends on the character and 


A foreign corporation or limited liability com- ©*tent of the corporation's or the company’s 
pany licensed as a nonresident seller or direct transactions and business in the State. OAG 
shipper must obtain a certificate of authority 18-28, 2018 Tenn. AG LEXIS 27 (7/6/2018). 


48-249-905. Certificate of authority. 


(a) Filing of application. If a document filed with the secretary of state 
conforms to the requirements of § 48-249-904(a), the secretary of state shall: 
(1) Endorse on the application the word “Filed” and the date and time of 
the filing of it; 
(2) File the original of the application; and 
(3) Return the original of the application, together with the filing fee 

receipt, to the person who filed it, and such document shall constitute a 

certificate of authority issued by the secretary of state. 

(b) Effectiveness of application. The certificate of authority is effective 
from the date the application is filed with the secretary of state, as evidenced 
by the secretary of state’s date and time endorsement on the original 
document. 

(c) If the secretary of state determines upon application that a foreign LLC 
has been transacting business in this state without a certificate of authority for 
a period of one (1) year or more, then the secretary of state shall not file the 
application until the foreign corporation submits a confirmation of good 
standing relative to such foreign LLC. 
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History. 
Acts 2005, ch. 286, § 1; 2010, ch. 741, § 43. 


48-249-906. Amendments to the certificate of authority. 


If any statement in the application for a certificate of authority by a foreign 
LLC was false when made, or if any matter described in the application has 
changed, making the application inaccurate in any respect, the foreign LLC 
shall promptly file an application for amendment to the certificate of authority 
with the secretary of state, correcting the statement; provided, that changes in 
the registered office or registered agent shall be made in accordance with 
§ 48-249-110. The application for amendment to the certificate of authority 
shall be processed in the same manner as provided in § 48-249-905 for a 
certificate of authority. 


History. 
Acts 2005, ch. 286, § 1. 


48-249-907. Cancellation of certificate of authority. 


(a) Certificate of cancellation. A foreign LLC may cancel its certificate of 
authority by filing a certificate of cancellation of certificate of authority with 
the secretary of state accompanied by a tax clearance for termination or 
withdrawal relative to such foreign LLC. The certificate of cancellation of 
certificate of authority shall set forth: 

(1) The current name of the foreign LLC, and, if different, the name under 
which it transacts business in this state; 

(2) The name of the jurisdiction under the laws of which it is formed; 

(3) That it is not transacting business in this state, and that it surrenders 
its authority to transact business in this state; 

(4) That it either continues its registered agent in this state, or revokes 
the authority of the registered agent to accept service on its behalf, and 
appoints the secretary of state as its agent for service of process in any 
proceeding based on a cause of action arising during the time it was 
authorized to transact business in this state; 

(5) A mailing address to which the secretary of state may mail a copy of 
any process served on the secretary of state under subdivision (a)(4); and 

(6) A commitment to notify the secretary of state in the future of any 
change in the mailing address set forth under subdivision (a)(5). 

(b) Service After Cancellation. After cancellation of the certificate of 
authority of the foreign LLC, service of process on the secretary of state, or the 
continued registered agent under this section, is service on the foreign LLC. 
Upon receipt of process, the secretary of state shall comply with § 48-249-113; 
provided, however, that the mailing address set forth under subdivision (a)(5), 
as it may be changed under subdivision (a)(6), shall be deemed to be the 
principal executive office of the foreign LLC for purposes of the compliance 
with § 48-249-113 by the secretary of state. 


History. 
Acts 2005, ch. 286, § 1; 2009, ch. 349, § 7; 
2010, ch. 741, § 44; 2011, ch. 99, § 17. 
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48-249-908. Revocation of certificate of authority. 


The secretary of state may commence a proceeding under § 48-249-909, to 
administratively revoke the certificate of authority of a foreign LLC authorized 
to transact business in this state, if: 

(1) The foreign LLC does not deliver its annual report to the secretary of 
state within two (2) months after it is due; 

(2) The foreign LLC is without a registered agent or registered office in 
this state for two (2) months or more; 

(3) The foreign LLC does not inform the secretary of state, under 
§§ 48-249-110 or 48-249-111, that its registered agent or registered office has 
changed, that its registered agent has resigned, or that its registered office 
has been discontinued, within two (2) months of the change, resignation or 
discontinuance; 

(4) The name of the foreign LLC contained in a document filed pursuant 
to this chapter fails to comply with § 48-249-903; 

(5) A member or representative of the foreign LLC signed a document 
such person knew was false in any material respect, with the intent that the 
document be delivered to the secretary of state for filing; 

(6) The secretary of state receives a duly authenticated certificate from 
the secretary of state or other official having custody of the foreign LLC’s 
records in the jurisdiction under the laws of which the foreign LLC is formed, 
stating that it has been terminated, or has been a constituent party to a 
merger and was not the surviving entity of the merger; 

(7) The foreign LLC is exceeding the authority conferred upon it by this 
part; or 

(8) The foreign LLC submits to the secretary of state a check, bank draft, 
money order or other such instrument for payment of any fee, and it is 
dishonored upon presentation for payment. 


History. 
Acts 2005, ch. 286, § 1. 


48-249-909. Procedure for and effect of administrative revocation. 


(a) Notice of revocation. If the secretary of state determines that one (1) 
or more grounds exist under § 48-249-908 for revocation of a certificate of 
authority, the secretary of state shall serve the foreign LLC with written 
communication of the secretary of state’s determination, except that the 
determination may be sent by first class mail. If the grounds for revocation are 
pursuant to § 48-249-908(6), notice need not be sent, and a certificate of 
revocation may be sent without the two-month waiting period required by 
subsection (b). 

(b) Certificate of revocation. If the foreign LLC does not correct each 
ground for administrative revocation, or demonstrate to the reasonable satis- 
faction of the secretary of state that each ground determined by the secretary 
of state does not exist, within two (2) months after service of the communica- 
tion of the determination, the secretary of state may revoke the foreign LLC’s 
certificate of authority by signing a certificate of revocation that recites the 
ground or grounds for revocation and its effective date. The secretary of state 
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shall file the original of the certificate and shall serve a copy’on the foreign 
LLC, except that the copy of the certificate may be sent by first class mail. 

(c) Effective date of administrative revocation. The authority of a 
foreign LLC to transact business in this state ceases on the date shown on the 
certificate revoking its certificate of authority. 

(d) Service of process on secretary of state. The secretary of state’s 
revocation of a foreign LLC’s certificate of authority appoints the secretary of 
state as the foreign LLC’s agent for service of process in any proceeding based 
on a cause of action that arose during the time the foreign LLC was authorized 
to transact business in this state. Service of process on the secretary of state 
under this subsection (d) is service on the foreign LLC. Upon receipt of process, 
the secretary of state shall comply with § 48-249-113. 

(e) Effect on registered agent and registered office. The administrative 
revocation of a foreign LLC’s certificate of authority does not terminate the 
designation or authority of the registered agent or registered office of the LLC. 


History. 
Acts 2005, ch. 286, § 1; 2006, ch. 620, § 49. 


48-249-910. Reinstatement following administrative revocation. 


(a) Application for reinstatement. A foreign LLC whose certificate of 
authority is administratively revoked under § 48-249-909 may apply to the 
secretary of state for reinstatement. The application shall: 

(1) State the name of the foreign LLC at its date of administrative 
revocation; 

(2) State that the ground or grounds for revocation either did not exist or 
have been eliminated; and 

(3) State a name for the foreign LLC that satisfies the requirements of 
§ 48-249-903. 

(b) Certificate of Reinstatement. 

(1) If the secretary of state determines that the application: 

(A) Is accompanied by a confirmation of good standing relative to such 
foreign LLC; and 

(B) Contains the information required by subsection (a), and that the 
information is correct; 

then the secretary of state shall reinstate the certificate of authority, prepare 

a certificate that recites the secretary of state’s determination and the 

effective date of reinstatement, file the original of the certificate, and serve 

a copy on the foreign LLC, except that the copy of the certificate may be sent 

by first class mail. 

(2) If the foreign LLC name in subdivision (a)(3) is different from the 
foreign LLC name in subdivision (a)(1), the application for reinstatement 
shall constitute an amendment to the foreign LLC’s certificate of authority, 
insofar as it pertains to the foreign LLC’s name. 

(c) Relation Back of Reinstatement. When the reinstatement is effective, 
it relates back to, and takes effect as of, the effective date of the administrative 
revocation, and the foreign LLC resumes carrying on its business as if the 
administrative revocation had never occurred. 


787 TENNESSEE REVISED LIMITED LIABILITY COMPANY ACT 48-249-912 


History. 
Acts 2005, ch. 286, § 1; 2010, ch. 741, § 45. 


48-249-911. Appeal from denial of foreign LLC’s reinstatement. 


(a) Notice of denial. If the secretary of state denies a foreign LLC’s 
application for reinstatement following administrative revocation, the secre- 
tary of state shall serve the foreign LLC with a writing that explains the 
reason or reasons for denial. 

(b) Appeal of denial. The foreign LLC may appeal the denial of reinstate- 
ment to the chancery court of Davidson County, within thirty (30) days after 
service of the writing, by petitioning the court to set aside the revocation, and 
by attaching to the petition copies of the secretary of state’s certificate of 
revocation, the foreign LLC’s application for reinstatement, and the secretary 
of state’s writing explaining the reason or reasons for denial. 

(c) Order of Reinstatement. The court may summarily order the secre- 
tary of state to reinstate the certificate of authority of the foreign LLC, or may 
take other action the court considers appropriate. 

(d) Appeal of Court Decision. The court’s final decision may be appealed 
as in other civil proceedings. 


History. 
Acts 2005, ch. 286, § 1. 


48-249-912. Cancellation of certificate of authority following adminis- 
trative revocation. 


(a) Certificate of cancellation. When a foreign LLC that has had its 
certificate of authority revoked desires to withdraw from this state, it may do 
so without first being reinstated, by filing with the secretary of state a 
certificate of cancellation of certificate of authority following administrative 
revocation of a certificate of authority accompanied by a tax clearance for 
termination or withdrawal relative to such foreign LLC. The certificate of 
cancellation of certificate of authority shall set forth: 

(1) The current name of the foreign LLC and, if different, the name under 
which it. transacts business in this state, the date of revocation of its 
certificate of authority, and the name of the jurisdiction under the laws of 
which it is formed; 

(2) That it is not transacting business in this state and that it surrenders 
its authority to transact business in this state; 

(3) That it either continues its registered agent in this state, or revokes 
the authority of its registered agent to accept service on its behalf and 
appoints the secretary of state as its agent for service of process in any 
proceeding based on a cause of action arising during the time it was 
authorized to transact business in this state; 

(4) A mailing address to which the secretary of state may mail a copy of 
any process served on the secretary of state under subdivision (a)(3); and 

(5) A commitment to notify the secretary of state in the future of any 
change in the mailing address set forth under subdivision (a)(4). 

(b) Service of process after cancellation. After cancellation of the 
certificate of authority of the foreign LLC, service of process on the secretary of 
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state or the continued registered agent under this section is service on the 
foreign LLC. Upon receipt of process, the secretary of state shall comply with 
§ 48-249-113; provided, however, that the mailing address set forth under 
subdivision (a)(4), as it may be changed under subdivision (a)(5), shall be 
deemed to be the principal executive office of the foreign LLC, for purposes of 
the compliance with § 48-249-113 by the secretary of state. 


History. 
Acts 2005, ch. 286, § 1; 2010, ch. 741, § 46; 
2011, ch. 99, § 18. 


48-249-913. Transaction of business without certificate of authority. 


(a) Access to courts. A foreign LLC transacting business in this state 
without a certificate of authority may not maintain a proceeding in any court 
in this state until it obtains a certificate of authority. 

(b) Successors and transferees. The successor to a foreign LLC that 
transacted business in this state without a certificate of authority, and the 
transferee of a cause of action arising out of that business, may not maintain 
a proceeding on behalf of its predecessor or transferor based on a cause of 
action of its predecessor or transferor in any court in this state, until the 
foreign LLC or its successor obtains a certificate of authority. 

(c) Stay of proceedings. A court may stay a proceeding commenced by a 
foreign LLC, its successor or transferee, until it determines whether the 
foreign LLC or its successor is required to obtain a certificate of authority. If it 
so determines, the court may further stay the proceeding until the foreign LLC 
or its successor obtains the certificate of authority. 

(d) Fine. A foreign LLC transacting business in this state without first 
having obtained a certificate of authority shall be fined and shall pay to the 
secretary of state three (3) times the otherwise required filing fee for each year 
or part of each year during which the foreign LLC failed to have such 
certificate of authority. 

(e) Payment of fines before filing of application. An application for a 
certificate of authority by a foreign LLC that has transacted business in this 
state without a certificate of authority shall not be filed with the secretary of 
state until all amounts due under subsection (d) have been paid. 

(f) Nonimpairment. Notwithstanding subsections (a) and (b), the failure of 
a foreign LLC to obtain a certificate of authority does not impair: 

(1) The validity of any contract or act of the foreign LLC; 

(2) The right of any other party to the contract to maintain any proceeding 
on the contract; or 

(3) The foreign LLC from defending any proceeding in any court of this 
state. 

(g) Liability for debts. A member or representative of a foreign LLC is not 
liable for the debts and obligations of the foreign LLC, solely by reason of the 
foreign LLC’s having transacted business in this state without a valid 
certificate of authority. 


History. 
Acts 2005, ch. 286, § 1. 
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48-249-914. Enjoined from doing business. 


The attorney general and reporter shall, upon the attorney general and 
reporter's own motion, or upon the relation of proper parties, proceed by 
complaint in the chancery court of Davidson County or in the chancery court of 
any county in which a foreign LLC is transacting or has transacted business, 
to enjoin the foreign LLC, or any representative of the foreign LLC, from 
transacting any business in this state, if the foreign LLC has failed to obtain 
or maintain a certificate of authority, or if the foreign LLC has secured a 
certificate of authority from the secretary of state under § 48-249-904 on the 
basis of false or misleading representations. The reasonable attorney fees and 
expenses of such proceeding by the attorney general and reporter may be 
recovered from the foreign LLC, at the discretion of the court, if an injunction 
is obtained. 


History. 
Acts 2005, ch. 286, § 1. 


PART 10 
MISCELLANEOUS 


48-249-1001. Reservation of power to amend or repeal. 


The general assembly has the power to amend or repeal all or part of this 
chapter at any time, and all domestic and foreign LLCs subject to this chapter 
shall be governed by the amendment or repeal. 


History. 
Acts 2005, ch. 286, § 1. 


48-249-1002. Applicability — Savings clause. 


(a) Effective date; Savings clause. 

(1) This chapter applies to: 

(A) Every domestic LLC formed on or after January 1, 2006; 
(B) Any domestic LLC that was formed prior to January 1, 2006, and 

that has elected to be governed by this chapter pursuant to subsection (b); 

and 

(C) The outstanding and future interests in the respective domestic 

LLCs described in subdivisions (a)(1)(A) and (B). 

(2) If there are other specific statutory provisions that govern the forma- 
tion of, impose restrictions or requirements on, confer special powers, 
privileges or authorities on or fix special procedures or methods for special 
categories of LLCs, then, to the extent such provisions are inconsistent with 
or different from this chapter, such provisions shall prevail. 

(b) Voluntary election by pre-2006 LLCs. On or after January 1, 2006, a 
domestic LLC formed prior to January 1, 2006, under the Tennessee Limited 
Liability Company Act, compiled in chapters 201-248 of this title, may 
voluntarily elect to be governed by this chapter by amending its articles of 
organization to include the statement “This LLC elects to be governed by the 
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Tennessee Revised Limited Liability Company Act,” or a statement of like 
import. Such election and amendment to the articles of organization shall be 
approved by consent of all the members of the domestic LLC. 

(c) Governance of pre-2006 LLCs. Any domestic LLC that was formed 
prior to January 1, 2006, under the Tennessee Limited Liability Company Act, 
and that does not voluntarily elect to be governed by this chapter pursuant to 
subsection (b), shall continue to be governed by the Tennessee Limited 
Liability Company Act, compiled in chapters 201-248 of this title. 

(d) Foreign LLCs. This chapter applies to every foreign LLC that first files 
an application for a certificate of authority on or after January 1, 2006, to every 
foreign LLC that registers a name in this state on or after January 1, 2006, and 
to every foreign LLC that has registered a name in this state prior to January 
1, 2006, pursuant to the Tennessee Limited Liability Company Act. With 
respect to each foreign LLC that first filed an application for a certificate of 
authority prior to January 1, 2006, the Tennessee Limited Liability Company 
Act shall apply to such foreign LLC until the due date of the first annual report 
required to be filed by such foreign LLC on or after January 1, 2006, after 
which due date this chapter shall apply to such foreign LLC, except that such 
foreign LLC shall not be required to obtain a new certificate of authority. 

(e) Pre-2006 proceeding preserved. This chapter does not affect an 
action or proceeding commenced, or right accrued, under the Tennessee 
Limited Liability Company Act. 


History. 
Acts 2005, ch. 286, § 1; 2006, ch. 620, §§ 50, 
51. 


NOTES TO DECISIONS 


1. Generally. 

Court of appeals applied the original Tennes- 
see Limited Liability Company Act because a 
limited liability company was formed in 2000, 
and there was nothing in the record to indicate 
that it expressly elected to be governed by the 


Tennessee Revised Limited Liability Company 
Act; the parties relied on provisions of the 
original Act in their briefs on appeal. Lascassas 
Land Co., LLC v. Allen, — S.W.3d —, 2018 
Tenn. App. LEXIS 189 (Tenn. Ct. App. Apr. 10, 
2018). 


48-249-1003. LLC tax classification. 


For purposes of all state and local Tennessee taxes, a domestic or foreign 
LLC shall be treated as a partnership or an association taxable as a corpora- 
tion, as such classification is determined for federal income tax purposes. The 
members, and any other equity owners of a foreign LLC treated as a 
partnership, are subject to all state and local Tennessee taxes, in the same 
manner and extent as partners in a foreign partnership. The members and 
holders of financial rights of a domestic LLC are subject to all state and local 
Tennessee taxes, in the same manner and extent as partners in a domestic 
partnership. 3 


History. 
Acts 2005, ch. 286, § 1. 
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48-249-1004. Governing law. 


(a) Liability of members and others. The liability of a member, holder of 
financial rights, director, manager, officer, employee, or agent of an LLC 
formed and existing under this chapter shall at all times be governed by this 
chapter and the laws of this state. 

(b) Conflict with other law. If a conflict arises between the laws of this 
state and the laws of any other jurisdiction, with regard to the liability of a 
member, holder of financial rights, director, manager, officer, employee or agent 
of an LLC for the debts, obligations and liabilities of the LLC, or for the acts or 
omissions of another member, holder of financial rights, director, manager, 
officer, employee or agent of the LLC, this chapter and the laws of this state 
shall govern in determining such liability. 


History. 
Acts 2005, ch. 286, § 1. 


48-249-1005. Filing requirements. 


(a) Eligibility for filing. A document shall satisfy the requirements of this 
section, and of any other section of this chapter, that adds to or varies these 
requirements, in order to be entitled to filing with the secretary of state. 

(b) Permitted or required. This chapter requires or permits filing the 
document with the secretary of state. 

(c) Required and permissive information. The document shall contain 
the information required by this chapter. The document may contain other 
information as well. 

(d) Format. The document shall be typewritten or printed in ink, in a clear 
and legible fashion, on one (1) side of letter size paper. 

(e) English language. The document shall be in the English language. An 
LLC’s or other entity’s name need not be in English, if it is written in English 
letters or Arabic or Roman numerals, and the certificate of existence, or 
equivalent document of a foreign entity, need not be in English, if it is 
accompanied by a reasonably authenticated English translation. 

(f) Execution. The document shall be executed by, or by an authorized 
representative of, the person submitting the document for filing. 

(g) Form of execution. The person executing the document shall sign it 
and state, beneath or opposite the signature, the person’s name and the 
capacity in which the person signs, if other than the person’s individual 
capacity. The document may, but need not, contain: 

(1) An attestation by the secretary or an assistant secretary of a 
corporation; 

(2) An acknowledgment, verification or proof; or 

(3) The date the document is signed, except that such date shall be 
required for the annual report for the secretary of state. 

(h) Mandatory form. If the secretary of state, pursuant to statutory 
authority, has prescribed a mandatory form for the document, the document 
shall be in or on the prescribed form. 

(i) Delivery to Secretary of State. The document shall be delivered to the 
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secretary of state for filing and shall be accompanied by the current filing fee 
and any tax, license fee, interest or penalty required by this chapter. 

(j) Required statement. The document shall contain a statement that 
makes it clear that the document is being filed pursuant to this chapter. 

(k) Power to promulgate rules. The secretary of state has the power to 
promulgate appropriate rules and regulations establishing acceptable methods 
for execution of any document to be filed with the secretary of state. 

(1) Verification by commissioner of revenue. Notwithstanding any 
other provision of the law to the contrary, whenever this chapter requires that 
an application or other document submitted to the secretary of state for filing 
be accompanied by a confirmation of good standing, tax clearance for termi- 
nation or withdrawal, or other similar communication of taxpayer status by 
the commissioner of revenue, then such requirement shall be met, and a paper 
certificate need not accompany the application or other document, if the 
commissioner provides to the secretary of state electronic verification of the 
required information. Upon request of the person seeking certificate informa- 
tion, the commissioner shall provide to the secretary of state electronic 
verification in lieu of a paper certificate. 

(m) Prior law. Any LLC that has not timely filed with the department of 
revenue such information as has been required by the commissioner of revenue 
under prior law, chapter 421, § 1 of the Acts of 1997, shall be subject to 
administrative dissolution in accordance with the procedures specified in 
§ 48-249-605. The certificate of authority of any foreign LLC that has not 
timely filed such information with the department shall be subject to revoca- 
tion as provided in § 48-249-909. Upon certification by the commissioner of 
revenue that a domestic LLC or foreign LLC has complied with the information 
reporting requirements that were required under prior law, the domestic LLC 
or foreign LLC that has been administratively dissolved, or that has had its 
certificate of authority revoked for failure to timely file such information, may 
be reinstated. 


History. 
Acts 2005, ch. 286, § 1; 2010, ch. 741, § 47; 
2011, ch. 99, § 28. 


48-249-1006. Forms. 


(a) Annual report. The secretary of state may prescribe a form for the 
annual report. If the secretary of state prescribes a form for the annual report, 
the use of the prescribed form for the annual report shall be mandatory, and 
the secretary of state shall furnish the prescribed form for the annual report on 
request. 

(b) Other forms. The secretary of state may prescribe forms for other 
documents that are required or permitted to be filed with the secretary of state 
by this chapter. If the secretary of state prescribes forms for other documents 
that are required or permitted to be filed with the secretary of state by this 
chapter, the secretary of state shall furnish the prescribed forms for the other 
documents on request; however, the use of the prescribed forms for the other 
documents shall not be mandatory. 
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History. 
Acts 2005, ch. 286, § 1. 


48-249-1007. Filing, service and copying fees. 


(a) Filing fees. When the documents described in this chapter are filed 
with the secretary of state, the secretary of state shall collect the respective 
fees for such documents, as are specified in this subsection (a). For purposes of 
this chapter, no document is considered to be filed with the secretary of state 


unless such document is accompanied by the following fee: 
Document 
(1) Articles organization 


Fee 


As provided in 


subsection (d) 


(2) Certificate of formation $20.00 
(3) Certificate of conversion $20.00 
(4) Application for reserved name $20.00 
(5) Application for use of indistinguishable name $20.00 
(6) Notice of transfer or cancellation of reserved name $20.00 
(7) Application for or renewal of registered name $20.00 
(8) Application for or change, cancellation, or renewal 

of assumed name $20.00 
(9) Statement of change of registered agent, registered office, 

or both by domestic or foreign LLC $20.00 


(10) Statement of change of registered office by registered agent 


$5.00 per domestic or foreign LLC, but not less than $20.00 
(11) Registered agent’s statement of resignation $20.00 
(12) Articles of amendment $20.00 
(13) Restated or amended and restated articles of organization $20.00 
(14) Articles of correction 7 $20.00 
(15) Certificate of merger $100.00 
(16) Statement of abandonment of merger $20.00 
(17) Articles of termination by organizers $20.00 
(18) Notice of dissolution $20.00 
(19) Articles of revocation of dissolution $20.00 
(20) Articles of termination $20.00 
(21) Certificate of administrative dissolution No fee 
(22) Application for reinstatement following 

administrative dissolution $70.00 
(23) Articles of termination following administrative dissolution $100 
(24) Certificate of reinstatement No fee 
(25) Decree of judicial dissolution No fee 


(26) Application for certificate of authority 


As provided in 


subsection (d) 


(27) Application for amendment to certificate of authority $20.00 
(28) Certificate of cancellation of certificate of authority $20.00 
(29) Certificate of administrative revocation of certificate 

of authority No fee 
(30) Certificate of cancellation of certificate of authority 

following administrative revocation $100.00 
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(31) Application for reinstatement following administrative 


revocation $70.00 
(32) Application for certificate of existence or authorization $20.00 
(33) Annual report As provided in 


subsection (d) 
(34) Any other document required or permitted by 
this chapter to be filed with the secretary of state | $20.00 

(b) Fee for Service of Process. The secretary of state shall collect a fee of 
twenty dollars ($20.00) each time process is served on the secretary of state 
under this chapter. The party to a proceeding causing service of process is 
entitled to recover this fee as costs if it prevails in the proceeding. 

(c) Fee for copying. The secretary of state shall collect a fee of twenty 
dollars ($20.00) for copying all filed documents relating to a domestic or foreign 
LLC. All such copies shall be certified or validated by the secretary of state. 

'  (d) Initial and annual fee. The secretary of state shall collect from each 
domestic LLC and each foreign LLC that is applying for a certificate of 
authority or is authorized to transact business in this state, as applicable, an 
initial filing fee in an amount equal to fifty dollars ($50.00) multiplied by the 
number of members of the domestic or foreign LLC, as specified in the articles 
of organization or application for certificate of authority, as applicable, and 
each year thereafter an annual filing fee in an amount equal to fifty dollars 
($50.00) multiplied by the number of members of the domestic or foreign LLC, 
as specified in the annual report; provided, however, that the amount of each 
initial filing fee and annual filing fee required under this subsection (d) shall 
be no less than three hundred dollars ($300), and no more than three thousand 
dollars ($3,000). Notwithstanding this subsection (d), if the LLC is prohibited 
by its articles from transacting business in this state, the amount of the initial 
filing fee or the annual filing fee, as applicable, required under this subsection 
(d) shall be three hundred dollars ($300) regardless of the number of members 
of the LLC, as specified in the articles of organization or the annual report; 
provided, further, that the secretary of state shall collect from each domestic 
and foreign LLC an additional filing fee of twenty dollars ($20.00), for any 
annual report that sets forth any change of the registered office or registered 
agent of the domestic or foreign LLC. 

(e) Filing with register of deeds. In addition to the other filing require- 
ments of this chapter, a copy of all documents specified in subdivisions (a)(1) 
and (12)-(19) shall also be filed in the office of the register of deeds in the county 
in which an LLC has its principal executive office, if such principal executive 
office is in this state, and in the case of a merger, in the county in which the 
surviving LLC or other entity shall have its principal executive office, if such 
principal executive office is in this state. The register of deeds may charge five 
dollars ($5.00), plus fifty cents (50¢) per page for each page in excess of five (5) 
pages, for such filing. Notwithstanding this subsection (e), the failure to file a 
copy of a document in the office of the register of deeds under this subsection 
(e) shall not affect the validity or effectiveness of the document. 


History. 
Acts 2005, ch. 286, § 1; 2010, ch. 742, § 7. 
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48-249-1008. Correcting filed document. 


(a) When permitted. A domestic or foreign LLC, or other person required 
or permitted by this chapter to file a document, may correct a document filed 
with the secretary of state, if the document: 

(1) Contains an incorrect statement; or 

(2) Was defectively executed, attested, sealed, certified, or acknowledged. 
(b) Articles of Correction. A document is corrected: 

(1) By preparing articles of correction that: 

(A) Describe the document, including its filing date, or have attached to 
the articles of correction a copy of the document; 

(B) Specify the incorrect statement and the reason it is incorrect, or the 
manner in which the execution, attestation, seal, certification or acknowl- 
edgment was defective; and 

(C) Correct the incorrect statement or defective execution, attestation, 
seal, certification or acknowledgment; and 
(2) By filing the articles of correction with the secretary of state. 

(c) When effective. Articles of correction are effective on the effective time 
and date of the document they correct, except as to persons relying on the 
uncorrected document and adversely affected by the correction. As to those 
persons, articles of correction are effective when filed. 


History. 
Acts 2005, ch. 286, § 1. 


48-249-1009. Filing duty of secretary of state. 


(a) Requirement to complete filing. If a document that is delivered to 
the office of the secretary of state for filing satisfies the requirements of 
§ 48-249-1005, and is accompanied by the required filing fee for the document 
under § 48-249-1007, the secretary of state shall complete the filing of the 
document as provided in this section. 

(b) Procedure. The secretary of state completes the filing of a document by 
stamping or otherwise endorsing “Filed,” together with the secretary of state’s 
name and official title and the date and time of receipt, on the document. After 
completing the filing of a document, except for filings pursuant to §§ 48-249- 
111 and 48-249-1017, the secretary of state shall deliver, in due course, the 
document, with the filing fee receipt attached, or acknowledgment of receipt if 
no fee is required, to the domestic or foreign LLC, other person required or 
permitted by this chapter to file the document, or representative of such 
domestic or foreign LLC, or other person that delivered the document for filing. 
A domestic or foreign LLC, other person or representative of such domestic or 
foreign LLC, or other person may deliver to the office of the secretary of state 
an exact or conformed copy of the document delivered for filing, together with 
such document, and, in that event, the secretary of state shall stamp or 
otherwise endorse the exact or conformed copy “Filed,” together with the 
secretary of state’s name and official title and the date and time of receipt, and 
immediately return the exact or conformed copy to the person filing the 
original of such document. 

(c) Refusal to file. If the secretary of state refuses to complete the filing of 
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a document, the secretary of state shall return it to the domestic or foreign 
LLC, other person or representative of such domestic or foreign LLC, or other 
person that delivered the document for filing immediately after the document 
was received for filing, together with a brief, written explanation of the reason 
for such refusal. 

(d) Effect of filing or refusal to file. The secretary of state’s duty to 
complete the filing of documents under this~section is ministerial. The 
secretary of state’s completing the filing or refusing to complete the filing of a 
document does not: 

(1) Affect the validity or invalidity of the document in whole or in part; 

(2) Relate to the correctness or incorrectness of information contained in 
the document; 

(3) Create a presumption that the document is valid or invalid or that 
information contained in the document is correct or incorrect; or 

(4) Establish that a document purporting to be an exact or conformed copy 
is in fact an exact or conformed copy. 

(e) Conflict with other law. Any document that meets the requirements of 
this chapter for filing and recording shall be received, filed or recorded by the 
appropriate office upon payment of the appropriate fee and taxes, if any, 
notwithstanding any contrary requirements found in any other provision of the 
laws of this state. 


History. 
Acts 2005, ch. 286, § 1. 


48-249-1010. Appeal from secretary of state’s refusal to complete the 
filing of a document. 


(a) Appeal. If the secretary of state refuses to complete the filing of a 
document delivered to the office of the secretary of state for filing, the domestic 
or foreign LLC or other person that delivered the document for filing may 
appeal the refusal to the chancery court of Davidson County. The appeal is 
commenced by petitioning the court to compel the filing of the document and by 
attaching to the petition the document and the secretary of state’s explanation 
of the reason for the refusal to complete the filing of the document. 

(b) Court-ordered filing. The court may summarily order the secretary of 
state to file the document or may take other action the court considers 
appropriate. 

(c) Appeal of court decision. The court’s final decision may be appealed as 
in other civil proceedings. 

(d) Standard of review. Any judicial review of the secretary of state’s 
refusal to complete the filing of a document shall be conducted in accordance 
with the Uniform Administrative Procedures Act, compiled in title 4, chapter 
5. 


History. 
Acts 2005, ch. 286, § 1. 
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48-249-1011. Evidentiary effect of copy of filed document. 


A certificate attached or certification affixed to a copy of a document filed 
with the secretary of state, bearing the secretary of state’s signature, which 
may be in facsimile, and the seal of this state, is conclusive evidence that the 
original document is on file with the secretary of state. 


History. 
Acts 2005, ch. 286, § 1. 


48-249-1012. Penalty for signing false document. 


(a) Fine. A person commits a Class B misdemeanor, punishable by a fine, 
not to exceed five hundred dollars ($500), if the person signs a document, 
knowing it to be false in any material respect, with intent that the document 
be delivered to the office of the secretary of state or other required office for 
filing. 

(b) Nonexclusivity. The offense created by this section is in addition to any 
other offense created by law for the same conduct. 


History. 
Acts 2005, ch. 286, § 1. 


Cross-References. 
Penalty for Class B misdemeanor, § 40-35- 
aif: 


48-249-1013. Effective time and date of document. 


(a) General. Except as provided in subsection (b) and §§ 48-101-808, 
48-249-201, 48-249-702, 48-249-703, 48-249-704, and 48-249-1008(c), a docu- 
ment accepted for filing is effective: 

(1) At the time of filing on the date it is filed with the secretary of state, 
as evidenced by the office of the secretary of state’s date and time endorse- 
ment on the original document; or 

(2) At the time specified in the document as its effective time on the date 
it is filed with the secretary of state. 

(b) Delayed effectiveness. A document may specify a delayed effective time 
or date. If a document specifies a delayed effective time and date, the document 
becomes effective at the time and date specified. If a document specifies a delayed 
effective date, but does not specify a delayed effective time, the document is 
effective at the close of business on the date specified. A delayed effective date for 
a document may not be later than the ninetieth day after the date it is filed with 
the secretary of state, except in the case of a certificate of merger filed under 
§ 48-249-702, or a certificate of conversion and the accompanying articles of 
organization or other formational document, as applicable, filed under §§ 48- 
101-808, 48-249-703, or 48-249-704. Notwithstanding this subsection (b), 
documents specified in § 48-249-1007(a)(2), (4), (6), (7), (8), (14), (19), (20), (24), 
(30) and (33) may not specify a delayed effective time or date. 

(c) Requirement for registered agent and office. The secretary of state 
shall not complete the filing of any articles of organization of a domestic LLC, 
or application for a certificate of authority of a foreign LLC, unless that 
document designates the registered agent and registered office of such domes- 
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tic or foreign LLC in accordance with § 48-249-109. The secretary of state shall 
not complete the filing of any other document delivered by a domestic or 
foreign LLC for filing under this chapter if the domestic or foreign LLC does 
not have a registered agent and registered office designated at the time the 
document is delivered for filing, unless, at the time the document is received 
for filing, the secretary of state also receives for filing a statement designating 
such registered agent or registered office or both, as applicable. 


History. 
Acts 2005, ch. 286, § 1; 2006, ch. 620, §§ 52, 
53. 


48-249-1014. Penalty for transacting business in Tennessee in viola- 
tion of articles. 


In the event an LLC is prohibited from transacting business in this state by 
its articles but actually transacts business in this state, and, but for § 48-249- 
1007(d), the LLC would have paid a larger initial or annual filing fee under 
§ 48-249-1007(d), the LLC shall be fined an amount equal to three (3) times 
the initial or annual filing fee, less the amount actually paid, for each year, or 
part of each year, in which it actually transacts business in this state. 


History. 
Acts 2005, ch. 286, § 1. 


48-249-1015. Powers. 


The secretary of state has the power reasonably necessary to perform the 
duties required of the secretary of state by this chapter, including, but not 
limited to, the power to promulgate necessary and appropriate rules and 
regulations consistent with this chapter and the power to destroy any records 
in the secretary of state’s office concerning a domestic or foreign LLC ten (10) 
years after such domestic or foreign LLC has terminated, withdrawn from this 
state or had its certificate of authority revoked. 


History. 
Acts 2005, ch. 286, § 1. 


48-249-1016. Deputies of secretary of state. 


An act of a duly authorized deputy of the secretary of state in the secretary 
of state’s behalf under this chapter is the equivalent of the act of the secretary 
of state; provided, that the deputy signs the name of the secretary of state by 
such deputy as deputy. 


History. 
Acts 2005, ch. 286, § 1. 


48-249-1017. Annual report for secretary of state. 


(a) Required contents. Each domestic LLC and each foreign LLC autho- 
rized to transact business in this state shall file with the secretary of state an 
annual report that sets forth the following: 
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(1) The name of the domestic or foreign LLC and the jurisdiction under 
the laws of which it is formed; 

(2) The street address and zip code of its registered office and the name of 
its registered agent at that office in this state; 

(3) The street address, including the zip code, of its principal executive 
office (and a mailing address such as a post office box if the United States 
postal service does not deliver to the principal executive office); 

(4) If the domestic or foreign LLC is a director-managed LLC or a manager- 
managed LLC, or its equivalent, the names and business addresses, including 
the zip code, of its directors or managers, or their equivalents, as applicable; 

(5) The names and business addresses, including the zip code, of its 
officers, or their equivalents, if any; 

(6) The federal employer identification number (FEIN) of the domestic or 
foreign LLC, or if such number has not been obtained, a representation that 
it has been applied for; and 

(7) If the domestic or foreign LLC will have more than six (6) members as 
of the date the annual report is executed on behalf of the domestic or foreign 
LLC, the number of members of the domestic or foreign LLC as of the date 
the annual report is executed on behalf of the domestic or foreign LLC. 

(b) Information to be current. Information in the annual report shall be 
current as of the date the annual report is executed on behalf of the domestic or 
foreign LLC. An annual report of a domestic LLC that sets forth a change of the 
principal executive office of the domestic LLC shall be deemed to be an amend- 
ment to the articles of organization of the domestic LLC, and the domestic LLC 
shall not be required to take any further action to amend the articles of 
organization of the domestic LLC under § 48-249-204(a) with respect to such 
amendment. An annual report of a foreign LLC that sets forth a change of the 
principal executive office of the foreign LLC shall be deemed to be an 
amendment to the certificate of authority of the foreign LLC, and the foreign 
LLC shall not be required to take any further action to amend the certificate 
of authority of the foreign LLC under § 48-249-906 with respect to such 
amendment. An annual report of a domestic or foreign LLC that sets forth a 
change of the registered office or registered agent of the domestic or foreign 
LLC shall be deemed to be a statement of change for purposes of § 48-249- 
110(a), and the domestic or foreign LLC shall not be required to take any 
further action under § 48-249-110(a) with respect to such change. 

(c) Filing date. Each domestic LLC and each foreign LLC authorized to 
transact business in this state shall file the annual report with the secretary of 
state on or before the first day of the fourth month following the end of the close 
of the domestic or foreign LLC’s fiscal year. 


History. 
Acts 2005, ch. 286, § 1; 2014, ch. 783, § 16. 


48-249-1018. Construction. 


No strict construction. 
The rule that statutes in derogation of the common law are to be strictly 
construed shall have no application to this chapter. 
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History. £ 
Acts 2005, ch. 286, § 1. 


48-249-1019. Certificate of existence. 


(a) Any person may apply to the secretary of state to furnish a certificate of 
existence for a domestic LLC or a certificate of authorization for a foreign LLC 
authorized to transact business in this state. 

(b) A certificate of existence or authorization sets forth: 

(1) The domestic LLC’s name or the foreign LLC’s name used in this state; 
(2) That: 

(A) The domestic LLC is a limited liability company formed under the 
laws of this state, the effective date of its initial filing, and the period of its 
duration if less than perpetual; or 

(B) The foreign LLC is authorized to transact business in this state; 
(3) That all fees, taxes and penalties owed to this state have been paid, if: 

(A) Payment is reflected in the records of the secretary of state or the 
department of revenue; and 

(B) Nonpayment allows: 

(i) Administrative dissolution of a domestic LLC; or 
(ii) Administrative revocation of the certificate of authority of a 
foreign LLC; 
(4) That its most recent annual report required by § 48-249-1017 has 
been filed with the secretary of state; 
(5)(A) For a domestic LLC: 
(i) That articles of termination have not been filed and a decree of 
termination has not been filed; and 
Gi) Whether or not a notice of dissolution, certificate of dissolution or 
decree of dissolution has been filed and remains effective; 
(B) For a foreign LLC: 
(i) That a certificate of cancellation of certificate of authority has not 
been filed; and 
(ii) Whether or not a certificate of revocation of certificate of authority 
has been filed and remains effective; 
(6) That the certificate of existence or authorization i is effective as of the 
date of the issuance of the certificate; and 
(7) Other facts of record in the office of the secretary of state that may be 
requested by the applicant. 

(c) Subject to any qualifications stated in the certificate, a certificate of 
existence or authorization issued by the secretary of state may be relied upon 
as conclusive evidence that the domestic or foreign LLC is in existence or is 
authorized to transact business in this state and is in good standing. 


History. 
Acts 2010, ch. 742, § 6. 
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PART 11 
PROFESSIONAL LIMITED LIABILITY COMPANIES 


48-249-1101. Applicability. 


Parts 1-10 of this chapter apply to domestic and foreign PLLCs to the extent 
not inconsistent with this part. 


History. 
Acts 2005, ch. 286, § 1. 


48-249-1102. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “Disqualified person” means an individual or entity that for any 
reason is or becomes ineligible under this part to be a member of a PLLC or 
holder of financial rights of a PLLC; 

(2) “Foreign professional LLC,” “foreign PLLC” or a PLLC that is other- 
wise designated as “foreign” means a foreign LLC that is formed under a law 
other than the law of this state for the purpose of rendering professional 
services under a law other than the law of this state; 

(3) “Law” includes rules promulgated in accordance with §§ 48-249-1109 
and 48-249-1129; 

(4) “Licensing authority” means the officer, board, agency, court or other 
authority in this state empowered to license or otherwise authorize the 
rendition of a professional service; 

(5) “Professional LLC,” “PLLC,” “domestic professional LLC,” “domestic 
PLLC” or a professional LLC or PLLC that is otherwise designated as 
“domestic,” means a professional LLC that is formed under this chapter, an 
LLC for which professional LLC status has been elected under this part or, 
where expressly indicated, a professional LLC that is formed under the 
Tennessee Limited Liability Company Act, compiled in chapters 201-248 of 
this title, or an LLC that is formed under the Tennessee Limited Liability 
Company Act for which professional LLC status has been elected under the 
Tennessee Limited Liability Company Act; 

(6) “Professional service” means a service that may be lawfully rendered 
only by a person licensed or otherwise authorized by a licensing authority in 
this state to render the service; and 

(7) “Qualified person” means an individual, general partnership, limited 
liability partnership, professional corporation, professional association or 
domestic or foreign PLLC that is eligible to be a member of or holder of 
financial rights in a PLLC under § 48-249-1109. 


History. 
Acts 2005, ch. 286, § 1; 2006, ch. 620, § 54. 


48-249-1103. Formation and election. 


(a) Formation. One (1) or more persons may, acting as organizers, form a 
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PLLC, by filing articles of organization with the secretary of state, that comply 
with the applicable provisions of this chapter, including § 48-249-1108, and 
that also state that: 
(1) It is a PLLC; 
(2) Its purpose is to render specified professional services; and 
(3) The PLLC has one (1) or more qualified persons as members and no 
disqualified persons as members or holders. 
(b) Election. An LLC may elect professional LLC status by amending its 
articles to comply with subsection (a). 


History. 
Acts 2005, ch. 286, § 1. 


48-249-1104. Purposes. 


(a) Single profession. Except to the extent authorized by subsection (b) 
and § 48-249-1109, a PLLC may be formed, and professional LLC status of an 
LLC may be elected, solely for the purpose of rendering professional services, 
including services ancillary to them, and solely within a single profession. 

(b) Multiple professions. A PLLC may be formed, and professional LLC 
status of an LLC may be elected, for the purpose of rendering professional 
services within two (2) or more professions and for the purpose of engaging in 
any lawful business authorized by this chapter, only if the combination of 
professional purposes or of professional and business purposes is specifically 
authorized by the licensing law of this state applicable to each profession in the 
combination. 

(c) Other states. Notwithstanding subsections (a) and (b), if a PLLC is 
formed, or professional LLC status of an LLC is elected, to provide professional 
services in states other than this state, such PLLC may be formed, or 
professional LLC status of such LLC may be elected, for the purpose of 
rendering professional services permitted by the licensing boards of the other 
states in which it will operate. Such PLLC, or LLC for which professional LLC 
status has been elected, shall, nevertheless, be required to file reports and 
other information, as may be required by the applicable licensing authorities 
of this state, to establish or confirm that such PLLC, or LLC for which 
professional LLC status has been elected, is not providing unauthorized 
professional services in this state. 


History. 
Acts 2005, ch. 286, § 1. 


48-249-1105. Power. 


(a) General powers. Except as provided in subsection (b), or otherwise 
limited by this part, a PLLC has the powers enumerated in § 48-249-104. 

(b) Other professional entities. A PLLC may be a promoter, general 
partner, member, holder of financial rights, associate or manager of a PLLC, 
professional corporation, partnership, joint venture, trust or other entity, only 
if the other entity is engaged solely in rendering professional services, or in 
carrying on business authorized by the PLLC’s articles. 
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History. 
Acts 2005, ch. 286, § 1. 


48-249-1106. Rendering of professional services. 


(a) Licensed individuals. A domestic or foreign PLLC may render profes- 
sional services in this state only through individuals licensed or otherwise 
authorized in this state to render the services. 

(b) Nonapplicability. Subsection (a) does not: 

(1) Require an individual employed by a PLLC to be licensed to perform 
services for the PLLC, if a license is not otherwise required; 

(2) Prohibit a licensed individual from rendering professional services in 
the individual’s individual capacity, although the individual is a member, 
holder of financial rights, manager, director, officer, employee or agent of a 
domestic or foreign PLLC; or 

(3) Prohibit an individual licensed in another state from rendering 
professional services for a domestic or foreign PLLC in this state, if not 
prohibited by the licensing authority. 


History. 
Acts 2005, ch. 286, § 1. 


48-249-1107. Professions and other business allowed to be rendered. 


(a) Limitation by articles. A PLLC may not render any professional 
service, or engage in any business, other than the professional service and 
business authorized by its articles. 

(b) Other investments. Subsection (a) does not prohibit a PLLC from 
investing its funds in real estate, mortgages, securities or any other type of 
investment. 


History. 
Acts 2005, ch. 286, § 1. 


48-249-1108. Name. 


(a) Name requirements. The name of a domestic PLLC and of a foreign 
PLLC that is applying for a certificate of authority or is authorized to transact 
business in this state, in addition to satisfying the requirements of §§ 48-249- 
106 and 48-249-903, except the requirement that the name include the words 
“limited liability company” or “LLC”: 

(1) Shall contain the words “professional limited company,” “professional 
limited liability company,” “professional LLC,” “limited liability professional 
company” or the abbreviations “P.L.C.,” “P.L.L.C.” or “L.L.P.C.,” or such 
abbreviations without punctuation; provided, however, that, in the case of a 
foreign PLLC, the name may contain, subject to subdivision (a)(2), and in 
lieu of the words or abbreviations provided for in this subdivision (a)(1), the 
designations allowed by the jurisdiction in which the foreign PLLC was 
formed; 

(2) Shall not contain the word “corporation” or “incorporated,” or an 
abbreviation of either or both of these words; and 

(3) May not contain language stating or implying that the domestic or 
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foreign PLLC is formed or has elected professional LLC status for a purpose 

other than a purpose authorized by § 48-249-1104 and its articles. 

(b) Personal Name. Sections 48-249-106 and 48-249-903 do not prevent 
the use of a name otherwise prohibited by those sections, if it is the personal 
name of a member or former member of the domestic or foreign PLLC, or the 
name of an individual who was associated with a predecessor of the domestic 
or foreign PLLC. 


History. 
Acts 2005, ch. 286, § 1; 2006, ch. 620, § 55. 


48-249-1109. Eligible members and holders. 


(a) Members and holders. A PLLC may have both members and holders 
of financial rights, and may issue both membership interests to members and 
financial rights to holders. 

(b) General eligibility. A PLLC may have persons who are not licensed to 
practice a profession described in the PLLC’s articles in this state as members 
or holders of financial rights, only if the licensing authority that licenses the 
professionals who are members or holders of such a PLLC specifically so 
authorizes. Otherwise, a PLLC may have as members and holders of financial 
rights only the following: 

(1) Individuals who are authorized by law in this or another state to 
render a professional service described in the PLLC’s articles; 

(2) General partnerships in which all the partners are qualified persons 
with respect to the PLLC and in which at least one (1) partner is authorized 
by law in this state to render a professional service described in the PLLC’s 
articles; 

(3) Professional corporations and professional associations, whether do- 
mestic or foreign, authorized by law in this state to render a professional 
service described in the PLLC’s articles; and/or 

(4) PLLCs, whether domestic or foreign, authorized by law in this state to 
render a professional service described in the PLLC’s articles. 

(c) Licensing authority eligibility rules. If a licensing authority with 
jurisdiction over a profession considers it necessary to prevent violation of the 
ethical standards of the profession, the licensing authority may, by rule, 
restrict or condition, or revoke in part, the authority of PLLCs subject to its 
jurisdiction to have the members or holders of financial rights described in 
subsection (b). A rule promulgated under this section does not, of itself, make 
a member or holder of financial rights of a PLLC, at the time the rule becomes 
effective, a disqualified person. 

(d) Void interests. Any membership interest, governance rights or finan- 
cial rights purported to be held by a person in violation of this section, or a rule 
promulgated under this section, is void. 

(e) Specified health care professionals. 

(1) Notwithstanding any other provision of this part, the following health 
care professionals shall have a right to be members or holders of financial 
rights of the same PLLC: 

(A) Optometrists licensed under title 63, chapter 8, and ophthalmolo- 

gists licensed under title 63, chapter 6 or 9; 
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(B) Podiatrists licensed under title 63, chapter 3, and physicians 
licensed under title 63, chapter 6 or 9, except radiologists, pathologists and 
anesthesiologists; 

(C) Doctors of chiropractic licensed under title 63, chapter 4, and 
physicians licensed under title 63, chapter 6 or 9, except radiologists, 
pathologists and anesthesiologists; 

(D) Physician assistants licensed under title 63, chapter 19, part 1, and 
physicians licensed under title 63, chapter 6 or 9, except radiologists, 
pathologists, and anesthesiologists; and 

(E) Advance practice nurses licensed under title 63, chapter 7, part 1, 
and physicians licensed under title 638, chapter 6 or 9, except radiologists, 
pathologists and anesthesiologists. 

(2) The services rendered by these health care professionals are consid- 
ered related and complementary to each other; provided, that nothing in this 
part shall be construed to alter the lawful scope of practice of a professional 
who is a member or holder of financial rights of a PLLC under this 
subsection (e); and provided, further, that nothing in this part shall be 
construed to allow any professional who is a member or holder of financial 
rights of a PLLC under this subsection (e) to conduct the professional’s 
practice in a manner contrary to the standards of ethics applicable to the 
professional’s profession. Such individual shall accurately state such indi- 
vidual’s professional credentials on any advertisement to the public. 


History. 
Acts 2005, ch. 286, § 1; 2006, ch. 620, § 56; 
2008, ch. 747, § 1. 


48-249-1110. Transfers. 


(a) Qualified persons only. Subject to §§ 48-249-507 and 48-249-508, a 
member or holder of financial rights of a PLLC may transfer such member’s or 
holder’s membership interest, governance rights or financial rights, as appli- 
cable, in the PLLC, only to qualified persons; provided, that nothing in this 
section shall be construed as prohibiting such a member or holder from 
transferring such member’s or holder’s financial rights to a financial institu- 
tion as collateral for a loan. 

(b) Prohibited transfers void. A transfer of a membership interest, 
governance rights or financial rights that is made in violation of subsection (a), 
except one made by operation of law or court judgment, is void. 


History. - 
Acts 2005, ch. 286, § 1. 


48-249-1111. Required purchase of membership interest and financial 
rights. 


(a) Purchase obligation. A PLLC shall purchase, or cause to be pur- 
chased by a qualified person, the membership interest of any member and the 
financial rights of any holder of financial rights, at a price that represents the 
fair value of the membership interest or financial rights as of the date of the 
occurrence of the event giving rise to the PLLC’s purchase obligation under 
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this subsection (a), from the personal representative of the member or holder 
of financial rights, the member or holder of financial rights or the disqualified 
person to whom the membership interest or financial rights has or have been 
transferred, as applicable, in accordance with this section, if: 

(1) The member or holder of financial rights dies; 

(2) The member or holder of financial rights becomes a disqualified 
person, except as provided in subsection (c); 

(3) The membership interest of a member or the financial rights of a 
holder is or are transferred by operation of law or court judgment to a 
disqualified person, except as provided in subsection (c); or 

(4) The member or holder of financial rights retires, withdraws from or 
terminates employment with the PLLC. 

(b) Purchase terms. If the amount of fair value and other terms of 
payment for the membership interest or financial rights are fixed, or are to be 
determined by the LLC documents or a private agreement, the amount and 
terms so fixed or determined govern. If the amount of fair value and other 
terms of payment are not so fixed or determined by the LLC documents or a 
private agreement, the PLLC shall purchase the membership interest or 
financial rights in accordance with § 48-249-1112. 

(c) Limited disqualification. This section does not require the al hires of 
a membership interest or financial rights in the event a member or holder of 
financial rights becomes a disqualified person, if the disqualification lasts no 
more than five (5) months from the date the disqualification occurs. 

(d) Other benefits. This section and § 48-249-1112 do not prevent or 
relieve a PLLC from paying to a former member or holder pension benefits or 
other deferred compensation for services rendered by the former member or 
holder, if otherwise permitted by law. 

(e) Specific enforcement. Any governing terms contained in the LLC 
documents of a PLLC or a private agreement as to the amount of fair value and 
other terms of payment for a membership interest or financial rights are 
specifically enforceable. 


History. 
Acts 2005, ch. 286, § 1; 2006, ch. 620, § 57. 


48-249-1112. Purchase notice, acceptance and termination of interest. 


(a) Purchase notice. If a membership interest or financial rights is 
required to be purchased under § 48-249-1111, the PLLC shall deliver a 
written notice to the person who is entitled to receive payment in respect of the 
membership interest or financial rights under § 48-249-1111(a), offering to 
purchase the membership interest or financial rights at a price the PLLC 
believes to represent its fair value as of the date of the occurrence of the event 
giving rise to the PLLC’s purchase obligation under § 48-249-1111(a). The 
notice shall be accompanied by the PLLC’s balance sheet for a fiscal year 
ending not more than sixteen (16) months before the effective date of the 
notice, the PLLC’s income statement for that year, a statement of changes in 
equity of the PLLC for that year, and the PLLC’s latest available interim 
financial statements, if any. 
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(b) Acceptance. The person who is entitled to receive payment in respect of 
a membership interest or financial rights under § 48-249-1111(a) has thirty 
(30) days after the effective date of the notice to accept the PLLC’s offer, or to 
demand that the PLLC commence a proceeding under § 48-249-1113, to 
determine the fair value of the membership interest or financial rights. If such 
person accepts the offer, the PLLC shall make payment for the membership 
interest or financial rights within sixty (60) days after the effective date of the 
notice, unless a later date is agreed on, upon the transfer of the membership 
interest or financial rights from such person to the PLLC. 

(c) Termination. After the PLLC makes payment for the membership 
interest or financial rights, the person who was entitled to receive payment in 
respect of the membership interest or financial rights under § 48-249-1111(a), 
as well as the member or holder of financial rights whose membership interest 
or financial rights have been purchased, if different from such person, has no 
further membership interest or financial rights in the PLLC. 


History. 
Acts 2005, ch. 286, § 1. 


48-249-1113. Commencement of fair value determination proceeding. 


(a) Right to commence proceeding. If the person who is entitled to 
receive payment in respect of a membership interest or financial rights under 
§ 48-249-1111(a) does not accept the PLLC’s offer under § 48-249-1112(b), 
within the thirty-day period specified in § 48-249-1112(b), such person may, 
during the following thirty-day period, deliver a written notice to the PLLC 
demanding that the PLLC commence a proceeding to determine the fair value 
of the membership interest or financial rights. The PLLC may commence a 
proceeding to determine the fair value of the membership interest or financial 
rights at any time during the sixty (60) days following the effective date of the 
PLLC’s notice under § 48-249-1112(a). If the PLLC does not do so, the person 
who is entitled to receive payment in respect of the membership interest or 
financial rights under § 48-249-1111(a) may commence a proceeding against 
the PLLC to determine the fair value of the membership interest or financial 
rights. | 

(b) Jurisdiction. A proceeding brought to determine the fair value of a 
membership interest or financial rights under subsection (a) shall be brought 
in a court of record having equity jurisdiction in the county where the PLLC’s 
principal executive office, or, if not in this state, its registered office, is located. 
The PLLC and the person who is entitled to receive payment in respect of the 
membership interest or financial rights under § 48-249-1111(a) shall each be 
made a party to the proceeding. The PLLC, at its expense, shall notify, in 
writing, all of the other members and any other person the court directs of the 
commencement of the proceeding. The jurisdiction of the court in which the 
proceeding is commenced is plenary and exclusive. 

(c) Appraisers. The court may appoint one (1) or more persons as apprais- 
ers to receive evidence and recommend a decision on the question of fair value. 
The appraisers have the power described in the order appointing them, or in 
any amendment to such order. 

(d) Right to judgment. The person who is entitled to receive payment in 
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respect of a membership interest or financial rights under § 48-249-1111(a) is 
entitled to judgment for the fair value of the membership interest or financial 
rights determined by the court as of the date of the occurrence of the event 
giving rise to the PLLC’s purchase obligation under § 48-249-1111(a), together 
with interest from that date at a rate determined by the court to be fair and 
equitable. 

(e) Installment payments. The court may order the judgment paid in such 
installments as may be determined by the court. 


History. 
Acts 2005, ch. 286, § 1. 


48-249-1114. Assessment of proceeding costs. 


(a) Determination and assessment. In a fair value proceeding com- 
menced under § 48-249-1113, the court shall determine all costs of the 
proceeding, including the reasonable compensation and expenses of appraisers 
appointed by the court, and the court shall assess the costs against the PLLC. 
Notwithstanding this subsection (a), the court may assess those costs in an 
amount the court determines to be equitable against the person who is entitled 
to receive payment in respect of the membership interest or financial rights 
under § 48-249-1111(a), if the court determines that such person acted 
arbitrarily, vexatiously or not in good faith in refusing to accept the PLLC’s 
offer. 

(b) Other fees and expenses. The court may also: 

(1) Assess the fees and expenses of counsel and experts for the person who 
is entitled to receive payment in respect of the membership interest or 
financial rights under § 48-249-1111(a) against the PLLC, and in favor of 
such person, if the court determines that the fair value of the membership 
interest or financial rights substantially exceeded the amount offered by the 
PLLC or that the PLLC did not make an offer; or 

(2) Assess the fees and expenses of counsel and experts for the PLLC 
against the person who is entitled to receive payment in respect of the 
membership interest or financial rights under § 48-249-1111(a), and in favor 
of the PLLC, if the court finds that the fair value of the membership interest 
or financial rights did not substantially exceed the amount offered by the 
PLLC. 


History. 
Acts 2005, ch. 286, § 1. 


48-249-1115. Termination of membership interest or financial rights of 
a disqualified person. 


If the membership interest or financial rights of a member or holder of 
financial rights is not or are not purchased under § 48-249-1112 or 48-249- 
1113 within ten (10) months after the death of the member or holder, or within 
five (5) months after the occurrence of any other event giving rise to the PLLC’s 
purchase obligation under § 48-249-1111(a), the PLLC shall immediately 
terminate the membership interest or financial rights on the PLLC’s books, 
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and the person who is entitled to receive payment in respect of the membership 
interest or financial rights under § 48-249-1111(a), as well as the member or 
holder of financial rights, if different from such person, has no further 
membership interest or financial rights in the PLLC, other than such person’s 
right to payment of the fair value of the membership interest or financial rights 
under § 48-249-1112 or 48-249-1113. 


History. 
Acts 2005, ch. 286, § 1. 


48-249-1116. Disqualification of members and other persons. 


If any member or holder of financial rights of a PLLC becomes disqualified 
to render those professional services for which the PLLC was formed, or has 
elected professional LLC status within this state, such member or holder shall 
be deemed to have resigned and withdrawn from the PLLC, and shall have no 
further interests as a member or holder in the PLLC, other than the right to 
receive any distribution to which such member or holder may be entitled as a 
member or holder under the LLC documents or §§ 48-249-1111 — 48-249-1115, 
if applicable. If any member, manager, director, officer, agent or employee of a 
domestic or foreign PLLC who is rendering professional service to the public 
within this state becomes legally disqualified to render those professional 
services within this state, that member, manager, director, officer, agent or 
employee shall immediately sever all professional employment and profes- 
sional relationships with, and financial interests in, that domestic or foreign 
PLLC. A domestic PLLC’s failure to require compliance with this provision 
shall constitute a ground for the dissolution of the PLLC by the secretary of 
state, and a foreign PLLC’s failure to require compliance with this provision 
shall constitute a ground for the revocation of the foreign PLLC’s certificate of 
authority in this state by the secretary of state. 


History. 
Acts 2005, ch. 286, § 1. 


48-249-1117. Directors, managers and officers. 


If persons other than qualified persons are permitted by the licensing 
authority to serve as directors, managers or officers of a PLLC, not less than 
one half (4) of the directors, if any, all managers, if any, and all officers, if any, 
except the secretary, assistant secretary and treasurer, if any, of a PLLC, shall 
be qualified persons with respect to the PLLC. 


History. 
Acts 2005, ch. 286, § 1. 


48-249-1118. Privilege. 


A privilege applicable to communications between an individual rendering 
professional services and the person receiving the services recognized under 
the statutes or common law of this state is not affected by this part. The 
privilege applies to a domestic or foreign PLLC and to its members, holders of 
financial rights, directors, managers, officers and employees in all situations in 


48-249-1119 LIMITED LIABILITY COMPANIES 810 
which it applies to communications between an individual rendering profes- 


sional services on behalf of the PLLC and the person receiving the services. 


History. 
Acts 2005, ch. 286, § 1. 


48-249-1119. Liability. 


(a) Individual professional liability. Each individual who renders pro- 
fessional services as a member, holder of financial rights, director, manager, 
officer, employee or other agent of a domestic or foreign PLLC is liable for such 
person’s own negligent or wrongful acts or omissions, to the same extent as if 
the person rendered the services as a sole practitioner. A member, holder of 
financial rights, director, manager, officer, employee or other agent of a 
domestic or foreign PLLC is not liable, however, for the conduct of other 
members, holders of financial rights, directors, managers, officers, employees 
or agents of the PLLC, unless such person is also at fault. 

(b) PLLC professional liability. A domestic or foreign PLLC whose 
members, holders of financial rights, directors, managers, officers; employees 
or other agents perform professional services within the scope of their 
employment, or of their apparent authority to act for the domestic or foreign 
PLLC, is liable to the same extent as such members, holders of financial rights, 
directors, managers, officers, employees or other agents. 

(c) General limited liability. Except as otherwise provided by this part, 
the personal liability of a member, holder of financial rights, director, manager, 
officer, employee, or other agent of a domestic or foreign PLLC, is no greater, 
in any respect, than the liability of a member, holder of financial rights, 
director, manager, officer, employee or other agent of an LLC formed under this 
chapter. 


History. 
Acts 2005, ch. 286, § 1. 


NOTES TO DECISIONS 


1. Sole Member Not Liable. 

Cat owners’ claims against a veterinarian 
who was the sole member of an LLC were 
dismissed where the owners introduced no evi- 
dence that the member contributed in any way 
to the cat’s injury or ultimate demise, the 
veterinarian and the technician who improp- 


erly placed a feeding tube in the cat’s trachea 
were both employees of the LLC, and the own- 
ers introduced no evidence that either the cet- 
erinarian or the technician were improperly 
trained or improperly hired. Delany v. Kriger, 
— §.W.3d —, 2019 Tenn. App. LEXIS 139 
(Tenn. Ct. App. Mar. 20, 2019). 


48-249-1120. Mergers and conversions. 


(a) Mergers and conversions permitted. A PLLC may merge with or 
into, or convert into, any other entity permitted to render the professional 
services of the PLLC in this state, in the same manner and to the same extent 
as LLCs under part 7 of this chapter, and any entity permitted to render 
professional services of a PLLC in this state may convert into a PLLC, in the 
Same manner and to the same extent as other entities under part 7 of this 
chapter. 

(b) Compliance. If the surviving entity or entity resulting from the 
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conversion is an LLC and is to render professional services in this state, it shall 
comply with this part. 


History. 
Acts 2005, ch. 286, § 1. 


48-249-1121. Cessation of professional services. 


If a domestic PLLC ceases to render professional services, it shall amend or 
restate its articles to delete references to rendering professional services and to 
conform its name to the requirements of § 48-249-106. After the amendment 
or restatement becomes effective, the domestic PLLC may continue in exis- 
tence as an LLC under this chapter, and it is no longer subject to this part. If 
a foreign PLLC that is authorized to transact business in this state ceases to 
render professional services in this state, it shall amend its certificate of 
authority to delete references to rendering professional services and to conform 
its name to the requirements of § 48-249-903. After the amendment becomes 
effective, the foreign PLLC may continue its authority to transact business in 
this state as a foreign LLC, and it is no longer subject to this part. 


History. 
Acts 2005, ch. 286, § 1. 


48-249-1122. Dissolution. 


The attorney general and reporter may commence a proceeding to dissolve a 
PLLC under § 48-249-617, if: 

(1) The secretary of state or a licensing authority with jurisdiction over a 
professional service described in the PLLC’s articles serves written notice on 
the PLLC, in accordance with § 48-249-112, that it has violated or is 
violating a provision of this part; 

(2) The PLLC does not correct each alleged violation, or demonstrate to 
the reasonable satisfaction of the secretary of state or licensing authority 
that such violation did not occur, within sixty (60) days after service of the 
notice, in accordance with § 48-249-112; and 

(3) The secretary of state or licensing authority certifies to the attorney 
general and reporter a description of the violation, that it properly notified 
the PLLC of the violation, and that the PLLC did not correct such violation, 
or demonstrate that it did not occur, within sixty (60) days after service of 
the notice, in accordance with § 48-249-112. 


History. 
Acts 2005, ch. 286, § 1. 


48-249-1123. Foreign PLLCs. 


(a) Certificate of authority required. Except as provided in subsection 
(c), a foreign PLLC may not transact business in this state until it obtains a 
certificate of authority from the secretary of state. 

(b) Requirements. A foreign PLLC may not obtain a certificate of author- 
ity, unless: 

(1) Its name satisfies the requirements of § 48-249-1108; 
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(2) It is formed for one (1) or more of the purposes referenced in, and 
satisfies the requirements of § 48-249-1104; and 
(3) All of its members, holders of financial rights, or their equivalent, if 
any, directors, or their equivalent, if any, managers, or their equivalent, if 
any, and officers, or their equivalent, if any, are licensed in one (1) or more 
states to render a professional service described in its articles; provided, 
however, that, if the licensing authority of this state permits persons other 
than qualified persons to serve as directors, managers or officers of a PLLC, 
not less than one half (?4) of its directors, or their equivalent, if any, all of its 
managers, or their equivalent, if any, and all of its officers, or their 
equivalent, if any, except the secretary, assistant secretary and treasurer, if 
any, shall be qualified persons with respect to the foreign PLLC. 
(c) Exception. A foreign PLLC is not required to obtain a certificate of 
authority in this state, unless it maintains, or intends to maintain an office, in 
this state for conduct of business or professional practice. 


History. 
Acts 2005, ch. 286, § 1. 


48-249-1124. Application for a certificate of authority. 


The application of a foreign PLLC for a certificate of authority in this state 
shall: 
(1) Contain the information required in § 48-249-904; 
(2) State that it is a foreign PLLC; 
(3) State that its purpose is to render specified professional services; and 
(4) Include a statement that the requirements of § 48-249-1123(b)(3) are 
satisfied. 


History. 
Acts 2005, ch. 286, § 1. 


48-249-1125. Revocation. 


The secretary of state may administratively revoke the certificate of author- 
ity of a foreign PLLC authorized to transact business in this state, if a licensing 
authority with jurisdiction over a professional service described in the foreign 
PLLC’s certificate of authority certifies to the secretary of state that the foreign 
PLLC has violated or is violating a provision of this part, and describes the 
violation in the certification. 


History. 
Acts 2005, ch. 286, § 1. 


48-249-1126. Offense — Penalty. 


(a) False document. A person commits a Class B misdemeanor, punish- 
able by a fine of not more than five hundred dollars ($500), if such person signs 
a document such person knows is false in any material respect, with intent 
that the document be delivered to the licensing authority for filing. 

(b) Other offenses. The offense created by this section is in addition to any 
other offense created by law for the same conduct. 
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History. 
Acts 2005, ch. 286, § 1. 


Cross-References. 
Penalty for Class B misdemeanor, § 40-35- 
tp i 


48-249-1127. Delivery of articles or certificate of authority to licensing 
authority. | 


A domestic PLLC may not render professional services in this state until it 
delivers a certified copy of its articles to each licensing authority with 
jurisdiction over a professional service described in the articles, and a foreign 
PLLC may not render professional services in this state until it delivers a 
certified copy of its certificate of authority to transact business in this state to 
each licensing authority with jurisdiction over a professional service described 
in the certificate of authority. 


History. 
Acts 2005, ch. 286, § 1. 


48-249-1128. Annual qualification statement. 


(a) Statement if required by licensing authority. If required by a rule 
promulgated by the licensing authority having jurisdiction over a professional 
service described in the articles of a domestic PLLC or certificate of authority 
of a foreign PLLC, each such domestic PLLC and each such foreign PLLC that 
is authorized to transact business in this state shall deliver, for filing to each 
licensing authority having jurisdiction over a professional service described in 
the domestic PLLC’s articles or foreign PLLC’s certificate of authority, an 
annual statement of qualification setting forth: 

(1) The names and usual business addresses of its members, holders of 
financial rights, or their equivalents, if any, directors, or their equivalents, if 
any, managers, or their equivalents, if any, and officers, or their equivalents, 
if any; and 

(2) Information required by rule promulgated by the licensing authority 
to determine compliance with this part and other rules promulgated under 
this part. 

(b) Delivery date. The first qualification statement of a domestic or foreign 
PLLC required under this section shall be delivered to the licensing authority 
between January 1 and April 1 of the year following the adoption of a rule 
requiring such statements and the calendar year in which the domestic PLLC 
was formed, professional LLC status was elected for the PLLC, or the foreign 
PLLC was authorized to transact business in this state, as applicable. 
Subsequent qualification statements shall be delivered to the licensing author- 
ity between January 1 and April 1 of the following calendar years. 

(c) No additional information. Any information required by a licensing 
authority, pursuant to this section, shall be submitted in the annual statement 
of qualification, and the licensing authority shall have no authority to require 
a domestic PLLC to include in its articles, filed pursuant to §§ 48-249-201, 
48-249-202 and 48-249-1103, any information other than that which is specifi- 
cally prescribed by §§ 48-249-201, 48-249-202 and 48-249-1103, or to require a 
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foreign PLLC to include in its application for certificate of authority, filed 
pursuant to §§ 48-249-904 and 48-249-1124, or any amendment of such 
certificate of authority, any information other than that which is specifically 
prescribed by §§ 48-249-904 and 48-249-1124. 


History. 
Acts 2005, ch. 286, § 1. 


48-249-1129. Rules. 


Each licensing authority is empowered to promulgate rules expressly 
authorized by this part if the rules are consistent with the public interest or 
required by the public health or welfare, or by generally recognized standards 
of professional conduct. 


History. 
Acts 2005, ch. 286, § 1. 


48-249-1130. Jurisdiction of licensing authority. 


This part does not restrict the jurisdiction of a licensing authority over 
individuals rendering a professional service within the jurisdiction of the 
licensing authority, nor does it affect the interpretation or application of any 
law pertaining to standards of professional conduct, except that, notwithstand- 
ing any other provision of this chapter, this part expressly provides that 
persons engaged in a professional service are expressly authorized to form or 
elect professional LLC status for a PLLC in which to conduct their business 
and limit their liability for the acts of others. 


History. 
Acts 2005, ch. 286, § 1. 


48-249-1131. Amendment of existing laws and right to practice profes- 
sion in other forms. 


Notwithstanding any other provision of this chapter, the prior laws of this 
state, with respect to the practice and regulation of professional services 
rendered by or through a domestic or foreign PLLC and the laws of this state 
relating to the regulation of professional services, are hereby amended and 
superseded to the extent such laws are inconsistent as to form of organization 
with this chapter and are deemed amended to permit the provision of 
professional services within this state by domestic PLLCs and foreign PLLCs 
that are authorized to transact business in this state. This part does not affect — 
an existing or future right or privilege to render professional services through 
the use of any other form of entity. 


History. 
Acts 2005, ch. 286, § 1. 


48-249-1132. Reservation of power to amend or repeal. 


The general assembly has the power to amend or repeal all or part of this 
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part at any time, and all domestic and foreign PLLCs that are subject to this 
part are governed by the amendment or repeal. 


History. 
Acts 2005, ch. 286, § 1. 


48-249-1133. Applicability — Savings clause. 


Section 48-249-1002 applies to domestic PLLCs, including domestic PLLCs 
formed under the Tennessee Limited Liability Company Act, compiled in 
chapters 201-248 of this title, and LLCs formed under the Tennessee Limited 
Liability Company Act, for which professional LLC status has been elected 
under the Tennessee Limited Liability Company Act, and foreign PLLCs to the 
same extent as those provisions apply to other domestic and foreign LLCs. 


History. 
Acts 2005, ch. 286, § 1. 
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Grand lodge, §§48-102-101 to 48-102-108. 
Torts. 
Nonprofit associations. 
Immunity from suit, 
Directors, trustees and members of 
governing bodies, §48-58-601. 
Veterans’ organizations, §§48-102-401 to 
48-102-405. 


ASSUMED NAME. 
Corporations. 
Assumed corporate name, §48-14-101. 
Revised limited liability company act of 
2005, §48-249-106. 
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ATTORNEY GENERAL. 
Charities. 
Solicitation of charitable funds. 
Violations of part. 

Actions brought through attorney 

general, §48-101-514. 
Foreign limited liability companies. 
Transacting business without certificate of 
authority. 
Injunctive relief, §48-246-602. 

Revised limited liability company act of 

2005, §48-249-914. 
Limited liability companies. 
Judicial dissolution. 
Application by attorney general, 
§48-245-902. 
Nonprofit corporations. 
Dissolution. 
Voluntary dissolution. 
Notices to attorney general, §48-64-103. 
Notice to attorney general of certain 
proceedings, §48-51-701. 
Public benefit corporations. 

Mergers, membership exchanges, entity 
conversions and for-profit 
conversions, §48-61-123. 

Restrictions on public benefit 
corporation mergers, etc, 
§48-61-122. 
Sale of assets, §48-62-103. 
Public benefit hospital sales and 
conveyances. 
Decision as to conveyance, §48-68-204. 
Consultation with experts and 
government agencies, §48-68-209. 
Criteria for decision, §§48-68-206, 
48-68-2077. 
Information necessary to complete review 
of transaction, §48-68-208. 
Enforcement of provisions, §48-68-211. 
Notice prior to conveyance, §48-68-203. 
Publication of notice, §48-68-205. 
Public record status of documents 
submitted to attorney general, 
§48-68-210. 


ATTORNEYS AT LAW. 
Corporations. 
Dissenting shareholders. 
Judicial appraisal of shares. 
Attorneys’ fees, §48-23-302. 
Professional corporations. 
Generally, §§48-101-601 to 48-101-635. 
Limited liability companies. 
Inspection of records by members. 
Scope of inspection right, §48-228-103. 
Special legal counsel. 
Defined, §48-243-101. 
Professional limited liability companies. 
General provisions, §§48-248-101 to 
48-248-606. 
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ATTORNEYS AT LAW —Cont’d 
Professional limited liability companies 
—Cont’d 
Revised limited liability company act of 
2005, §§48-249-1101 to 48-249-1133. 


ATTORNEYS’ FEES. 
Charities. 
Solicitation of charitable funds. 
Actions for violations of part, 
§48-101-520. 
Corporations. 
Dissenting shareholders. 
Judicial appraisal of shares, §48-23-302. 
Limited liability companies. 
Derivative actions, §48-230-105. 
Dissenters’ rights. 
Court costs and counsel fees, §48-231-302. 
Revised limited liability company act of 
2005. 
Access to information, remedies for 
failure to allow, §48-249-308. 
Derivative actions. 
Award of expenses, §48-249-804. 
Judicial dissolution and termination. 
Bond to cover costs and fees, 
§48-249-618. 
Revised limited liability company act of 
2005. 
Access to information, remedies for failure 
to allow, §48-249-308. 
Derivative actions. 
Award of expenses, §48-249-804. 
Judicial dissolution and termination. 
Bond to cover costs and fees, §48-249-618. 


AUDITS. 
Charities. 
Solicitation of charitable funds. 
Professional solicitors. 
Financial reports, §48-101-507. 


AUTHORIZED CORPORATION 
PROTECTION, §§48-103-401 to 
48-103-406. 


B 


BANKRUPTCY AND INSOLVENCY. 
Limited liability companies. 
Dissolution. 
Occurrence of event. 
Warranting, §48-245-101. 


BANKS AND FINANCIAL 
INSTITUTIONS. 
Development credit corporations. 
Defined, §48-101-102. 
Membership, §48-101-110. 
Foreign limited liability companies. 
Activities not considered transacting 
business. 
Maintaining bank accounts, §48-246-102. 
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BANKS AND FINANCIAL INSTITUTIONS 
—Cont’d 
Foreign limited liability companies 
—Cont’d 
Transactions not constituting doing 
business. 
Maintaining bank accounts. 
Revised limited liability company act of 
2005, §48-249-902. 
Securities. 
Exemption from registration as 
broker-dealer, §48-1-109. 


BENEFIT CORPORATIONS (FOR 
PROFIT), §$48-28-101 to 48-28-109. 

Applicability of provisions, §48-28-102. 

Best interests of shareholders and 
beneficiaries of public benefit. 

Directors’ duties, §48-28-106. 

Management of corporation, §48-28-104. 

Charters. 
Public benefit provisions. 
Amending or deleting. 
Restrictions, §48-28-104. 
Definition of public benefit provision, 
§48-28-104. 

Definitions, §48-28-103. 
Derivative actions. 

Standing of shareholders to maintain, 
§48-28-108. 

Directors. 

Best interests of shareholders and 
beneficiaries of public benefit, 
§48-28-106. 

Duties, §48-28-106. 

Dissenting shareholders. 

Merger, conversion, etc, of corporation into 
for-profit benefit corporation, 
§48-28-104. 

Foreign for-profit benefit corporations. 

Defined, §48-28-103. 

Governing law, §48-28-102. 
Management of corporation. 

Best interests of shareholders and 
beneficiaries of public benefit, 
§48-28-104. 

Meetings. 

Notice, §48-28-107. 

Merger, conversion, etc, of corporation 
into for-profit benefit corporation. 

Restrictions, §48-28-104. 

Merger, conversion, etc, of for-profit 
benefit corporation into other entity. 

Restrictions, §48-28-104. 

Notice of meetings, §48-28-107. 
Notice of status as benefit corporation. 

Conspicuous notice, §48-28-105. 

Public benefit provisions. 

Amending or deleting. 

Restrictions, §48-28-104. 
Defined, §48-28-103. 
Public benefits. 
Defined, §48-28-103. 
Reports. 

Annual benefit reports to shareholders, 

§48-28-107. 
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BENEFIT CORPORATIONS (FOR 
PROFIT) —Cont’d 

Short title, §48-28-101. 

Statutory construction. 

Provisions applicable to other domestic 
business corporations. 
Effect of benefit corporation provisions, 
§48-28-109. 


BEQUESTS. 
Nonprofit corporations. 
Mergers, membership exchanges, entity 
conversions and for-profit conversions. 
Surviving entity, gifts, bequests, devises, 
etc, inure to benefit of, §48-61-124. 


BOND ISSUES. 
Corporations. 
Health, educational and housing facility 
corporations, §§48-101-310, 48-101-311. 
Electric G&T cooperatives. 
Certain provisions not applicable to, 
§48-69-120. 
Participation certificates. 
Bonds or notes secured by mortgages or 
deeds of trust. 
Sellers to hold legal title to bonds or 
notes, §48-1-201. 


BONDS, SURETY. 
Corporations. 
Dissolution. 
Judicial dissolution. 
Petitioner, §48-24-302. 
Limited liability companies. 
Judicial dissolution, §48-245-903. 
Revised limited liability company act of 
2005. 
Advance of expenses for actions, 
§48-249-115. 
Judicial dissolution and termination. 
Bond to cover costs and fees, 
§48-249-618. 
Revised limited liability company act of 
2005. 
Advance of expenses for actions, 
§48-249-115. 
Judicial dissolution and termination. 
Bond to cover costs and fees, §48-249-618. 
Securities. 
Broker-dealers, agents and investment 
advisers, §48-1-110. 


BURDEN OF PROOF. 
Limited liability companies. 
Board of governors. 
Standard of conduct, §48-239-115. 
Member-managed LLC, §48-240-102. 


BUSINESS ASSOCIATIONS. 
Limited liability companies. 
Foreign limited liability companies, 
§§48-246-101 to 48-247-202. 
Foreign professional limited liability 
companies, §§48-248-501 to 48-248-606. 
General provisions, §§48-201-101 to 
48-245-1201. 


INDEX 


BUSINESS ASSOCIATIONS —Cont’d 
Limited liability companies —Cont’d 
Nonprofit limited liability companies, 
§§48-101-701 to 48-101-708, 48-101-801 
to 48-101-809. 
Professional limited liability companies. 
General provisions, §§48-248-101 to 
48-248-606. 
Revised limited liability company act of 
2005, §§48-249-1101 to 48-249-1133. 
Revised limited liability company act of 
2005, §§48-249-101 to 48-249-1133. 


BUSINESS COMBINATIONS, §§48-103-201 
to 48-103-209. 


CEMETERIES. 
Actions. 
Not-for-profit cemetery corporations, 
associations and organizations. 
Immunity from suit. 
Directors, trustees and members of 
governing bodies, §48-58-601. 
Immunity. 
Not-for-profit cemetery corporations, 
associations and organizations. 
Immunity from suit. 
Directors, trustees and members of 
governing bodies, §48-58-601. 
Liability. 
Not-for-profit cemetery corporations, 
associations and organizations. 
Immunity from suit. 
Directors, trustees and members of 
governing bodies, §48-58-601. 
Negligence. 
Not-for-profit cemetery corporations, 
associations and organizations. 
Immunity from suit. 
Directors, trustees and members of 
governing bodies, §48-58-601. 
Not-for-profit cemetery corporations, 
associations and organizations. 
Immunity from suit. 
Directors, trustees and members of 
governing bodies, §48-58-601. 
Torts. 
Not-for-profit cemetery corporations, 
associations and organizations. 
Immunity from suit. 
Directors, trustees and members of 
governing bodies, §48-58-601. 


CHARITABLE SOLICITATIONS, 
§§48-101-501 to 48-101-521. 
Actions. 
Recovery of damages, §48-101-520. 
Violations of part. 
Actions brought by secretary of state, 
§48-101-514. 
Applicability of chapter, §48-101-502. 
Arrest warrants, §48-101-514. 
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CHARITABLE SOLICITATIONS —Cont’d 
Attorney general. 

Violations of part. 

Actions brought through, §48-101-514. 
Attorneys’ fees. 

Actions for violations of part, §48-101-520. 
Audits. 

Professional solicitors. 

Financial reports, §48-101-507. 
Civil defense organizations. 
Provisions of part not applicable to local 
organizations, §48-101-502. 
Collection receptacles for donated 
clothing, household goods, etc. 
Damages for property owners suffering loss 
of money, §48-101-513. 

Fine to enforce provisions, §48-101-513. 

Maintenance of receptacle, §48-101-513. 

Permission to place and operate receptacle, 

§48-101-513. 
Removal requests, §48-101-513. 
Sign on receptacle containing disclosures 
required by provisions, §48-101-513. 
Commercial co-venturers. 

Requirements, §48-101-519. 

Conduct of solicitation campaigns. 

Records regarding, §48-101-509. 
Construction of chapter, §48-101-518. 
Contempt. 

Public or private investigations. 

Refusal to obey subpoena, §48-101-514. 
Contested cases. 

Enforcement of penalties, §48-101-514. 
Costs. 

Actions for violations of part, §48-101-520. 
Criminal liability, §48-101-515. 
Damages. 

Recovery, §48-101-520. 

Declaratory judgments. 

Violations of part, §48-101-520. 
Definitions, §48-101-501. 

Educational institutions, §48-101-502. 

Organizations gross revenue, §48-101-504. 

Religious institutions, §48-101-502. 
Disasters. 

Contributions for disasters. 

Financial reports, §48-101-521. 

Disaster, defined, §48-101-501. 
Disclosures. 

Required disclosures, §48-101-513. 
Educational institutions. 

Provisions of part not applicable to, 

§48-101-502. 
Exemptions from provisions of part, 
848-101-502. 
Fairs. 
Provisions of part not applicable to, 
§48-101-502. 
Fees. 
Registration, §48-101-504. 
Professional solicitors and employees, 
§48-101-507. 
Felonies, §48-101-515. 
Financial records, §48-101-509. 
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CHARITABLE SOLICITAFIONS —Cont’d 
Foreign organizations and solicitors. 
Service of process, §48-101-516. 
Funds. 
Disposition of proceeds, §48-101-517. 
Hearings. 
Penalties. 
Enforcement, §48-101-514. 
Hospitals. 
Provisions of part not applicable, 
§48-101-502. 
Injunctions. 
Violations of provisions, §48-101-514. 
Inspections. 
Records, §48-101-509. 
Investigations, §48-101-514. 
Public or private investigations, 
§48-101-514. 
Limitation of actions. 
Private actions commenced under part, 
§48-101-520. 
Misdemeanors, §48-101-515. 
Nonresidents. 
Service of process, §48-101-516. 
Notices. 
Required notices, §48-101-513. 
Penalties. 
Violation of part. 
Civil penalties, §48-101-514. 
Political parties or candidates. 
Provisions of part not applicable, 
§48-101-502. 
Professional solicitors. 
Audits. 

Financial reports, §48-101-507. 
Disclosure requirements, §48-101-513. 
Fee. 

Registration, §48-101-507. 

Employees, §48-101-507. 
Financial reports, §48-101-507. 
Identification of solicitor, §48-101-512. 
Notice. 

Required notice, §48-101-513. 
Prohibited acts, §48-101-513. 
Qualifications, §48-101-507. 

Records, §48-101-513. 
Retention of employee information, 

§48-101-507. 

Registration, §48-101-507. 

Reports. 
Financial reports, §48-101-507. 

Receptacles in public view for collection 

of donated clothing, household 
goods, etc. 

Damages for property owners suffering loss 

of money, §48-101-513. 

Fine to enforce provisions, §48-101-513. 

Maintenance of receptacle, §48-101-513. 

Permission to place and operate receptacle, 
§48-101-513. 

Removal requests, §48-101-513. 

Sign on receptacle containing disclosures 

required by provisions, §48-101-513. 

Reciprocal agreements, §48-101-510. 
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CHARITABLE SOLICITATIONS —Cont’d 
Records. 
Commercial co-venturers, §48-101-519. 
Conduct of solicitation campaigns, 
§48-101-509. 
Fiscal records, §48-101-509. 
Inspection, §48-101-509. 
Public records. 
Inspection, §48-101-511. 
Registration. 
Affiliates of parent organization. 
Filings, §48-101-505. 
Certificate, §48-101-506. 
Commercial co-venturers, §48-101-519. 
Denial of exemption or registration. 
Hearing. 
Review, §48-101-508. 
Exemptions from chapter. 
Denial of exemption or registration. 
Hearing, §48-101-508. 
Fees, §48-101-504. 
Professionai solicitors and employees, 
§48-101-507. 
Filings, §48-101-504. 
Affiliates of parent organization, 
§48-101-505. 
Forms, §48-101-504. 
Funds. 
Disposition of proceeds, §48-101-517. 
Generally, §48-101-504. 
Professional solicitors, §48-101-507. 
Renewal, §48-101-506. 
Statement, §48-101-504. 
Suspension or revocation, §48-101-514. 
Withdrawal, §48-101-506. 
Religious institutions. 
Provisions of part not applicable to, 
§48-101-502. 
Reports. 
Financial reports. 
Contributions for disasters, §48-101-521. 
Professional solicitors. 
Financial reports, §48-101-507. 
Rescue squads. 
Provisions of part not applicable to, 
§48-101-502. 
Secretary of state. 
Duties, §48-101-503. 
Enforcement by secretary of state, 
§48-101-514. 
Settlements. 
Violations of part. 
Acceptance of reasonable offer of 
settlement, §48-101-520. 
Statute of limitations. 
Private actions commenced under part, 
§48-101-520. 
Subpoenas. 
Public or private investigations, 
§48-101-514. 
Suspension or revocation of registration, 
§48-101-514. 
Unfair, false, misleading or deceptive 
acts. 
Unlawful, §48-101-513. 
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CHARITABLE SOLICITATIONS —Cont’d 
Venue. 
Civil penalties. 
Proceedings for assessment, §48-101-514. 
Violations of chapter, §48-101-513. 
Enforcement by secretary of state, 
§48-101-514. 
Recovery of damages, §48-101-520. 
Volunteer fire departments. 
Provisions of part not applicable to, 
§48-101-502. 
Warrants. 
Violations of part. 
Issuance, §48-101-514. 


CHARITIES. 
Charitable solicitations, §§48-101-501 to 
48-101-521. 
Corporations. 
Donations. 
Power to make donations, §48-13-102. 
Nonprofit corporations. 
General provisions, §§48-51-101 to 
48-68-211. 
Fees. 
Professional solicitors. 
Registration fee, §48-101-507. 
Nonprofit corporations generally, 
§§48-51-101 to 48-68-211. 
Reports. 
Financial reports. 
Contributions for disasters, §48-101-521. 
Professional solicitors, §48-101-507. 
Solicitation of charitable funds, 
§§48-101-501 to 48-101-521. 


CHIROPRACTORS. 
Professional limited liability companies. 
Revised limited liability company act of 
2005. 
Right to form and act as members, 
§48-249-1109. 


CHURCHES. 
Corporations. 
Nonprofit corporations. 
Applicability of provisions to religious 
corporations, §48-67-101. 
Exceptions, §48-67-102. 
General provisions, §§48-51-101 to 
48-68-211. 
Nonprofit corporations. 
Applicability of provisions to religious 
corporations, §48-67-101. 
Exceptions, §48-67-102. 
General provisions, §§48-51-101 to 
48-68-211. 


CIVIL DEFENSE. 
Charities. 
Solicitation of charitable funds. 
Local civil defense organizations, 
Provisions of part not applicable to, 
§48-101-502. 


COLLECTION RECEPTACLES. 
Damages for property owners suffering 
loss of money, §48-101-513. 
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COLLECTION RECEPTACLES —Cont’d 

Fine to enforce provisions, §48-101-513. 

Maintenance of receptacle, §48-101-513. 

Permission to place and operate 
receptacle, §48-101-513. 

Removal requests, §48-101-513. 

Signs required on receptacles for 
collection of donated clothes, 
household goods, etc, §48-101-513. 


COMPROMISE AND SETTLEMENT. 
Charities. 
Solicitation of charitable funds. 
Violations of part. 
Acceptance of reasonable offer of 
settlement, §48-101-520. 
Corporations. 
Stock and stockholders. 
Derivative proceedings, §48-17-401. 
Limited liability companies. 
Contribution of members. 
Compromise of obligation, §48-232-101. 
Derivative actions. 
Court approval required, §48-230-103. 
Revised limited liability company act of 
2005. 
Derivative actions. 
Discontinuance or settlement, court 
approval required, §48-249-803. 
Revised limited liability company act of 
2005. 
Derivative actions. 
Discontinuance or settlement, court 
approval required, §48-249-803. 


CONFLICT OF LAWS. 
Foreign limited liability companies. 
Governing law, §48-246-101. 
Limited liability companies. 
Regulation by other statutes, §48-203-101. 
Revised limited liability company act of 
2005, §48-249-1004. 
Transacting business outside state. 
Governing law, §48-214-102. 
Revised limited liability company act of 
2005, §48-249-1004. 


CONFLICTS OF INTEREST. 
Corporations. 
Directors and officers. 
Conflicting interest transactions, 
§§48-18-701 to 48-18-704. 
Nonprofit corporations. 
Directors and officers, §§48-58-701 to 
48-58-704. 
Limited liability companies. 
Governor and manager conflict of interest, 
§48-239-116. 
Member-managed LLC, §48-240-103. 
Revised limited liability company act of 
2005. 
Conflict of interest transactions, 
§48-249-404, 
Statute of limitations for breach of 
fiduciary duty, §48-249-407. 
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CONFLICTS OF INTEREST —Cont’d 
Revised limited liability company act of 
2005. 
Conflict of interest transactions, 
§48-249-404. 
Statute of limitations for breach of 
fiduciary duty, §48-249-407. 


CONSENT. 
Corporations. 
Board of directors. 
Action without meetings, §48-18-202. 
Stock and stockholders. 
Action without meeting, §48-17-104. 


CONSOLIDATION. 
Corporations. 

Merger, share exchange or conversion. 
Generally, §§48-21-101 to 48-21-121. 
Nonprofit corporations, §§48-61-101 to 

48-61-124. 
Limited liability companies. 

Dissolution. 

Permitted mergers during winding up, 
§48-245-401. 
Nonprofit corporations. 
Merger, §§48-61-101 to 48-61-124. 


CONSTRUCTION AND 
INTERPRETATION. 
Benefit corporations (for profit). 
Provisions applicable to other domestic 
business corporations. 
Effect of benefit corporation provisions, 
§48-28-109. 
Charities. 
Solicitation of charitable funds, 
~ §48-101-518. 
Corporations. 
Stock and stockholders. 
Number of shareholders, §48-11-203. 
Electric G&T cooperatives. 
Liberal construction of provisions, 
§48-69-123. 
Limited liability companies. 
Amendment of articles. 
Effect of amendment, §48-209-107. 
Applicability of act, §48-201-103. 
Nonprofit limited liability companies, 
§48-101-703. 
Assignment of financial rights. 
Effective date of assignments, 
§48-218-104. 
Reservation of power to amend or repeal, 
§48-201-102. 
Neighborhood preservation nonprofit 
corporations. 
Federal law compliance, §48-101-907. 
Nonprofit limited liability companies. 
Applicability of act, §48-101-703. 
Professional limited liability companies. 
Applicability of title, §48-248-101. 
Foreign professional LLC. 
Amendment of existing laws, 
§48-248-605. 
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CONSTRUCTION AND 
INTERPRETATION —Cont’d 
Professional limited liability companies 
—Cont’d 
Foreign professional LLC —Cont’d 
Reservation of power to amend or repeal 
chapter, §48-248-606. 
Purposes, §48-248-104. 


CONTEMPT. 
Charities. 
Solicitation of charitable funds. 
Public or private investigations. 
Refusal to obey subpoena, §48-101-514. 


CONTRACTS. 
Corporations. 
Nonprofit corporations. 
Officers. 
Contract rights of officers, §48-58-405. 
Power to contract, §48-53-102. 
Officers. 
Contract rights of officers, §48-18-405. 
Power to contract, §48-13-102. 
Limited liability companies. 
Contribution agreement, §48-233-101. 
Defined, §48-202-101. 
Contribution allowance agreement, 
§48-234-101. 
Defined, §48-202-101. 
General powers, §48-212-101. 
Manager contract rights, §48-241-108. 


CONTROL SHARE ACQUISITION, 
§§48-103-301 to 48-103-312. 


CONVERSION. 
Corporations. 
Merger, share exchange or conversion, 
§§48-21-101 to 48-21-121. 
Limited liability companies. 
Revised limited liability company act of 
2005. 
Conversion of limited liability company to 
other entity, §48-249-704. 
Conversion to domestic limited liability 
company, §48-249-703. 
Professional limited liability companies, 
§48-249-1120. 
Professional limited liability companies. 
Revised limited liability company act of 
2005, §48-249-1120. 
Revised limited liability company act of 
2005. 
Conversion of limited liability company to 
other entity, §48-249-704. 
Conversion to domestic limited liability 
company, §48-249-703. 
Professional limited liability companies, 
§48-249-1120. 


CONVEYANCES. 
Hospitals. 
Public benefit hospital sales and 
conveyances, §§48-68-201 to 48-68-211. 
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COOPERATIVES. 
Electric cooperatives. 
Electric G&T cooperatives, §§48-69-101 to 
48-69-123. 


CORPORATIONS. 
Actions. 
Amendment of charter. 
Existing causes of action not affected, 
§48-20-109. 
Immunity. 
Nonprofit corporations. 
Directors, trustees and members of 
governing bodies, §48-58-601. 
Limitation of actions. 
Nonprofit corporations. 
Breach of fiduciary duty by officers and 
directors, §48-58-601. 
Power to sue and be sued, §48-13-102. 
Stock and stockholders. 
Derivative proceedings, §48-17-401. 
Agents. 
Indemnification, §48-18-507. 
Insurance. 
Liability insurance, §48-18-508. 
Amendment of bylaws, §§48-20-101, 
48-20-201 to 48-20-2038. 
Amendment of charter, §§48-20-101 to 
48-20-109. 
Amendment of provisions. 
Reservation of power, §48-11-102. 
Appeals. 
Dissolution. 
Administrative dissolution. 
Denial of reinstatement, §48-24-204. 
Filing and recording documents. 
Secretary of state’s refusal to file 
document, §48-11-307. 
Applicability of provisions, §48-11-104. 
Existing domestic corporations, §48-27-101. 
Assets. 
Mortgage of assets, §48-22-101. 
Sale of assets, §§48-22-101, 48-22-102. 
Dissenting shareholders. 
General provisions, §§48-23-101 to 
48-23-302. 
Attorneys at law. 
Dissenting shareholders. 
Judicial appraisal of shares. 
Attorneys’ fees, §48-23-302. 
Professional corporations generally, 
§§48-101-601 to 48-101-635. 
Authorized corporation protection, 
§§48-103-401 to 48-103-406. 
Business combinations. 
Applicability of certain provisions 
concerning, §48-103-404. 
Citation of part, §48-103-401. 
Construction with laws of other jurisdiction, 
§48-103-405. 
Control share acquisition. 
Applicability of certain provisions 
concerning, §48-103-404. 
Definitions, §48-103-403. 
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CORPORATIONS —Cont’d 
Board of directors —Cont’d 


CORPORATIONS —Cont’d 
Authorized corporation protection 


—Cont’d 
Findings of legislature, §48-103-402. 
Public policy, §48-103-402. 
Separability of provisions, §48-103-406. 
Short title, §48-103-401. 
Benefit corporations (for profit), 
§§48-28-101 to 48-28-109. 


Board of directors. 


Action without meetings, §48-18-202. 
Breach of fiduciary duty by directors. 
Limitation of actions, §48-18-601. 
Bylaws. 
Adoption of bylaws, §48-12-106. 
Amendment of bylaws. 
Amendment by board or shareholders, 
§48-20-201. 
Quorum of directors. 

Bylaw increasing, §48-20-203. 
Voting requirements for directors. 
Bylaw increasing, §48-20-203. 

Charter. 
Amendment of charter. 
Amendment by board, §48-20-102. 
Amendment by board and shareholders, 
§48-20-103. 
Committees, §48-18-206. 
Powers, §48-18-206. 
Compensation of directors, §48-18-111. 
Board may fix, §48-18-111. 
Conduct of directors. 
Standards, §48-18-301. 
Conflicting interest transactions, 
§§48-18-701 to 48-18-704. 
Definitions, §48-18-701. 
Director’s action, effectiveness, 
§48-18-703. 
Disclosures not required, §48-18-703. 
Equitable relief, when not available, 
§48-18-702. 
Shareholders’ action, effectiveness, 
§48-18-704. 
Consent to action without meeting, 
§48-18-202. 
Dissolution. 
Voluntary dissolution. 
Claims. 
Discharge or reasonable provision for 
payment of claims, §48-24-109. 
Dissolution by board and shareholders, 
§48-24-102. 
Dissolution by initial directors, 
§48-24-101. 
Duties, §48-18-101. 
Election of directors, §§48-18-103, 
48-18-104. 
Cumulative voting, §48-17-209. 
Indemnification of directors, §§48-18-501 to 
48-18-509. 
Additional nature of provisions, 
§48-18-509. 
Advance for expenses, §48-18-504. 
Applicability of provisions, §48-18-509. 


Indemnification of directors —Cont’d 
Authority to indemnify, §48-18-502. 
Court ordered indemnification, 

§48-18-505. 
Definition of director, §48-18-501. 
Determination and authorization, 
§48-18-506. 
Expenses. 

Advance for expenses, §48-18-504. 

Applicability of provisions, §48-18-509. 

Defined, §48-18-501. 

Insurance, §48-18-508. 

Liability insurance, §48-18-508. 
Mandatory indemnification, §48-18-503. 

Initial board. 

Dissolution. 
Voluntary dissolution by incorporators 
or initial directors, §48-24-101. 
Organizational meeting, §48-12-105. 
Terms of initial directors, §48-18-105. 

Inspection of records by directors, 

§48-26-105. 

Notice requirements, exceptions, 
§48-26-106. 
Liability. 
Distributions. 

Unlawful distributions, §48-18-302. 
Limitation of actions. 

Breach of fiduciary duty by directors, 
§48-18-601. 

Meetings, §48-18-201. 

Action without meetings, §48-18-202. 
Emergencies, §48-13-103. 
Notice, §48-18-203. 

Waiver of notice, §48-18-204. 
Organizational meeting, §48-12-105. 
Participation in meetings, §48-18-201. 
Quorum, §48-18-205. 

Voting, §48-18-205. 
Waiver of notice, §48-18-204. 

Merger, share exchange or conversion. 
Action on plan of entity conversion, 

§48-21-111. 

Abandonment, §48-21-115. 

Action on plan of merger or share 
exchange, §48-21-104. 

Abandonment, §48-21-106. 

Action on plan of nonprofit conversion, 
§48-21-117. 

Abandonment, §48-21-121. 

Notice. 

Inspection of records by directors. 

Exception to notice requirements, 

§48-26-106. 
Meetings, §48-18-203. 

Waiver of notice, §48-18-204. 
Number of directors, §48-18-103. 
Qualifications of directors, §48-18-102. 
Quorum, §48-18-205. 

Records. 

Inspection of records by directors, 
§48-26-105. 
Notice requirements, exceptions, 
§48-26-106. 
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Board of directors —Cont’d 
Removal of directors, §48-18-108. 
Judicial proceedings, §48-18-109. 
Required, §48-18-101. 
Resignation of directors, §48-18-107. 
When effective, §48-18-107. 
Staggered terms for directors, §48-18-106. 
Standards of conduct, §48-18-301. 
Stock and stockholders. 


Directors not required to be stockholders, 


§48-18-102. 
Distributions to shareholders. 

Generally, §48-16-401. 

Election of directors, §§48-18-103, 
48-18-104. 

Cumulative voting, §48-17-209. 
Removal of directors, §48-18-108. 
Terms of class or series. 

Determined by board, §48-16-102. 
Vacancies on board. 

Filling by shareholders, §48-18-110. 

Terms of directors, §48-18-105. 
Staggered terms, §48-18-106. 
Vacancies, §48-18-110. 
Bonds, surety. 
Dissolution. 
Judicial dissolution. 
Petitioner, §48-24-302. 
Business combinations, §§48-103-201 to 
48-103-209. 
Actions. 
Damages, injunctions or other relief, 
§48-103-208. 
Citation of part, §48-103-201. 
Construction of provision with other laws, 
§48-103-209. 
Damages. 
Actions for damages, §48-103-208. 
Definitions, §48-103-203. 
Exemptions, §48-103-207. 
Findings of legislature, §48-103-202. 
Injunctions. 
Actions for injunction, §48-103-208. 
Interested shareholders. 
Business combination prohibited for 
five-year period, §48-103-205. 
Liability. 
Corporation not liable for resisting 
merger, exchange, etc., §48-103-204. 
Merger, exchange, etc. 
Corporation not liable for resisting, 
§48-103-204. 
Part supplemental, §48-103-201. 
Prohibited. 
Five-year period, §48-103-205. 
Public policy, §48-103-205. 
Requirements, §48-103-206. 
Separability of provisions, §48-103-209. 
Short title, §48-103-201. 
Bylaws, §48-12-106. 
Amendment. 
Board of directors. 
Amendment by board or shareholders, 
§48-20-201. 


CORPORATIONS —Cont’d 
Bylaws —Cont’d 
Amendment —Cont’d 
Board of directors —Cont’d 
Quorum. 
Bylaw increasing, §48-20-203. 
Voting requirements. 
Bylaw increasing, §48-20-203. 
Stock and stockholders. 
Amendment by board of directors or 
shareholders, §48-20-101. 
Quorum of shareholders. 
Bylaw increasing quorum, 
§48-20-202. 
Voting requirements for shareholders. 
Bylaws increasing, §48-20-202. 
Board of directors. 
Adoption of bylaws, §48-12-106. 
Amendment of bylaws. 
Amendment by board or shareholders, 
§48-20-201. 
Quorum of directors. 

Bylaw increasing, §48-20-203. 
Voting requirements for directors. 
Bylaw increasing, §48-20-203. 

Emergency bylaws, §48-12-107. 
Incorporators. 
Adoption of bylaws, §48-12-106. 
Officers. 
Matters to set forth regarding officers, 
§§48-18-401, 48-18-402. 
Power to make and amend bylaws, 
§48-13-102. 
Stock and stockholders. 
Amendment of bylaws. 
Amendment by board of directors or 
shareholders, §48-20-201. 
Quorum of shareholders. 
Bylaw increasing, §48-20-203. 
Voting requirements for shareholders. 
Bylaw increasing, §48-20-202. 
Certificate of existence, §48-11-309. 
Charities. 
Donations. 
Power to make donations, §48-13-102. 
Nonprofit corporations. 
General provisions, §§48-51-101 to 
48-68-211. 
Solicitation of charitable funds, 
§§48-101-501 to 48-101-521. 
Charter, §48-12-102. 
Amendment. 
Actions. 
Existing causes of action not affected, 
§48-20-109. 
Administrative dissolution. 
Expiration of duration of corporation. 
Reinstatement within certain time, 
amendment of charter, 
§48-24-206. 
Annual report setting forth change of 
principal office deemed amendment 
to charter, §48-26-203. 
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Charter —Cont’d 
Amendment —Cont’d 
Articles of amendment, §48-20-106. 
Contents, §48-20-106. 
Authorized, §48-20-101. 
Board of directors. 
Amendment by board, §48-20-102. 
Amendment by board of directors and 
shareholders, §48-20-103. 
Effect, §48-20-109. 
Reorganization. 
Amendment pursuant to 
reorganization, §48-20-108. 
Restated charter, §48-20-107. 
Stock and stockholders. 
Dissenting shareholders. 
General provisions, §§48-23-101 to 
48-23-302. 
Issuance of shares. 
Amendment before, §48-20-105. 
Stockholders have no vested property 
right resulting from charter 
provisions, §48-20-101. 
Voting groups. 
Voting on amendments by, 
§48-20-104. 
Board of directors. 
Amendment of charter. 
Amendment by board, §48-20-102. 
Amendment by board and shareholders, 
§48-20-103. 
Content, §48-12-102. 
Defined, §48-11-201. 
Filing. 
Commencement of corporate existence, 
§48-12-103. 
Effect, §48-12-103. 
Notice. 
Restated charter. 
Submission of restatement for 
shareholder action, §48-20-107. 
Provisions, §48-12-102. 
Reorganization. 
Amendment of charter pursuant to 
reorganization, §48-20-108. 
Restated charter, §48-20-107. 
Revocation. 
Articles of termination following 
revocation, §48-24-205. 
Stock and stockholders. 
Amendment of charter. 
Amendment by board of directors and 
shareholders, §48-20-103. 
Dissenting shareholders. 
General provisions, §§48-23-101 to 
48-23-302. 
Issuance of shares. 
Amendment before, §48-20-105. 
Stockholders have no vested property 
right resulting from charter 
provisions, §48-20-101. 
Voting groups. 
Voting on amendments by voting 
groups, §48-20-104. 
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Citation of act. 

Short title, §48-11-101. 
Compensation. 

Designation of recipients of equity 

compensation awards, §48-16-205. 

Compromise and settlement. 
Stock and stockholders. 
Derivative proceedings, §48-17-401. 
Conflicting interest transactions, 
§§48-18-701 to 48-18-704. 
Definitions, §48-18-701. 
Director’s action, effectiveness, §48-18-703. 
Disclosures not required, §48-18-703. 
Equitable relief, when not available, 

§48-18-702. 

Shareholders’ action, effectiveness, 

§48-18-704. 

Consolidation. 
Merger, share exchange or conversion, 

§§48-21-101 to 48-21-121. 

Construction and interpretation. 
Stock and stockholders. 
Number of shareholders, §48-11-203. 
Contracts. 
Officers. 
Contract rights of officers, §48-18-405. 
Power to contract, §48-13-102. 
Control share acquisition, §§48-103-301 to 

48-103-312. 

Applicability of provisions, §48-103-310. 
Appraisal of shares of dissenting 

shareholders, §48-103-309. 
Citation of part, §48-103-301. 
Construction of part with other laws, 

§48-103-312. 

Definitions, §48-103-302. 
Dissenting shareholders. 

Appraisal of shares, §48-103-309. 
Meetings. 

Consideration of control share voting 
rights, §48-103-305. 

Notice of meeting, §48-103-309. 
Redemption of control shares, §48-103-308. 
Separability of provisions; §48-103-312. 
Short title, §48-103-301. 

Statement, §48-103-304. 
Violations of part. 

Actions for violations, §48-103-311. 
Voting rights. 

Approval of shareholders, §48-103-307. 

Generally, §48-103-303. 

Meeting to consider control share voting 
rights, §48-103-305. 

Notice, §48-103-306. 

Conversions. 
Filing and recording documents. 

Terms of plan or filed document 
dependent on facts ascertainable 
outside of plan or document, 
§48-11-301. 

Merger, share exchange or conversion, 

§§48-21-101 to 48-21-121. 
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Costs. 
Dissenting shareholders. 
Judicial appraisal of shares, §48-23-302. 
County registers. 


Filing and recording documents, §48-11-303. 


Courts. 
Board of directors. 
Removal of directors by judicial 
proceeding, §48-18-109. 
Dissenting shareholders. 


Judicial appraisal of shares, §§48-23-301, 


48-23-302. 
Records. 
Inspection of records by directors. 
Court-ordered inspection, §48-26-105. 
Inspection of records by shareholders. 
Court-ordered inspection, §48-26-104. 
Criminal law and procedure. 
Filing and recording document. 
Signing false document, §48-11-310. 
Nonprofit corporations, §48-51-310. 
Takeovers. 
Violations of chapter, §48-103-111. 
Definitions, §48-11-201. 
Authorized corporation protection, 
§48-103-403. 
Business combinations, §48-103-203. 
Control share acquisition, §48-103-302. 
Dissenting shareholders, §48-23-101. 
Greenmail, §48-103-502. 
Health, educational and housing facility 
corporations, §48-101-301. 
Indemnification, §48-18-501. 
Nonprofit corporations, §48-51-201. 
Indemnification, §48-58-501. 
Takeovers, §48-103-102. 
Development credit corporations, 
§§48-101-101 to 48-101-120. 
Dissenting shareholders, §§48-23-101 to 
48-23-302. 
After-acquired shares, §48-23-208. 
Attorneys’ fees. 

Judicial appraisal of shares, §48-23-302. 
Beneficial owners. 

Dissent by, §48-23-103. 
Benefit corporations (for profit). 

Merger, conversion, etc, of corporation 
into for-profit benefit corporation, 
§48-28-104. 

Control share acquisitions. 
Appraisal of shares, §48-103-309. 
Costs. 
Judicial appraisal of shares, §48-23-302. 
Definitions, §48-23-101. 
Demand for payment. 

Duty to demand payment, §48-23-204. 

Notice of intent to demand payment, 
§48-23-202. 

Failure of corporation to take action, 
§48-23-207. 
Fair value of shares. 
Defined, §48-23-101. 
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Dissenting shareholders —Cont’d 
Fair value of shares —Cont’d 
Judicial appraisal of shares, §§48-23-301, 
48-23-302. 
Jurisdiction. 
Judicial appraisal of shares, §48-23-301. 
Nominees. 
Dissent by, §48-23-103. 
Notice. 
Dissenters’ notice, §48-23-203. 
Intent to demand payment, §48-23-202. 
Right to dissent, §48-23-201. 
Payment, §48-23-206. 
After-acquired shares. 
Withholding payment, §48-23-208. 
Demand for payment. 
Duty to demand payment, §48-23-204. 
Notice of intent to demand payment, 
§48-23-202. 
Shareholder dissatisfied with payment 
or offer, §48-23-209. 
Dissatisfaction of shareholder with 
payment or offer. 
Procedure upon, §48-23-209. 
Information to accompany payment, 
§48-23-206. 
Restrictions on shares, §48-23-205. 
Right to dissent, §48-23-102. 
Nominees and beneficial owners, 
§48-23-103. 
Notice of dissenters’ rights, §48-23-201. 
Service of process. 
Judicial appraisal of shares. 
Petitions, §48-23-301. 
Transactions giving rise to right to dissent, 
§48-23-102. 
Failure of corporation to take action, 
§48-23-207. 
Transfer of shares. 
Restrictions, §48-23-205. 
Dissolution, §§48-24-101 to 48-24-304. 
Administrative dissolution, §§48-24-201 to 
48-24-206. 
Appeals. 
Denial of reinstatement, §48-24-204. 
Articles of termination following, 
§48-24-205. 
Authorized, §48-24-201. 
Certificate of dissolution, §48-24-202. 
Effect, §48-24-202. 
Expiration of duration of corporation. 
Reinstatement within certain time, 
§48-24-206. 
Grounds, §48-24-201. 
Procedure, §48-24-202. 
Reinstatement, §48-24-203. 
Application, §48-24-203. 
Expiration of duration, reinstatement 
within certain time, §48-24-206. 
Denial. 
Appeal, §48-24-204. 
Expiration of duration of corporation. 
Reinstatement within certain time, 
§48-24-206. 
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Dissolution —Cont’d 


Appeals. 
Administrative dissolution. 
Denial of reinstatement, §48-24-204. 
Articles of termination, §48-24-108. 
Following administrative dissolution or 
revocation, §48-24-205. 
Board of directors. 
Voluntary dissolution. 
Dissolution by board and shareholders, 
§48-24-102. 
Dissolution by initial directors, 
§48-24-101. 
Bonds, surety. 
Judicial dissolution. 
Petitioner, §48-24-302. 
Claims. 

Voluntary dissolution. . 
Known claims against dissolved 
corporation, §48-24-106. 

Unknown claims against dissolved 
corporation, §48-24-107. 
. Effect. 
Administrative dissolution, §48-24-202. 
Voluntary dissolution, §48-24-105. 
Incorporators. 
Voluntary dissolution. 
Dissolution by incorporators or initial 
directors, §48-24-101. 
Judicial dissolution, §§48-24-301 to 
48-24-304. 
Authorized, §48-24-301. 
Bonds, surety. 
Petitioner, §48-24-302. 

Decree of dissolution, §48-24-304. 

Grounds, §48-24-301. 

Procedure, §48-24-302. 

Receiver or custodian, §48-24-303. 
Appointment, §§48-24-302, 48-24-3083. 
Powers, §48-24-303. 

Venue, §48-24-302. 

Professional corporations, §48-101-624. 
Secretary of state. 

Administrative dissolution. 

General provisions, §§48-24-201 to 
48-24-206. 
Stock and stockholders. 
Voluntary dissolution. 
Dissolution by board of directors and 
shareholders, §48-24-102. 
Venue. 
Judicial dissolution, §48-24-302. 
Voluntary dissolution, §§48-24-101 to 
48-24-109. 
Articles of dissolution. 
Contents, §48-24-103. 
Filing, §48-24-103. 
Articles of revocation of dissolution. 
Contents, §48-24-104. 
Filing, §48-24-104. 
Articles of termination of corporate 
existence, §48-24-108. 
Contents, §48-24-108. 


CORPORATIONS —Cont’d, 
Dissolution —Cont’d 

Voluntary dissolution —Cont’d 

Articles of termination of corporate 

existence —Cont’d 

Filing, §48-24-108. 

Board of directors. 

Dissolution by board and shareholders, 

§48-24-102. 
Dissolution by initial directors, 
§48-24-101. 

Claims. 

Discharge or reasonable provision for 

payment of claims, §48-24-109. 

Known claims against dissolved 

corporations, §48-24-106. 
Unknown claims against dissolved 
corporations, §48-24-107. 

Effect of dissolution, §48-24-105. 

Incorporators. 

Dissolution by, §48-24-101. 
Revocation of dissolution, §48-24-104. 
Stock and stockholders. 

Dissolution by board of directors and 

shareholders, §48-24-102. 

Termination of corporate existence, 

§48-24-108. 
Distributions to shareholders, §48-16-401. 

Defined, §48-11-201. 

Unlawful distributions, §48-18-302. 
Dividends. 

Share dividends, §48-16-204. 
Electronic notices, §48-11-202. 
Emergencies. 

Bylaws. 

Emergency bylaws, §48-12-107. 

Defined, §48-11-201. 

Powers. 

Emergency powers, §48-13-103. 
Eminent domain, §48-11-103. 
Evidence. 

Certificate of existence. 

Conclusive evidence corporation in 

existence, §48-11-309. 

Filing and recording documents. 

Copy of filed document. 

Evidentiary effect, §48-11-308. 

Fees. 

Filing and recording documents. 

Secretary of state, §48-11-303. 

Service of process. 

Secretary of state, §48-11-303. 
Felonies. 

Takeovers. 

Violations of chapter, §48-103-111. 
Filing and recording documents, 

§§48-11-301 to 48-11-310. 

Appeals. 

Secretary of state’s refusal to file 
document, §48-11-307. 
Certificate of existence, §48-11-309. 

Copies. 

Evidentiary effect of copy of filed 

document, §48-11-308. 
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Filing and recording documents —Cont’d 
Copies —Cont’d 

Fees. 

Secretary of state, §48-11-303. 
Correcting filed documents, §48-11-305. 
Nonprofit corporations, §48-51-305. 
County registers’ office, §48-11-303. 
Delayed effective time and date. 
Document may specify, §48-11-304. 
Effective time and date of document, 
§48-11-304. 

Evidentiary effect of copy of filed document, 
§48-11-308. 

False document. 

Signing, §48-11-310. 

Nonprofit corporations, §48-51-310, 
Fees. 
Secretary of state, §48-11-303. 
Forms, §48-11-302. 
Misdemeanors. 
Signing false document, §48-11-310. 
Nonprofit corporations, §48-51-310. 
Penalties. 

Signing false document, §48-11-310. 
Registered agent. 

Designation of agent required for filing, 

§48-11-304. 
Registered office. 
Designation required for filing, 
§48-11-304. 
Registers of deeds’ office, §48-11-303. 
Requirement, §48-11-301. 
Secretary of state. 

Duties, §48-11-306. 

Fees, §48-11-303. 

Nonprofit corporations, §48-51-303. 

Forms. 

Prescribing and furnishing, §48-11-302. 

Refusal to file document. 

Appeal, §48-11-307. 

Rules and regulations, §48-11-301. 
Secretary of state’s office, §48-11-303. 
Terms of plan or filed document dependent 

on facts ascertainable outside of plan or 
document, §48-11-301. 
Time. 
Effective time and date of document, 
§48-11-304. 
Foreign corporations. 
General provisions, §§48-25-101 to 
48-25-305. 
Forms. 
Filing and recording documents, §48-11-302. 
For-profit benefit corporations, 
§§48-28-101 to 48-28-109. 
Fraud. 
Takeovers, §48-103-106. 
General assembly. 
Amendment or repeal of provisions. 

Reservation of power, §48-11-102. 

Greenmail, §§48-103-501 to 48-103-505. 
Action against seller of shares, §48-103-504. 
Applicability of provisions, §48-103-501. 
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CORPORATIONS —Cont’d 
Greenmail —Cont’d 
Citation of part, §48-103-501. 
Construction of part with other laws, 
§48-103-505. 
Definitions, §48-103-502. 
Purchase of own shares at price above 
market value, §48-103-503. 
Separability of provisions, 848-103-505. 
Shares. 
Action against seller, §48-103-504. 
Purchase by corporation of own shares at 
above market price, §48-103-503. 
Short title, §48-103-501. 

Health, educational and housing facility 
corporations, §§48-101-301 to 
48-101-318. 

Immunity. 

Nonprofit corporations. 
Directors, trustees and members of 
governing bodies, §48-58-601. 
Incorporators, §48-12-101. 
Bylaws. 
Adoption of bylaws, §48-12-106. 
Dissolution. 
Voluntary dissolution. 
Dissolution by incorporators or initial 
directors, §48-24-101. 
Meetings. 
Organizational meeting, §48-12-105. 
Number, §48-12-101. 
Indemnification, §§48-18-501 to 48-18-509. 
Agents, §48-18-507. 
Insurance. 
Liability insurance, §48-18-508. 
Definitions, §48-18-501. 
Directors. 
Additional nature of provisions, 
§48-18-509. 
Advance for expenses, §48-18-504. 
Applicability of provisions, §48-18-509. 
Authority to indemnify, §48-18-502. 
Court ordered indemnification, 
§48-18-505. 
Defined, §48-18-501. — 
Determination and authorization, 
§48-18-506. 
Exxpenses. 
Advance for expenses, §48-18-504. 
Applicability of provisions, §48-18-509. 
Defined, §48-18-501. 
Insurance, §48-18-508. 
Liability insurance, §48-18-508. 
Mandatory indemnification, §48-18-503. 
Employees, §48-18-507. 
Insurance. 
Liability insurance, §48-18-508. 
Officers, §48-18-507. 
Insurance. 
Liability insurance, §48-18-508. 
Inspections. 
Records. 
Directors, §48-26-105. 
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Records —Cont’d 
Notice requirements, exceptions, ~ 
§48-26-106. 
Shareholders, §§48-26-102 to 48-26-104. 
Insurance. 
Indemnification of directors, officers, 
employees and agents. 

Liability insurance, §48-18-508. 
Officers. 

Indemnification. 

Liability insurance, §48-18-508. 

Life insurance. 

Release or assignment of life insurance 

on officers, §48-18-406. 
Self-insurers. 

Service of process. 

Appointment of commissioner of 

commerce and insurance for receipt 
of process, §48-15-104. 
Investments. 
Powers, §48-13-102. 
Judgments and decrees. 
Dissolution. 

Judicial dissolution. 

Decree of dissolution, §48-24-304. 

Jurisdiction. 
Dissenting shareholders. 
Judicial appraisal of shares, §48-23-301. 
Liability. 
Board of directors. 

Distributions. 

Unlawful distributions, §48-18-302. 

Immunity from suit. 

Nonprofit corporations. 

Directors, trustees and members of 

governing bodies, §48-58-601. 
Preincorporation transactions, §48-12-104. 
Stock and stockholders, §48-16-203. 

Distributions. 

Unlawful distributions, §48-18-302. 
Professional corporations, §48-101-621. 
Voting of shares. 

Corporation’s acceptance of votes, 

§48-17-205. 
Loans. 
Power to lend money, §48-13-102. 
Meetings. 
Board of directors. 

Generally, §§48-18-201 to 48-18-206. 
Organizational meeting, §48-12-105. 
Shareholders, §§48-17-101 to 48-17-110. 

Merger, share exchange or conversion, 

§§48-21-101 to 48-21-121. 
Abandonment of entity conversion, 

§48-21-115. 

Abandonment of merger or share exchange, 

§48-21-106. 

Abandonment of nonprofit conversion, 

§48-21-121. 

Articles of charter surrender, §48-21-113. 

Nonprofit conversion to foreign 

corporation, §48-21-119. 


—Cont’d 
Articles of entity conversion, §48-21-112. 
Articles of merger, §48-21-107. 
Articles of nonprofit conversion, §48-21-118. 
Articles of share exchange, §48-21-107. 
Benefit corporations (for profit). 

Restrictions on corporation merging, 
converting, etc, into for-profit benefit 
corporation, §48-28-104. 

Definitions, §48-21-101. 
Dissenting shareholders. 

General provisions, §§48-23-101 to 
48-23-302. 

Effect of entity conversion, §48-21-114. 
Effect of merger or exchange, §48-21-108. 
Effect of nonprofit conversion, §48-21-120. 
Entity conversion, §48-21-109. 

Abandonment, §48-21-115. 

Action on plan, §48-21-111. 

Articles, §48-21-112. 

Effect, §48-21-114. 

Owner liability of interest holders, 
§48-21-114. 

Plan, §48-21-110. 

Surrender of charter, §48-21-113. 

Surviving entity, §48-21-114. 

Nonprofit conversion, §48-21-116. 

Abandonment, §48-21-121. 

Action on plan, §48-21-117. 

Articles, §48-21-118. 

Conversion to foreign corporation, 
surrender of charter, §48-21-119. 

Effect, §48-21-120. 

Plan of entity conversion, §48-21-110. 

Abandonment, §48-21-115. 

Action on plan, §48-21-111. 

Surrender of charter, §48-21-113. 

Plan of merger. 

Action on plan, §48-21-104. 

Approval, §48-21-104. 

Contents, §48-21-102. 

Terms and conditions of merger, 
§48-21-102. 

Terms of plan or filed document 
dependent on facts ascertainable 
outside of plan or document, 
§48-11-301. 

Plan of nonprofit conversion, §48-21-116. 

Abandonment, §48-21-121. 

Action on plan, §48-21-117. 

Plan of share exchange, §48-21-103. 

Abandonment, §48-21-106. 

Action on plan of exchange, §48-21-104. 

Abandonment of exchange, §48-21-106. 

Approval of plan, §48-21-104. 

Foreign entity as party to, §48-21-103. 

Terms of plan or filed document 
dependent on facts ascertainable 
outside of plan or document, 
§48-11-301. 

Professional corporations, §48-101-622. 
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CORPORATIONS —Cont’d 
Merger, share exchange or conversion 
—Cont’d 
Stock and stockholders. 
Dissenting shareholders. 
General provisions, §§48-23-101 to 
48-23-302. 
Subsidiary and parent merger, §48-21-105. 
Abandonment, §48-21-106. 
Notice to subsidiary of dissenters’ rights, 
§48-23-201. 
Surrender of charter on conversion, 
§48-21-113. 
Nonprofit conversion to foreign 
corporation, §48-21-119. 
Unincorporated entity conversion, 
§48-21-109. 
When merger or exchange effective, 
§48-21-107. 
Misdemeanors. 
Filing and recording documents. 
Signing false document, §48-11-310. 
Mistake or error. 
Filing and recording documents. 
Correcting filed documents, §48-11-305. 
Mortgage of assets, §48-22-101. 
Names, §48-14-101. 
Assumed corporate name, §48-14-101. 
Prohibited language, §48-14-101. 
Reserved name, §48-14-102. 
Nonprofit corporations, §§48-51-101 to 
48-68-211. 
Notice, §48-11-202. 
Board of directors. 
Inspection of records. 
Exception to notice requirements, 
§48-26-106. 
Meetings, §48-18-203. 
Waiver of notice, §48-18-204. 
Charter. 
Restated charter. 
Submission for shareholder actions, 
§48-20-107. 
Conflicting interest transactions. 
Shareholders’ action, §48-18-704. 
Defined, §48-11-201. 
Dissenting shareholders. 
Dissenters’ notice, §48-23-203. 
Intent to demand payment, §48-23-202. 
Right to dissent, §48-23-201. 
Effective date of notice. 
Defined, §48-11-201. 
Electronic notice, §48-11-202. 
General notice requirements, §48-11-202. 
Inspection of records. 
Exception to notice requirements, 
§48-26-106. 
Stock and stockholders. 
Action without meeting, §48-17-104. 
Amendment of charter. 
Meeting to consider, §48-20-103. 
Dissenting shareholders, §§48-23-201 to 
48-23-204. 


CORPORATIONS —Cont’d 
Notice —Cont’d 
Stock and stockholders —Cont’d 
Inspection of records. 
Exception to notice requirements, 
§48-26-106. 
Sale of assets other than in regular 
course of business. 
Meeting to consider, §48-22-102. 
Officers. 
Assistant officers, §48-18-401. 
Breach of fiduciary duty. 

Limitation of actions, §48-18-601. 
Bylaws. 

Matters to set forth regarding officers, 

§§48-18-401, 48-18-402. 
Conduct. 
Standards of conduct, §48-18-403. 
Conflicting interest transactions, 
§§48-18-701 to 48-18-704. 
Definitions, §48-18-701. 
Director’s action, effectiveness, 
§48-18-703. 
Disclosures not required, §48-18-703. 
Equitable relief, when not available, 
§48-18-702. 
Shareholders’ action, effectiveness, 
§48-18-704. 
Contract rights of officers, §48-18-405. 
Designation of recipients of equity 
compensation awards, §48-16-205. 
Duties, §48-18-402. 
Indemnification, §48-18-507. 

Insurance. 

Liability insurance, §48-18-508. 
Insurance. 

Indemnification. 

Liability insurance, §48-18-508. 

Life insurance. 

Release or assignment of life insurance 
on officers, §48-18-406. 
Life insurance. 
Release or assignment of life insurance 
on officers, §48-18-406. 
Limitation of actions. 

Breach of fiduciary duty, §48-18-601. 
Multiple office-holding, §48-18-401. 
Removal from office, §48-18-404. 
Required officers, §48-18-401. 
Resignation, §48-18-404. 

Standards of conduct, §48-18-403. 
Organization, §48-12-105. 
Penalties. 

Saving provisions. 

Penalty imposed for violation of repealed 

statute, §48-27-103. 
Powers, §48-13-102. 

Emergency powers, §48-13-103. 

Ultra vires, §48-13-104. 
Preincorporation transactions. 

Liability, §48-12-104. 

Principal office. 
Defined, §48-11-201. 
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CORPORATIONS —Cont’d 
Principal office —Cont’d 
Records. 
Copies to be kept at principal office, 
§48-26-101. 
Relocation. 
Emergency powers, §48-13-103. 
Professional corporations, §§48-101-601 to 
48-101-635. 
Property. 
Merger or share exchange. 
Effect on title to property, §48-21-108. 
Powers as to property, §48-13-102. 
Public benefit corporations. 
For-profit benefit corporations, §§48-28-101 
to 48-28-109. 
Purposes, §48-13-101. 
Real property. 
Merger or share exchange. 
Effect on title, §48-21-108. 
Powers as to, §48-53-102. 
Powers as to, §48-13-102. 
Receivers. 
Dissolution. 
Judicial dissolution, §§48-24-302, 
48-24-303. 
Records, §48-26-101. 
Directors, inspection of records by, 
§48-26-105. 
Notice requirements, exceptions, 
§48-26-106. 
Principal office. 
Copies to be kept at principal office, 
§48-26-101. 
Shareholders, inspection of records by, 
§48-26-102. 
Court-ordered inspection, §48-26-104. 
Notice requirements, exceptions, 
§48-26-106. 
Scope of inspection right, §48-26-103. 
Registered agent, §48-15-101. 
Change of registered agent, §48-15-102. 
Filing and recording documents. 
Designation of agent required for filing, 
§48-11-304. 
Resignation, §48-15-103. 
When effective, §48-15-103. 
Service of process, §48-15-104. 
Registered office, §48-15-101. 
Change of registered office, §48-15-102. 
Annual report setting forth change of 
principal office deemed amendment 
to charter, §48-26-203. 
Filing and recording documents. 
Designation required for filing, 
§48-11-304. 
Registration of documents. 
Filing and recording corporate documents, 
§48-11-303. 
Religion. 
Nonprofit corporations. 
General provisions, §§48-51-101 to 
48-68-211. 
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CORPORATIONS —Cont’d _ 
Reorganization. 

Charter. 

Amendment of charter pursuant to 
reorganization, §48-20-108. 
Reports. 

Secretary of state. 

Annual report to secretary of state, 
§48-26-203. 
Stock and stockholders. 
Reports to shareholders, §§48-26-201, 
48-26-202. 
Reservation of power, §48-11-102. 
Rules and regulations. 
Filing and recording documents. 
Secretary of state, §48-11-301. 

Secretary of state, §48-11-401. 

Filing and recording documents, 
§48-11-301. 
Sale of assets. 

Dissenting shareholders. 

General provisions, §§48-23-101 to 
48-23-302. 

Other than in regular course of business, 
§48-22-102. 

Regular course of business, §48-22-101. 

Stock and stockholders. 

Dissenting shareholders. 
General provisions, §§48-23-101 to 
48-23-302. 
Sale other than in regular course of 
business. 

Approval by shareholders, §48-22-102. 
Saving provisions, §48-27-103. 
Schools and education. 

Health, educational and housing facility 
corporations, §§48-101-301 to 
48-101-318. 

Nonprofit corporations generally, 
§§48-51-101 to 48-68-211. 

Scope of provisions, §48-11-104. 
Seals and sealed instruments. 
Power to have and alter corporate seal, 
§48-13-102. 
Secretary of state. 
Deputies, §48-11-402. 
Dissolution. 
Administrative dissolution. 
General provisions, §§48-24-201 to 
48-24-206. 
Fees, §48-11-303. 
Filing and recording documents, §48-11-303. 
Duties, §48-11-306. 
Fees, §48-11-303. 
Forms. 
Prescribing and furnishing, §48-11-302. 
Refusal to file document. 

Appeal, §48-11-307. 

Rules and regulations, §48-11-301. 

Names. 

Reservation of corporate name, 
§48-14-102. 
Reports to secretary of state. 
Annual report, §48-26-203. 
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CORPORATIONS —Cont’d 
Secretary of state —Cont’d 
Rules and regulations, §48-11-401. 
Filing and recording documents, 
§48-11-301. 
Service of process, §48-15-104. 
Fees, §48-11-303. 
Procedure, §48-15-105. 
Service of process. 
Dissenting shareholders. 

Judicial appraisal of shares. 

Petitions, §48-23-301. 
Fees. 

Secretary of state, §48-11-303. 
Registered agent, §48-15-104. 
Secretary of state, §48-15-104. 

Fees, §48-11-303. 

Procedure, §48-15-105. 
Takeovers. 

Consent to service, §48-103-107. 
Workers’ compensation. 
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CORPORATIONS —Cont’d 
Stock and stockholders —Cont’d 
Charter —Cont’d 
Amendment of charter —Cont’d 
Voting groups. 
Voting on amendments by voting 
groups, §48-20-104. 
Classes of shares, §48-16-101. 
Terms of class or series. 
Determined by board of directors, 
§48-16-102. 

Control share acquisition, §§48-103-301 to 
48-103-312. 

Definitions, §48-11-201. 

Derivative proceedings, §48-17-401. 

Designation of recipients of equity 
compensation awards, §48-16-205. 

Development credit corporations, 
§§48-101-101 to 48-101-120. 

Dissenting shareholders, §§48-23-101 to 


Self-insurers. 48-23-302. 
Appointment of commissioner of Dissolution. 
commerce and insurance for receipt Voluntary dissolution. 


of process, §48-15-104. 
Short title of act, §48-11-101. 
Stock and stockholders. 
Authorized shares, §48-16-101. 
Defined, §48-11-201. 
Board of directors. 


Dissolution by board of directors and 
shareholders, §48-24-102. 
Distributions, §48-16-401. 
Defined, §48-11-201. 
Unlawful distributions. 
Liability, §48-18-302. 


Directors not required to be stockholders, Dividends. 


§48-18-102. 
Distributions to shareholders. 

Generally, §48-16-401. 

Election of directors, §§48-18-103, 
48-18-104. 

Cumulative voting, §48-17-209. 
Removal of directors, §48-18-108. 
Terms of class or series. 

Determined by board, §48-16-102. 
Vacancies on board. 

Filling by shareholders, §48-18-110. 

Bylaws. 
Amendment of bylaws. 
Amendment by board of directors or 
shareholders, §48-20-201. 

Quorum of shareholders. 

Bylaw increasing, §48-20-203. 

Voting requirements for shareholders. 

Bylaw increasing, §48-20-202. 

Certificates representing shares. 

Form and content, §48-16-206. 

Shares without certificates, §48-16-207. 
Charter. 

Amendment of charter. 

Amendment by board of directors and 
shareholders, §48-20-103. 

Dissenting shareholders. 

General provisions, §§48-23-101 to 
48-23-302. 

Issuance of shares. 

Amendment before, §48-20-105. 

Stockholders have no vested property 

right resulting from charter 
provisions, §48-20-101. 


Share dividends, §48-16-204. 
Expense of issue, §48-16-209. 
Fractional shares, §48-16-104. 
Greenmail generally, §§48-103-501 to 

48-103-505. 

Inspection of records by shareholders, 

§48-26-102. 

Court-ordered inspection, §48-26-104. 

Notice requirements, exceptions, 

§48-26-106. 

Scope of inspection right, §48-26-103. 
Issuance of shares, §48-16-202. 

Expense of issue, §48-16-209. 
Liability, §48-16-203. 

Distributions. 

Unlawful distributions, §48-18-302. 
Professional corporations, §48-101-621. 
Voting of shares. 

Corporation’s acceptance of votes, 

§48-17-205. 
Meetings, §§48-17-101 to 48-17-110. 

Action without meeting, §48-17-104. 

Fiduciaries may consent, §48-17-108. 
Annual meeting, §§48-17-101, 48-17-109. 
Chair, authority and duties, §48-17-110. 
Conduct of meeting generally, §48-17-110. 
Consent to action without meeting, 

§48-17-104. 

Fiduciaries, §48-17-108. 
Court-ordered meetings, §48-17-103. 
Electronic meetings, §48-17-109. 

List of shareholders for meeting, 

§48-17-201. 
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CORPORATIONS —Cont’d 
Stock and stockholders —Cont’d 


Meetings —Cont’d 
Location. 

Annual meeting, §48-17-101. 

Court-ordered meeting. 

Court may fix, §48-17-103. 

Notification to shareholders, 

§48-17-105. 
Special meetings, §48-17-102. 
Notice, §48-17-105. 
Action without meeting, §48-17-104. 
Dissolution. 
Meeting to consider voluntary 
dissolution, §48-24-102. 
Sale of assets other than in regular 
course of business. 
Meeting to consider, §48-22-102. 

Waiver of notice, §48-17-106. 

Fiduciaries, §48-17-108. 
Record date, §48-17-107. 

Defined, §48-11-201. 

Rules for conducting, $48-17-110. 
Special communications, §48-17-109. 
Special meetings, §§48-17-102, 48-17-109. 
Waiver of notice, §48-17-106. 

Fiduciaries, §48-17-108. 

Merger. 
Dissenting shareholders. 
General provisions, §§48-23-101 to 
48-23-302. 
Merger, share exchange or conversion. 
Approval of plan of merger or share 
exchange, §48-21-104. 
Nominees. 
Dissent by, §48-23-103. 
Notice. 
Amendment of charter. 
Meeting to consider, §48-20-103. 
Dissenting shareholders, §§48-23-201 to 
48-23-204. 
Sale of assets other than in regular 
course of business. 
Meeting to consider, §48-22-102. 
Takeovers. 

Limitations on offerors, §48-103-103. 
Number of shareholders, §48-11-203. 
Options, §48-16-205. 

Outstanding shares, §48-16-103. 
Preemptive rights of shareholders. 
Subsequent acquisition of shares, 
§48-16-301. 
Proxy voting, §48-17-203. 
Professional corporations, §48-101-619. 
Record date, §48-17-107. 
Defined, §48-11-201. 
Records, inspection by shareholders, 
§48-26-102. 
Court-ordered inspection, §48-26-104. 
Notice requirements, exceptions, 
§48-26-106. 
Scope of inspection right, §48-26-103. 
Reports to shareholders, §§48-26-201, 
48-26-202. 


CORPORATIONS —Cont’d 
Stock and stockholders —Cont’d 


Sale of assets. 

Dissenting shareholders. 

General provisions, §§48-23-101 to 

48-23-302. 

Sale other than in regular course of 

business. 

Approval by shareholders, §48-22-102. 
Securities law, §§48-1-101 to 48-1-127. 
Share exchange. 

Merger, share exchange or conversion, 

§§48-21-101 to 48-21-121. 
Shareholders’ agreements, §48-17-302. 
Shares. 

Authorized shares, §48-16-101. 
Defined, §48-11-201. 

Certificates representing shares. 
Form and content, §48-16-206. 
Shares without certificates, §48-16-207. 

Classes, §48-16-101. 

Terms of class or series. 

Determined by board of directors, 
§48-16-102. 
Defined, §48-11-201. 
Designation of recipients of equity 
compensation awards, §48-16-205. 

Dividends. 

Share dividends, §48-16-204. 
Fractional shares, §48-16-104. 
Issuance, §48-16-202. 

Expense of issue, §48-16-209. 
Issued and outstanding shares, 

§48-16-103. 

Nominees. 

Shares held by, §48-17-204. 
Options, §48-16-205. 

Subscription for shares, §48-16-201. 
Subscribers. 

Defined, §48-11-201. 

Subsequent acquisition of shares. 

Corporation’s acquisition of own shares, 
§48-16-302. 

Shareholders’ preemptive right, 
§48-16-301. 

Transfer. 

Restriction, §48-16-208. 
Subscription for shares, §48-16-201. 

Subscribers. 

Defined, §48-11-201. 

Subsequent acquisition of shares. 

Corporation’s acquisition of own shares, 

§48-16-302. 
Shareholders’ preemptive rights, 
§48-16-301. 
Sui juris. 
Shareholders presumed sui juris, 
§48-17-210. 
Telephonic shareholder meetings, 

§48-17-109. 

Transfer of shares and other securities. 

Restriction, §48-16-208. 

Treasury’s shares. 
Corporation’s acquisition of own shares, 
§48-16-302. 
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CORPORATIONS —Cont’d 
Stock and stockholders —Cont’d 
Voting groups. 
Amendment of charter. 
Voting on amendments by voting 
groups, §48-20-104. 
Charter. 
Amendment. 
Voting on amendment by voting 
groups, §48-20-104. 
Defined, §48-11-201. 
Dissolution. 
Voluntary dissolution. 
Voting by voting groups on, 
§48-24-102. 
Multiple voting groups. 
Action by, §48-17-207. 
Quorum, §48-17-206. 
Greater quorum requirements, 
§48-17-208. 
Requirements, §48-17-206. 
Greater quorum or voting 
requirements, §48-17-208. 
Sale of assets other than in regular 
course of business. 


Voting on by voting groups, §48-22-102. 


Single voting group. 
Action by, §48-17-207. 
Voting of shares, §48-17-202. 
Acceptance of votes by corporation, 
§48-17-205. 
Cumulative voting. 

Voting for directors, §48-17-209. 
Entitlement to vote, §48-17-202. 

List of shareholders for meeting, 
§48-17-201. 
Nominees. 

Shares held by, §48-17-204. 
Shareholders’ agreements, §48-17-302. 
Sui juris. 

Shareholders presumed sui juris, 

§48-17-210. 
Voting trusts, §48-17-301. 
Voting trusts, §48-17-301. 
Subsidiaries. 
Defined, §48-11-201. 
Merger, §48-21-105. 
Abandonment of merger, §48-21-106. 
Notice to subsidiary of dissenters’ rights, 
§48-23-201. 
Takeovers. 
Administration of chapter. 
Authority of commissioner of insurance, 
§48-103-108. 
Applicability of chapter, §48-103-113. 
Authorized corporation protection, 
§§48-103-401 to 48-103-406. 
Citation, §48-103-101. 
Civil liabilities, §48-103-112. 
Commissioner. 
Administration of chapter. 

Authority. 

Generally, §48-103-108. 


CORPORATIONS —Cont’d 
Takeovers —Cont’d 
Commissioner —Cont’d 
Administration of chapter —Cont’d 
Limitations on offerors, §48-103-103. 
Registration of takeover offers, 
§48-103-104. 
Defined, §48-103-102. 
Control share acquisition, §§48-103-301 to 
48-103-312. 
Definitions, §48-103-102. 
Fees and expenses, §48-103-109. 
Fraudulent and deceptive practices, 


§48-103-106. 
Greenmail, §§48-103-501 to 48-103-505. 
Hearings. 


Fees and expenses, §48-103-109. 

Procedure, §48-103-108. 
Injunctions. 

Enforcement of chapter, §48-103-110. 
Limitations on offerors, §48-103-103. 
Notice. 

Limitations on offerors, §48-103-103. 
Offerors. 

Limitations on offerors, §48-103-103. 
Offers. 

Registration. 

Fees and expenses, §48-103-109. 
Orders of commissioner. 

Administration of chapter, §48-103-108. 
Penalties. 

Criminal penalties. 

Violations of chapter, §48-103-111. 
Registration of offers. 
Contents of registration statement, 
§48-103-104. 
Form, §48-103-104. 
Rules and regulations. 

Administration of chapter. 

Authority of commissioner of insurance, 
§48-103-108. 
Service of process. 
Consent to service, §48-103-107. 
Short title, §48-103-101. 
Solicitation materials. 
Filing, §48-103-105. 
Taxation. 
Health, educational and housing facility 
corporations. 
Exemption, §48-101-312. 
Payments in lieu of taxes, §48-101-312. 
Title of act. 
Short title, §48-11-101. 
Transition provisions. 
Applicability of provisions. 
Existing domestic corporations, 
§48-27-101. 
Saving provisions, §48-27-103. 
Ultra vires, §48-13-104. 
Venue. 
Dissolution. 
Judicial dissolution, §48-24-302. 


INDEX 


COSTS. 
Charities. 
Solicitation of charitable funds. 
Actions for violations of part, 
§48-101-520. 
Corporations. 
Dissenting shareholders. 
Judicial appraisal of shares, §48-23-302. 
Limited liability companies. 
Revised limited liability company act of 
2005. 
Access to information, remedies for 
failure to allow, §48-249-308. 
Advance of expenses for actions, 
§48-249-115. 
Derivative actions. 
Award of expenses, §48-249-804. 
Judicial dissolution and termination. 
Bond to cover costs and fees, 
§48-249-618. 
Professional limited liability companies. 
Purchase of interest, fair value 
determination. 

Assessment of costs, §48-249-1114. 
Professional limited liability companies. 
Revised limited liability company act of 

2005. 
Purchase of interest, fair value 
determination. 
Assessment of costs, §48-249-1114. 
Revised limited liability company act of 
2005. 
Access to information, remedies for failure 
to allow, §48-249-308. 
Advance of expenses for actions, 
§48-249-115. 
Derivative actions. 
Award of expenses, §48-249-804. 
Judicial dissolution and termination. 


Bond to cover costs and fees, §48-249-618. 


Professional limited liability companies. 
Purchase of interest, fair value 
determination. 
Assessment of costs, §48-249-1114. 


COUNTY REGISTERS. 
Corporations. 


Filing and recording documents, §48-11-303. 


Filing and recording documents. 
Corporations, §48-11-303, 


COURTS. 
Corporations. 
Board of directors. 
Removal of directors by judicial 
proceeding, §48-18-109. 
Dissenting shareholders. 
Judicial appraisal of shares, §§48-23-301, 
48-23-302. 
Dissolution. 
Judicial dissolution. 
General provisions, §§48-24-301 to 
48-24-304. 
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COURTS —Cont’d 
Corporations —Cont’d 
Dissolution —Cont’d 
Judicial dissolution —Cont’d 
Nonprofit corporations, §§48-64-301 to 
48-64-304. 
Nonprofit corporations. 
Board of directors. 
Removal of directors by judicial 
proceedings, §48-58-110. 
Dissolution. 
Judicial dissolution, §§48-64-301 to 
48-64-304. 
Records. 
Inspection by members. 
Court-ordered inspections, 
§48-66-104. 
Records. 
Inspection of records by directors. 
Court-ordered inspection, §48-26-105. 
Inspection of records by shareholders. 
Court-ordered inspection, §48-26-104. 


CREDIT. 
Development credit corporations, 
§§48-101-101 to 48-101-120. 


CREDIT UNIONS. 
Securities. 
Exemption from securities laws, §48-1-103. 


CRIMINAL LAW AND PROCEDURE. 
Charities. 
Solicitation of charitable funds, 
§48-101-515. 
Criminal liability, §48-101-515. 
Corporations. 
Filing and recording document. 
Signing false document, §48-11-310. 
Nonprofit corporations, §48-51-310. 
Takeovers. 
Violations of chapter, §48-103-111. 
Limited liability companies. 
Filing documents. 
Signing false documents, §48-247-108. 
Revised limited liability company act of 
2005. 
Signing false document, §48-249-1012. 
Professional limited liability companies, 
§48-249-1126. 
Nonprofit corporations. 
Filing and recording documents. 
Signing false documents, §48-51-310. 
Professional limited liability companies. 
Foreign professional LLC. 
Signing false documents, $48-248-504. 
Revised limited lability company act of 
2005. 
Signing false document, §48-249-1126. 
Revised limited liability company act of 
2005. 
Signing false document, §48-249-1012. 
Professional limited liability companies, 
§48-249-1126. 
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CRIMINAL LAW AND PROCEDURE 
—Cont’d 
Securities. 
Violations, §48-1-123. 


CY PRES. 
Nonprofit corporations. 
Diverting property held in trust away from 
charitable purpose. 
Bylaw amendment. 
Order of court required, §48-60-206. 
Charter amendment. 
Order of court required, §48-60-108. 
Mergers, membership exchanges, entity 
conversions and for-profit 
conversions, §48-61-102. 


Public benefit corporations, §48-61-122. 


D 


DAMAGES. 
Charitable solicitations. 
Collection receptacles for donated clothing, 
household goods, etc. 
Recovery of actual damages for violation 
of provisions, §48-101-513. 
Charities. 
Solicitation of charitable funds. 
Recovery of damages, §48-101-520. 
Collection receptacles for donated 
clothing, household goods, etc. 
Recovery of actual damages for violation of 
provisions, §48-101-513. 
Limited liability companies. 
Revised limited liability company act of 
2005. 
Wrongful termination of membership 
interest, §48-249-504. 
Nonprofit corporations. 
Conflicts of interest, directors and officers. 
Defenses, §48-58-702. 
Revised limited liability company act of 
2005. 
Wrongful termination of membership 
interest, §48-249-504. 


DEBTORS AND CREDITORS. 
Limited liability companies. 
Assignment of financial rights. 


Rights of judgment creditor, §48-218-105. 


Distributions. 
Status as creditor, §48-236-104. 
Revised limited liability company act of 
2005. 
Contributions. 


Enforcement by creditors, §48-249-302. 


Creditors’ rights, §48-249-509. 
Dissolution and winding up. 
Claims against company, §48-249-611. 
Distribution of assets, §48-249-620. 
Revised limited liability company act of 
2005. 
Contributions. 
Enforcement by creditors, §48-249-302. 
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DEBTORS AND CREDITORS —Cont’d 
Revised limited liability company act of 
2005 —Cont’d 
Creditors’ rights, §48-249-509. 
Dissolution and winding up. 
Claims against company, §48-249-611. 
Distribution of assets, §48-249-620. 


DECLARATORY JUDGMENTS. 
Charities. 
Solicitation of charitable funds. 
Violations of part, §48-101-520. 


DEFENSES. 
Nonprofit corporations. 
Conflicts of interest, directors and officers. 
Injunctions, damages, etc, §48-58-702. 


DEFINED TERMS. 
Accredited investor. 
Securities, §48-1-102. 
Acquiring entity. 
Public benefit hospital sales and 
conveyances, §48-68-202. 
Affiliate or affiliated. 
Business corporations, §48-11-201. 
Corporate takeovers. 

Business combination act, §48-103-203. 
Limited liability companies, §48-202-101. 
Securities, §48-1-102. 

Agents. 
Securities, §48-1-102. 
Announcement date. 
Corporate takeovers. 
Business combination act, §48-103-203. 
Annual report. 
Revised limited liability company act of 
2005, §48-249-102. 
Another entity. 
Revised limited liability company act of 
2005, §48-249-701. 
Approved by the members. 
Nonprofit corporations, §48-51-201. 
Area. 
Electric G&T cooperatives, §48-69-103. 
Articles. 
Limited liability companies, §48-202-101. 
Revised limited liability company act of 
2005, §48-249-102. 
Articles of conversion. 
Limited liability companies, §48-202-101. 
Articles of organization. 
Limited hability companies, §48-202-101. 
Revised limited liability company act of 
2005, §48-249-102. 
Associates. 
Corporate takeovers. 
Business combination act, §48-103-203. 
Control share acquisition act, 
§48-103-302. 
Greenmail act, §48-103-502. 
Investor protection act, §48-103-102. 
Assumed name. 
Limited liability companies, §48-207-101. 
Revised limited liability company act of 
2005, §48-249-106. 
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DEFINED TERMS —Cont’d 
Authorized corporations. 
Corporate takeovers. 
Authorized corporation protection act, 
§48-103-403. 
Authorized shares. 
Business corporations, §48-11-201. 
Beneficial members. 
Nonprofit corporations, conflicts of interest 
of directors and officers, §48-58-704. 
Beneficial owners. 
Corporate takeovers. 
Business combination act, §48-103-203. 
Beneficial shareholders. 
Business corporations. 
Dissenters’ rights, §48-23-101. 
Board-managed. 
Limited liability companies, §48-202-101. 
Board of governors. 
Limited liability companies, §48-202-101. 
Bona fide religious institutions. 
Solicitation of charitable funds, 
§48-101-502. 
Bonds. 
Health, educational and housing facility 
corporations, §48-101-301. 
Broker-dealers. 
Investor protection act, §48-103-102. 
Securities, §48-1-102. 
Business combinations. 
Corporate takeovers, §48-103-203. 
Businesses. 
Corporations, §48-11-201. 
Limited liability companies, §48-202-101. 
Revised limited liability company act of 
2005, §48-249-102. 
Bylaws. 
Neighborhood preservation nonprofit 
corporations, §48-101-902. 
Nonprofit corporations, §48-51-201. 
Canadian retirement account. 
Securities, §48-1-102. 
Charitable organizations. 
Solicitation of charitable funds, 
§48-101-501. 
Charitable purpose. 
Nonprofit corporations, §48-51-201. 
Charters. 
Business corporations, §48-11-201. 
Nonprofit corporations, §48-51-201. 
Class. 
Limited liability companies, §48-202-101. 
Nonprofit corporations, §48-51-201. 
Clinic. 
Health, educational and housing facility 
corporations, §48-101-301. 
Code. 
Revised limited liability company act of 
2005, §48-249-102. 
Commercial co-venturer. 
Solicitation of charitable funds, 
§48-101-501. 
Confirmation of good standing. 
Business corporations, §48-11-201. 


DEFINED TERMS —Cont’d 
Confirmation of good standing —Cont’d 

Limited liability companies, §48-202-101. 

Nonprofit corporations, §48-51-201. 

Revised limited liability company act of 
2005, §48-249-102. 

Conflict of interest transaction. 

Revised limited liability act of 2005, 
§48-249-404. 

Conspicuous. 
Business corporations, §48-11-201. 
Nonprofit corporations, §48-51-201. 
Consummation date. 

Corporate takeovers. 

Business combination act, §48-103-203. 
Continuing shares. 

Corporate takeovers. 

Business combination act, §48-103-203. 
Contracting parties. 
Health, educational and housing facility 
corporations, §48-101-301. 
Contribution agreement. 
Limited liability companies, §48-202-101. 
Contribution allowance agreement. 
Limited liability companies, §48-202-101. 
Contributions. 

Solicitation of charitable funds, 

§48-101-501. 
Control. 

Corporate takeovers. 

Business combination act, §48-103-203. 

Control share acquisition act, 
§48-103-302. 

Greenmail act, §48-103-502. 

Corporations, conflicting interest 
transactions, §48-18-701. 

Nonprofit corporations, conflicting interest 
transactions of directors or officers, 
§48-58-701. 

Securities, §48-1-102. 

Controlled by. 

Nonprofit corporations, conflicting interest 
transactions of directors or officers, 
§48-58-701. 

Control share acquisition. 

Corporate takeovers, §48-103-302. 

Control shares. 

Corporate takeovers. 

Control share acquisition act, 
§48-103-302. 
Converted entity. 

Corporations, §48-21-101. 

Nonprofit corporations, mergers, 
membership exchanges, entity 
conversions and for-profit conversions, 
§48-61-101. 

Corporations. 

Business corporations, §48-11-201. 
Dissenters’ rights, §48-23-101. 
Indemnification, §48-18-501. 

Corporate takeovers. 

Control share acquisition act, 
§48-103-302. 


841 


DEFINED TERMS —Cont’d 
Corporations —Cont’d 

Development credit corporations, 
§48-101-102. 

Health, educational and housing facility 
corporations, §48-101-301. 

Limited liability companies, §48-202-101. 

Neighborhood preservation nonprofit 
corporations, §48-101-902. 

Nonprofit corporations, §48-51-201. 

Indemnification of directors and officers, 
§48-58-501. 

Courts. 

Limited liability companies, §48-202-101. 
Covered security. 

Securities, §48-1-102. 
Delegates. 

Nonprofit corporations, §48-51-201. 
Deliver. 

Business corporations, §48-11-201. 

Nonprofit corporations, §48-51-201. 
Designated adult. 

Securities, §48-1-102. 
Director-managed LLC. 

Revised limited liability company act of 

2005, §48-249-102. 
Directors. 
Business corporations. 
Indemnification, §48-18-501. 
Nonprofit corporations, §48-51-201. 
Indemnification, §48-58-501. 

Revised limited liability company act of 
2005, §48-249-102. 

Director’s or officer’s conflicting interest 
transaction, §48-18-701. 

Nonprofit corporations, conflicting interest 
transactions of directors or officers, 
§48-58-701. 

Disaster. 

Solicitation of charitable funds, 

§48-101-501. 
Disqualified person. 

Professional corporations, §48-101-603. 

Professional limited liability companies, 
§48-248-102. 

Revised limited liability company act of 
2005, §48-249-1102. 
Dissenters. 
Business corporations. 
Dissenters’ rights, §48-23-101. 
Limited liability companies, §48-231-101. 
Dissolution. 
Limited liability companies, §48-202-101. 
Dissolution of avoidance consent. 
Limited liability companies, §48-202-101. 
Distribution. 

Business corporations, '§48-11-201. 

Limited liability companies, §48-202-101. 

Nonprofit corporations, §48-51-201. 

Revised limited liability company act of 
2005, §48-249-102. 

Distribution cooperative. 
Electric G&T cooperatives, §48-69-103. 
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DEFINED TERMS —Cont’d 

Documents. 

Business corporations, §48-11-201. 

Nonprofit corporations, §48-51-201. 

Domestic business corporations, 
§48-11-201. 

Domestic corporations. 

Business corporations, §48-11-201. 

Limited liability companies, §48-202-101. 

Nonprofit corporations, §48-51-201. 

Domestic entity. 

Revised limited liability company act of 
2005, §48-249-701. 

Domestic LLC. 

Revised limited liability company act of 
2005, §48-249-102. 

Domestic nonprofit corporation. 

Business corporations, §48-11-201. 

Domestic PLLC. 

Professional limited liability companies. 

Revised limited liability company act of 
2005, §48-249-1102. 

Domestic professional corporation, 
§48-101-603. 

Domestic professional LLC. 

Professional limited liability companies, 
§48-248-102. 

Revised limited liability company act of 
2005, §48-249-1102. 

Educational institutions. 

Solicitation of charitable funds, 
§48-101-502. 

Educational institutions for individuals 
with physical and/or intellectual 
disability. 

Health, educational and housing facility 
corporations, §48-101-301. 

Effective date of notice, §48-11-201. 

Nonprofit corporations, §48-51-201. 

Electronic. 

Business corporations, §48-11-201. 

Nonprofit corporations, §48-51-201. 

Electronically transmitted. 

Nonprofit corporations, §48-51-201. 

Electronic records. 

Business corporations, §48-11-201. 

Nonprofit corporations, §48-51-201. 

Electronic transmission. 

Business corporations, §48-11-201. 

Nonprofit corporations, §48-51-201. 

Revised limited liability company act of 
2005, §48-249-405. 

Eligible entity. 

Corporations, §48-21-101. 

Nonprofit corporations, mergers, 
membership exchanges, entity 
conversions and for-profit conversions, 
§48-61-101. 

Eligible interests. 

Corporations, §48-21-101. 

Nonprofit corporations, mergers, 
membership exchanges, entity 
conversions and for-profit conversions, 
§48-61-101. 
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DEFINED TERMS —Cont’d 
Emergencies. 
Business corporations, §48-11-201. 
Nonprofit corporations, §48-51-201. 
Employees. 
Business corporations, §48-11-201. 
Nonprofit corporations, §48-51-201. 
Energy acquisition corporations. 
Electric G&T cooperatives, §48-69-103. 
Enterprises. 

Health, educational and housing facility 

corporations, §48-101-301. 
Entities. 

Business corporations, §48-11-201. 

Limited liability companies, §48-202-101. 

Nonprofit corporations, §48-51-201. 

Revised limited liability company act of 
2005, §48-249-102. 

Equity security. 

Corporate takeovers. 

Investor protection act, §48-103-102. 
Exchange. 

Corporate takeovers. 

Business combination act, §48-103-203. 
Exchange act. 
Corporate takeovers. 
Business combination act, §48-103-203. 
Existing G&T cooperative. 
Electric G&T cooperatives, §48-69-103. 
Expenses. 

Business corporations. 

Indemnification, §48-18-501. 

Limited liability companies, §48-243-101. 

Nonprofit corporations. 

Indemnification of directors and officers, 
§48-58-501. 

Revised limited liability company act of 
2005, §48-249-115. 

Fair to the corporation. 

Corporations, conflicting interest 

‘transactions, §48-18-701. 

Nonprofit corporations, conflicting interest 
transactions of directors or officers, 
§48-58-701. 

Fair value. 

Business corporations. 

Dissenters’ rights, §48-23-101. 

Corporate takeovers. 

Control share acquisition act, 
§48-103-309. 
Limited liability companies, §48-231-101. 
Family LLC. 

Revised limited liability company act of 
2005, §48-249-102. 

Federated fundraising organization. 

Solicitation of charitable funds, 
§48-101-501. 

Filed document. 

Corporations, filing and recording 
documents, §48-11-301. 

Nonprofit corporations, filing and recording 
documents dependent on facts outside 
plan or document, §48-51-301. 
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DEFINED TERMS —Cont’d 

Filing entity. ’ 

Business corporations, §§48-11-201, 
48-21-101. 
Nonprofit corporations, mergers, 

- membership exchanges, entity 
conversions and for-profit conversions, 
§48-61-101. 

Financial exploitation. 

Securities, §48-1-102. 

Financial institutions. 

Development credit corporations, 
§48-101-102. 

Financial rights. 

Limited liability companies, §48-202-101. 
Revised limited liability company act of 
2005, §48-249-102. 

Foreign business corporations. 

Nonprofit corporations, mergers, 
membership exchanges, entity 
conversions and for-profit conversions, 
§48-61-101. 

Foreign corporations. 

Business corporations, §48-11-201. 

Limited liability companies, §48-202-101. 

Neighborhood preservation nonprofit 
corporations, §48-101-902. 

Nonprofit corporations, §48-51-201. 

Foreign entity. 

Revised limited liability company act of 
2005, §48-249-701. 

Foreign for-profit benefit corporations. 
Benefit corporations (for profit), §48-28-103. 

Foreign LLC. 

Limited liability companies, §48-202-101. 
Revised limited liability company act of 
2005, §48-249-102. 

Foreign nonprofit corporation. 

Business corporations, §48-11-201. 

Foreign PLLC. 

Professional limited liability companies. 

Revised limited liability company act of 

2005, §48-249-1102. 

Foreign professional corporation, 

§48-101-603. 

Foreign professional LLC. 

Professional limited liability companies. 

Revised limited liability company act of 

2005, §48-249-1102. 

Foreign unincorporated entities. 
Business corporations, §48-11-201. 
Nonprofit corporations, mergers, 

membership exchanges, entity 
conversions and for-profit conversions, 
§48-61-101. 

For-profit benefit corporations. 

Benefit corporations (for profit), §48-28-103. 

Good cause. 

Nonprofit fair asset protection, §48-53-203. 

Governance rights. 

Limited liability companies, §48-202-101. 
Revised limited liability company act of 
2005, §48-249-102. 
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DEFINED TERMS —Cont’d 
Governing bodies. 
Health, educational and housing facility 
corporations, §48-101-301. 
Limited lability companies, §48-202-101. 
Governmental electric system. 
Electric G&T cooperatives, §48-69-103. 
Governmental subdivisions. 
Business corporations, §48-11-201. 
Nonprofit corporations, §48-51-201. 
Governor. 
Limited liability companies, §48-202-101. 
G&T cooperative. 
Electric G&T cooperatives, §48-69-103. 
Held by. 
Conflicting interest transactions, 
§48-18-704. 
Holder of financial rights. 
Revised limited liability company act of 
2005, §48-249-102. 
Holders. 
Conflicting interest transactions, 
§48-18-704. 
Nonprofit corporations, conflicts of interest 
of directors and officers, §48-58-704. 
Revised limited liability company act of 
2005, §48-249-102. 
Hospital institution. 
Health, educational and housing facility 
corporations, §48-101-301. 
Housing. 
Health, educational and housing facility 
corporations, §48-101-301. 
Includes. 
Business corporations, §48-11-201. 
Nonprofit corporations, §48-51-201. 
Individuals. . 
Business corporations, §48-11-201. 
Nonprofit corporations, §48-51-201. 
Institutional investors. 
Securities, §48-1-102. 
Institution of higher education. 
Health, educational and housing facility 
corporations, §48-101-301. 
Interest. 
Business corporations, §48-11-201. 
Dissenters’ rights, §48-23-101. 
Limited liability companies, §48-231-101. 
Nonprofit corporations, §48-51-201. 
Mergers, membership exchanges, entity 
conversions and for-profit 
conversions, §48-61-101. 
Interested shareholder. 
Corporate takeovers. 
Business combination act, §48-103-203. 
Interested shares. 
Corporate takeovers. 
Control share acquisition act, 
§48-103-302. 
Interest holder. 
Business corporations, §48-21-101. 
Nonprofit corporations, §48-51-201. 
Mergers, membership exchanges, entity 
conversions and for-profit 
conversions, §48-61-101. 


DEFINED TERMS —Cont’d 
Investment adviser representative, 
§48-1-102. 
Investment advisor. 
Securities, §48-1-102. 
Investment-related. 
Securities, §48-1-102. 
Issuers. 
Securities, §48-1-102. 
Knowing. 
Solicitation of charitable funds, 
§48-101-501. 
Knowingly. 
Solicitation of charitable funds, 
§48-103-501. 
Laws. 
Professional corporations, §48-101-603. 
Professional limited liability companies, 
§48-248-102. 
Revised limited liability company act of 
2005, §48-249-1102. 
Leases. 
Health, educational and housing facility 
corporations, §48-101-301. 
Lease-sale. 
Electric G&T cooperatives, §48-69-103. 
Liabilities. 
Business corporations. 
Indemnification, §48-18-501. 
Limited liability companies, §48-243-101. 
Nonprofit corporations. 
Indemnification of directors and officers, 
§§48-52-102, 48-52-106, 48-58-501. 
Revised limited liability company act of 
2005, §48-249-115. 
Licensing authority. 
Professional corporations, §48-101-603. 
Professional limited liability companies, 
§48-248-102. 
Revised limited liability company act of 
2005, §48-249-1102. 
Life settlement investment. 
Securities, §48-1-102. 
Limited liability company, §48-202-101. 
Nonprofit limited liability companies, 
§48-101-702. 
LLC. 
Limited liability companies, §§48-202-101, 
48-231-101, 48-243-101. 
Nonprofit limited lability companies, 
§48-101-702. 
Nonprofit limited liability companies, 
revised act, 2006, §48-101-802. 
Revised limited liability company act of 
2005, §§48-249-102, 48-249-115. 
LLC documents. 
Revised limited liability company act of 
2005, §48-249-102. 
Loan agreements. 
Health, educational and housing facility 
corporations, §48-101-301. 
Loan limits. 
Development credit corporations, 
§48-101-102. 
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DEFINED TERMS —Cont’d 
Majority vote. 

Limited liability companies, §48-202-101. 

Revised limited liability company act of 
2005, §48-249-102. 

Manager-managed LLC. 

Revised limited liability company act of 

2005, §48-249-102. 
Managers. 

Limited liability companies, §48-202-101. 

Revised limited liability company act of 
2005, §48-249-102. 

Market value. 

Corporate takeovers. 

Business combination act, §48-103-203. 
Massachusetts trusts, §48-101-202. 
Material financial interest. 

Corporations, conflicting interest 
transactions, §48-18-701. 

Nonprofit corporations, conflicting interest 
transactions of directors or officers, 
§48-58-701. 

Material relationship. 

Corporations, conflicting interest 
transactions, §48-18-701. 

Nonprofit corporations, conflicting interest 
transactions of directors or officers, 
§48-58-701. 

Means. 

Business corporations, §48-11-201. 

Nonprofit corporations, §48-51-201. 
Member-managed. 

Limited liability companies, §48-202-101. 
Member-managed LLC. 

Revised limited liability company act of 
2005, §48-249-102. 

Members. 

Development credit corporations, 
§48-101-102. 

Electric G&T cooperatives, §48-69-103. 

Limited liability companies, §§48-202-101, 
48-231-101. 

Nonprofit corporations, §48-51-201. 

Revised limited liability company act of 
2005, §48-249-102. 

Membership. 

Business corporations, §48-21-101. 

Nonprofit corporations, §48-51-201. 

Mergers, membership exchanges, entity 

conversions and for-profit 
conversions, §48-61-101. 
Membership interest. 

Limited liability companies, §48-202-101. 

Revised limited liability company act of 
2005, §48-249-102. 

Mergers. 

Corporate takeovers. 

Business combination act, §48-103-203. 
Months. 

Business corporations, §48-11-201. 

Nonprofit corporations, §48-51-201. 

Multi-family housing facilities. 

Health, educational and housing facility 

corporations, §48-101-301. 


DEFINED TERMS —Cont’d_ 
Municipal corporations. 
Health, educational and housing facility 
corporations, §48-101-301. 
Mutual benefit corporations. 
Neighborhood preservation nonprofit 
corporations, §48-101-902. 
Nonprofit corporations, §48-51-201. 
Nonfiling entity. 
Business corporations, §48-11-201. 
Nonprofit corporation. 
Business corporations, §48-11-201. 
Nonprofit limited liability companies, 
§48-101-702. 
Nonprofit limited liability companies, 
revised act, 2006, §48-101-802. 
Nonprofit limited liability company, 
§48-101-702. 
Nonprofit LLC, §48-101-702. 
Nonprofit limited liability companies, 
revised act, 2006, §48-101-802. 
Notice. 
Business corporations, §48-11-201. 
Limited liability companies, §48-202-101. 
Nonprofit corporations, §48-51-201. 
Offeree. 
Corporate takeovers. 
Investor protection act, §48-103-102. 
Offeree company. 
Corporate takeovers. 
Investor protection act, §48-103-102. 
Offeror. 
Corporate takeovers. 
Investor protection act, §48-103-103. 
Offer to sell. 
Securities, §48-1-102. 
Officers. 
Revised limited liability company act of 
2005, §48-249-102. 
Official capacity. 
Business corporations. 
Indemnification, §48-18-501. 
Limited liability companies, §48-243-101. 
Nonprofit corporations. 
Indemnification of directors and officers, 
§48-58-501. 
Revised limited liability company act of 
2005, §48-249-115. 
Old contribution. 
Limited liability companies, §48-235-102. 
Operating agreement. 
Limited liability companies, §48-202-101. 
Revised limited liability company act of 
2005, §48-249-102. 
Organic document. 
Business corporations, §48-11-201. 
Nonprofit corporations, §48-51-201. 
Organic law. 
Business corporations, §48-11-201. 
Nonprofit corporations, §48-51-201. 
Organization’s gross revenue. 
Solicitation of charitable funds. 
Filing of registration statement, 
§48-101-504. 
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DEFINED TERMS —Cont’d 
Other entity. 
Revised limited liability company act of 
2005, §48-249-701. 
Owners. 
Limited liability companies, §48-202-101. 
Ownership interests. 
Limited liability companies, §48-202-101. 
Parent nonprofit corporation. 

Nonprofit limited liability companies, 
§48-101-702. 

Nonprofit limited liability companies, 
revised act, 2006, §48-101-802. 

Participating shares. 

Corporations, §48-21-101. 

Parties. 

Business corporations. 

Indemnification, §48-18-501. 

Limited liability companies, §48-243-101. 

Nonprofit corporations. 

Indemnification of directors and officers, 

§48-58-501. 

Revised limited liability company act of 
2005, §48-249-115. 

Party to a merger or exchange. 

Corporations, §48-21-101. 

Party to a merger or membership 
exchange. 

Nonprofit corporations, mergers, 
membership exchanges, entity 
conversions and for-profit conversions, 
§48-61-101. 

Patrons. 
Electric G&T cooperatives, §48-69-103. 
Person. 

Business corporations, §48-11-201. 

Corporate takeovers. 

Business combination act, §48-103-203. 

Control share acquisition act, 

§48-103-302. 

Investor protection act, §48-103-102. 
Electric G&T cooperatives, §48-69-103. 
Limited liability companies, §48-202-101. 
Nonprofit corporations, §48-51-201. 
Public benefit hospital sales and 

conveyances, §48-68-202. 

Revised limited liability company act of 
2005, §48-249-102. 

Securities, §48-1-102. 

Solicitation of charitable funds, 
§48-101-501. 

Personal representative. 

Revised limited liability company act of 

2005, §48-249-102. 
Plan. 

Corporations, filing and recording 
documents, §48-11-301. 

Nonprofit corporations, filing and recording 
documents dependent on facts outside 
plan or document, §48-51-301. 

PLLC. 

Professional limited liability companies, 
§48-248-102. 

Revised limited liability company act of 

2005, §48-249-1102. 
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DEFINED TERMS —Cont’d 
PLLC —Cont’d 
Revised limited liability company act of 
2005, §48-249-102. 
Principal executive office. 
Limited liability companies, §48-202-101. 
Revised limited liability company act of 
2005, §48-249-102. 
Principal offices. 
Business corporations, §48-11-201. 
Nonprofit corporations, §48-51-201. 
Private organic document. 
Business corporations, §48-11-201. 
Nonprofit corporations, §48-51-201. 
Proceedings. 
Business corporations, §48-11-201. 
Indemnification, §48-18-501. 
Limited liability companies, §§48-202-101, 
48-243-101. 
Nonprofit corporations. 
Indemnification of directors and officers, 
§§48-52-102, 48-52-106, 48-58-501. 
Revised limited liability company act of 
2005, §48-249-102. 
Professional corporation, §48-101-603. 
Professional limited liability company, 
§48-202-101. 
Revised limited liability company act of 
2005, §48-249-102. 
Professional LLC, §48-248-102. 
Professional limited liability companies. 
Revised limited liability company act of 
2005, §48-249-1102. 
Revised limited liability company act of 
2005, §48-249-102. 
Professional service. 
Professional corporations, §48-101-603. 
Professional limited liability companies, 
§48-248-102. 
Revised limited liability company act of 
2005, §48-249-1102. 
Professional solicitors. 
Solicitation of charitable funds, 
§48-101-501. 
Projects. 
Health, educational and housing facility 
corporations, §48-101-301. 
Promoters. 
Securities, §48-1-102. 
Public benefit. 
Benefit corporations (for profit), §48-28-103. 
Public benefit corporations. 
Neighborhood preservation nonprofit 
corporations, §48-101-902. 
Nonprofit corporations, §48-51-201. 
Public benefit hospital conveyance 
transaction. 
Public benefit hospital sales and 
conveyances, §48-68-202. 
Public benefit hospital entity. 
Public benefit hospital sales and 
conveyances, §48-68-202. 
Public benefit provisions. 
Benefit corporations (for profit), §48-28-103. 
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DEFINED TERMS —Cont’d 
Public organic document. 
Business corporations, §48-11-201. 
Nonprofit corporations, §48-51-201. 
Qualified director. 

Corporations, conflicting interest 
transactions, §48-18-701. , 

Nonprofit corporations, conflicting interest 
transactions of directors or officers, 
§48-58-701. 

Qualified individual. 
Securities, §48-1-102. 
Qualified memberships. 

Nonprofit corporations, conflicts of interest 

of directors and officers, §48-58-704. 
Qualified person. 

Professional corporations, §48-101-603. 

Professional limited liability companies, 
§48-248-102. 

Revised limited liability company act of 
2005, §48-249-1102. 
Qualified shares. 
Conflicting interest transactions, 
§48-18-704. 
Record date. 
Business corporations, §48-11-201. 
Nonprofit corporations, §48-51-201. 
Record members. 

Nonprofit corporations, conflicts of interest 

of directors and officers, §48-58-704. 
Records. 

Revised limited liability company act of 

2005, §48-249-102. 
Records shareholder. 

Business corporations. 

Dissenters’ rights, §48-23-101. 
Registered agent. 

Revised limited lability company act of 

2005, §48-249-102. 
Registered office. 

Limited liability companies, §48-202-101. 

Revised limited liability company act of 
2005, §48-249-102. 

Related person. 

Corporations, conflicting interest 
transactions, §48-18-701. 

Nonprofit corporations, conflicting interest 
transactions of directors or officers, 
§48-58-701. 

Relevant time. 

Corporations, conflicting interest 
transactions, §48-18-701. 

Nonprofit corporations, conflicting interest 
transactions of directors or officers, 
§48-58-701. 

Religious corporations. 
Nonprofit corporations, §48-51-201. 
Representatives. 

Limited liability companies, §48-202-101. 

Revised limited liability company act of 
2005, §48-249-102. 

Required disclosure. 

Corporations, conflicting interest 

transactions, §48-18-701. 
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DEFINED TERMS —Cont’d 
Required disclosure —Cont’d 
Nonprofit corporations, conflicting interest 
transactions of directors or officers, 
§48-58-701. 
Required records. 
Limited liability companies, §48-202-101. 
Resident domestic corporation. 
Corporate takeovers. 
Business combination act, §48-103-203. 
Responsible person. 
Limited liability companies, §48-243-101. 
Revised limited liability company act of 
2005, §48-249-115. 
Resulting entity. 
Limited liability companies, §48-202-101. 
Revenues. 
Health, educational and housing facility 
corporations, §48-101-301. 
Sale contract. 
Health, educational and housing facility 
corporations, §48-101-301. 
Sales. 
Securities, §48-1-102. 
Secretary of state. 
Limited liability companies, §48-202-101. 
Revised limited liability company act of 
2005, §48-249-102. 
Solicitation of charitable funds, 
§48-101-501. 
Security, §48-1-102. 
Business corporations. 
Options to subscribe, §48-16-205. 
Senior security. 
Securities, §48-1-102. 
Series. 
Limited liability companies, §48-202-101. 
Share acquisition date. 

Corporate takeovers. 

Business combination act, §48-103-203. 
Shareholders. 

Business corporations, §48-11-201. 
Derivative proceedings, §48-17-401. 
Inspection of records by shareholders, 

§48-26-102. 
Dissenters’ rights, §48-23-101. 
Shares. 

Business corporations, §48-11-201. 
Preemptive rights, §48-16-301. 
Restrictions on transfers, §48-16-208. 

Corporate takeovers. 

Business combination act, §48-103-203. 

Nonprofit corporations, §48-51-201. 

Sign. 
Business corporations, §48-11-201. 
Nonprofit corporations, §48-51-201. 
Signatures. 
Business corporations, §48-11-201. 
Nonprofit corporations, §48-51-201. 
Solicitation. 
Solicitation of charitable funds, 
§48-101-501. 
Solicitee. 
Solicitation of charitable funds, 
§48-101-501. 
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DEFINED TERMS —Cont’d 
Solicits. 

Solicitation of charitable funds, 

§48-101-501. 
Special legal counsel. 

Limited liability companies, §48-243-101. 

Revised limited liability company act of 
2005, §48-249-115. 

Standards of conduct. 

Business corporations. 

Officers, §48-18-403. 

Nonprofit corporations. 

Directors and officers, §48-58-301. 
State. 

Business corporations, §48-11-201. 

Nonprofit corporations, §48-51-201. 

Revised limited liability company act of 
2005, §48-249-102. 

Subscribers. 
Business corporations, §48-11-201. 
Subsidiaries. 

Business corporations, §48-11-201. 

Corporate takeovers. 

Business combination act, §48-103-203. 
Greenmail act, §48-103-502. 
Subsidiary nonprofit corporation. 

Nonprofit limited liability companies, 
§48-101-702. 

Nonprofit limited liability companies, 
revised act, 2006, §48-101-802. 

Surviving entity. 
Limited liability companies, §48-202-101. 
Survivor. 

Corporations, §48-21-101. 

Nonprofit corporations, mergers, 
membership exchanges, entity 
conversions and for-profit conversions, 
§48-61-101. 

Takeover offer. 

Corporate takeovers. 

Investor protection act, §48-103-103. 
Tax clearance for termination or 
withdrawal. 

Business corporations, §48-11-201. 

Limited liability companies, §48-202-101. 

Nonprofit corporations, §48-51-201. 

Revised limited liability company act of 
2005, §48-249-102. 

Termination. 
Limited liability companies, §48-202-101. 
Transfers. 
Revised limited liability company act of 
2005, §48-249-102. 

Underwriters. 

Securities, §48-1-102. 
Unincorporated entity. 

Business corporations, §48-11-201. 

Nonprofit corporations, §48-51-201. 
United States. 

Business corporations, §48-11-201. 

Nonprofit corporations, §48-51-201. 
Units. 

Corporations, §48-21-101. 


DEFINED TERMS —Cont’d 
Voting groups. 

Business corporations, §48-11-201. 
Voting memberships. 

Nonprofit corporations, mergers, 
membership exchanges, entity 

conversions and for-profit conversions, 
§48-61-101. 

Voting power. 

Nonprofit corporations, §48-51-201. 
Voting shares. 

Corporations, §48-21-101. 
Voting stock. 

Corporate takeovers. 

Business combination act, §48-103-203. 

Writing. 

Business corporations, §48-11-201. 
Written. 

Business corporations, §48-11-201. 
Written action. 

Limited liability companies, §48-202-101. 


DENTISTS. 
Corporations. 
Professional corporations generally, 
§§48-101-601 to 48-101-635. 


DEPOSITS. 
Development credit corporations, 
§48-101-117. 


DERIVATIVE ACTIONS. 
Benefit corporations (for profit). 
Standing of shareholders to maintain, 
§48-28-108. 
Corporations. 
Stock and stockholders, §48-17-401. 


DEVELOPMENT CREDIT 
CORPORATIONS, §§48-101-101 to 
48-101-120. 

Amendment of charter, §48-101-119. 

Banks and other financial institutions. 

Defined, §48-101-102. 

Membership, §48-101-110. 

Board of directors, §48-101-107. 

Defined, §48-101-102. 

Capital. 

Earned surplus, §48-101-116. 
Charter. 

Amendment, §48-101-119. 

Citation, §48-101-101. 

Corporations. 

Defined, §48-101-102. 

Definitions, §48-101-102. 

Deposits, §48-101-117. 

Dividends. 

Earned surplus, §48-101-116. 
Earned surplus, §48-101-116. 
Financial institutions. 

Defined, §48-101-102. 

Membership, §48-101-110. 

First meeting and organization, 
§48-101-106. 

Funds. 

Deposit of funds, §48-101-117. 
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DEVELOPMENT CREDIT DISSOLUTION —Cont’d 
CORPORATIONS —Cont’d Limited liability companies. 
Incorporation. Generally, §§48-245-101 to 48-245-1201. 


Certificate of incorporation, §48-101-103. 


Completion of corporate entity, §48-101-104. 


Persons entitled to incorporate, 
§48-101-103. 
Loan limits. 
Defined, §48-101-102. 
Loans. 

Members required to make loan to 

corporation, §48-101-113. 
Meetings. 
First meeting and organization, 
§48-101-106. 
Members. 
Defined, §48-101-102. 
Membership, §48-101-108. 
Powers of members, §48-101-112. 
Withdrawal from membership, §48-101-111. 
Officers, §48-101-107. 
Organization. 

First meeting and organization, 

§48-101-106. 
Powers, §48-101-105. 
Preemptive rights. 
No preemptive rights respecting unissued 
stock, §48-101-109. 
Reports. 
Supervision over corporation, §48-101-118. 
Short title, §48-101-101. 
State credit not pledged, §48-101-120. 
Stock and stockholders. 

Limit on total obligations, §48-101-115. 

Membership, §48-101-108. 

Withdrawal from membership, 
§48-101-111. 

Obligations of corporation deemed legal 
investments for members, §48-101-114. 

Powers of stockholders and members, 
§48-101-112. 

Preemptive rights. 

No preemptive rights respecting unissued 
stock, §48-101-109. 

Right to purchase or transfer capital stock 
or obligations of corporation, 
§48-101-108. 

Supervision over corporation. 

Reports, §48-101-118. 


DISASTERS. 
Charitable solicitations. 
Financial reports. 
Contributions for disasters, §48-101-521. 


DISSENTER’S RIGHTS. 
Benefit corporations (for profit). 
Dissenting shareholders. 

Merger, conversion, etc, of corporation 
into for-profit benefit corporation, 
§48-28-104. 

Corporations, §§48-23-101 to 48-23-302. 


DISSOLUTION. 
Corporations, §§48-24-101 to 48-24-304. 
Electric G&T cooperatives, §48-69-115. 


Revised limited liability company act of 
2005. 
Generally, §§48-249-601 to 48-249-623. 
Professional limited liability companies, 
§48-249-1122. 
Professional limited liability companies, 
§48-248-409. 
Revised limited liability company act of 
2005, §48-249-1122. 
Revised limited liability company act of 
2005. 
Generally, §§48-249-601 to 48-249-623. 
Professional limited liability companies, 
§48-249-1122. 


E 


EDUCATION. 
Corporations. 

Nonprofit corporations generally, 
§§48-51-101 to 48-68-211. 
Nonprofit corporations generally, 

§§48-51-101 to 48-68-211. 


ELECTRIC COOPERATIVES. 
Actions. 
Immunity from suit. 
Directors, trustees and members of 
governing bodies, §48-58-601. 
Board of trustees. 
Immunity from suit, §48-58-601. 
G&T cooperatives, §§48-69-101 to 
48-69-1283. 
Immunity. 
Directors, trustees and members of 
governing bodies, §48-58-601. 
Liability. 
Immunity from suit. 
Directors, trustees and members of 
governing bodies, See OR NS 
Members. 
Immunity of members of governing bodies, 
§48-58-601. 
Negligence. 
Immunity from suit. 
Directors, trustees and members of 
governing bodies, §48-58-601. 
Torts. 
Immunity from suit. 
Directors, trustees and members of 
governing bodies, §48-58-601. 


ELECTRIC G&T COOPERATIVES, 
§§48-69-101 to 48-69-1238. 
Accounting for revenues, §48-69-113. 
Applicability of provisions. 
Existing cooperatives, §48-69-105. 
Non-applicability and qualified applicability 
of certain statutory provisions, 
§48-69-122. 
Board of directors. 
Election of directors, §§48-69-108, 
48-69-109. 
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ELECTRIC G&T COOPERATIVES 

—Cont’d 
Board of directors —Cont’d 

Generally, §48-69-108. 

Meetings. 

Non-applicability and qualified 
applicability of certain statutory 
provisions, §48-69-122. 

Parliamentary procedure for, §48-69-107. 
Bonds, notes or other evidences of 

indebtedness. 

Certain provisions not applicable to, 
§48-69-120. 

Bylaws, §48-69-107. 

Election of directors. 

Provisions as to, §§48-69-108, 48-69-109. 
Chief executive officer, §48-69-111. 
Construction and interpretation. 

Liberal construction of provisions, 
§48-69-123. 

Definitions, §48-69-103. 
Dissolution, §48-69-115. 
Excess revenues. 

Distribution, §48-69-113. 

Existing cooperatives, §48-69-105. 
Findings of legislature, §48-69-102. 
Foreign corporations. 

Transaction of business by foreign 
corporations in adjacent states, 
§48-69-116. 

Legislative declaration, §48-69-102. 

Membership, §48-69-112. 

Mortgages and deeds of trust, §48-69-114. 

Nonprofit membership cooperative 
corporations. 

Operation as, §48-69-104. 

Officers. 
Chief executive officer, §48-69-111. 
Principal officers, §48-69-110. 
Powers, §48-69-106. 
Principal officers, §48-69-110. 
Public utility commission. 

Exemption from control of commission, 
§48-69-119. 

Purposes, §48-69-106. 
Qualifications for membership, 

§48-69-112. 

Restrictions on services, §48-69-118. 
Short title of act, §48-69-101. 
Taxation. 

Ad valorem property taxes. 

No exemption from, §48-69-117. 
Tennessee public utility commission. 

Exemption from control of commission, 

_§48-69-119. 
Tennessee Valley Authority. 

Restrictions on services in area of 
authority, §48-69-118. 

Utility districts. 

Exemption from provisions, §48-69-121. 
ELECTRICITY. 
Cooperatives. 


Electric G&T cooperatives, §§48-69-101 to 
48-69-1238. 


ELECTRICITY —Cont’d 
Cooperatives —Cont’d 
Immunity of members of governing bodies 
from suit, §48-58-601. 
Electric cooperatives. 
Immunity of members of governing bodies 
from suit, §48-58-601. 


ELECTRIC MEMBERSHIP 
CORPORATIONS. 
Immunity. 
Directors, trustees and members of 
governing bodies, §48-58-601. 


ELEEMOSYNARY INSTITUTIONS. 
Charitable solicitations, §§48-101-501 to 
48-101-521. 
Corporations. 
Donations. 
Power to make, §48-13-102. 
Nonprofit corporations, §§48-51-101 to 
48-68-211. 


EMERGENCIES. 
Corporations. 
Bylaws. 
Emergency bylaws, §48-12-107. 
Defined, §48-11-201. 
Nonprofit corporations. 
Definition of emergency, §48-51-201. 
Powers. 
Emergency powers, §48-13-103. 


EMERGENCY MEDICAL SERVICES. 
Charities. 
Solicitation of charitable funds. 
Volunteer fire departments, rescue squads 
or local civil defense organizations. 
Provisions of part not applicable to, 
§48-101-502. 


EMINENT DOMAIN. 
Corporations, §48-11-103. 

Nonprofit corporations, §48-51-103. 
Nonprofit corporations, §48-51-103. 


ENGINEERS. 
Professional limited liability companies. 
General provisions, §§48-248-101 to 
48-248-606. 
Revised limited liability company act of 
2005, §§48-249-1101 to 48-249-1133. 


EVIDENCE. 
Copies. 
Corporations. 
Filing and recording documents. 
Evidentiary effect of copy of filed 
document, §48-11-308. 
Corporations. 
Certificate of existence. 
Conclusive evidence corporation in 
existence, §48-11-309. 
Filing and recording documents. 
Copy of filed document. 
Evidentiary effect, §48-11-308. 
Nonprofit corporations. 
Certificate of existence. 
Evidentiary effect, §48-51-309. 
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EVIDENCE —Cont’d 
Corporations —Cont’d 
Nonprofit corporations —Cont’d 
Filing and recording documents. 
Copy of filed documents. 
Evidentiary effect, §48-51-308. 
Foreign limited liability companies. 
Copy of filed document. 
Evidentiary effect, §48-247-107. 
Limited liability companies. 
Member actions without meeting. 
Execution of instruments evidencing 
waiver and consent, §48-223-102. 
Notices. 
Prima facie evidence of notices, 
§48-222-102. 
Revised limited liability company act of 
2005. 
Evidentiary effect of copies of filed 
documents, §48-249-1011. 
Revised limited liability company act of 
2005. 
Evidentiary effect of copies of filed 
documents, §48-249-1011. 


F 


FAIRS. 
Charitable solicitations. 
Provisions of part not applicable to fairs, 
§48-101-502. 


FEES. 
Charities. 
Professional solicitors. 
Registration fee, §48-101-507. 
Solicitation of charitable funds. 
Registration fees, §48-101-504. 
Professional solicitors and employees, 
§48-101-507. 
Corporations. 
Filing and recordation of documents, 
§48-11-303. 
Foreign limited liability companies. 
Certificate of authority. 
Filing fees, §48-246-302. 
Filing documents, §48-247-103. 
Limited liability companies. 
Inspection of records by members, 
§48-228-103. 
Revised limited liability company act of 
2005. 
Filing fees, §48-249-1007. 
Neighborhood preservation nonprofit 
corporations. 
Registration, §48-101-903. 
Revised limited liability company act of 
2005. 
Filing fees, §48-249-1007. 
Securities. 
Disposition of fees collected under chapter, 
§48-1-107. 
Exemptions from fee requirements, 
§48-1-126. 


FEES —Cont’d 
Securities —Cont’d 
Filing fees for covered securities, §48-1-125. 
Registration of broker-dealers, agents, 
investment advisers or investment 
adviser representatives, §§48-1-109, 
48-1-110. 


FELONIES. 
Charities. 
Solicitation of charitable funds. 
Criminal liability, §48-101-515. 
Corporations. 
Takeovers. 
Violations of chapter, §48-103-111. 
Securities. 
Violations, §48-1-123. 


FIDUCIARIES. 
Actions. 
Nonprofit corporations. 
Limitation of actions. 
Breach of fiduciary duty by officers and 
directors, §48-58-601. 
Corporations. 
Nonprofit corporations. 
Limitation of actions. 
Breach of fiduciary duty by officers and 
directors, §48-58-601. 
Limitation of actions. 
Nonprofit corporations. 
Breach of fiduciary duty by officers and 
directors, §48-58-601. 
Participation certificates in notes or 
bonds. 
Title held in trust for bona fide purchasers, 
§48-1-201. 


FINANCIAL EXPLOITATION OF 
ELDERLY AND VULNERABLE 
ADULTS. 

Securities professionals. 

Notice, delay of disbursement, and access to 
records, §48-1-127. 


FINES. 
Charitable solicitations. 
Collection receptacles for donated clothing, 
household goods, etc. 
Fine to enforce provisions, §48-101-513. 
Collection receptacles for donated 
clothing, household goods, etc. 
Fine to enforce provisions, §48-101-513. 
Foreign limited liability companies. 
Filing documents, §48-247-110. 
Signing false document, §48-247-108. 
Limited liability companies. 
Revised limited liability company act of 
2005. 
Foreign limited liability companies. 
Transacting business without 
certificate, §48-249-913. 
Signing false document, §48-249-1012. 
Professional limited liability companies, 
§48-249-1126. 


a 
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FINES —Cont’d 
Limited liability companies —Cont’d 
Revised limited liability company act of 
2005 —Cont’d 
Unlawful transaction of business, 
§48-249-1014. 


Professional limited liability companies. 


Revised limited liability company act of 
2005. 
Signing false document, §48-249-1126. 
Public benefit hospital sales and 
conveyances. 
Violation of provisions, §48-68-211. 
Revised limited liability company act of 
2005. 
Foreign limited liability companies. 
Transacting business without certificate, 
§48-249-913. 
Signing false document, §48-249-1012. 
Professional limited liability companies, 
§48-249-1126. 
Unlawful transaction of business, 
§48-249-1014. 
Securities. 
Covered securities, §48-1-104. 
Disciplinary action against registrants, 
§48-1-112. 
Fraudulent acts or devices, civil penalties, 
§48-1-121. 
Registration of broker-dealers, agents, 
investment advisers or investment 
adviser representatives, §48-1-109. 


FIRES AND FIRE PREVENTION. 
Volunteer fire departments. 
Solicitation of charitable funds. 
Provisions of part not applicable to, 
§48-101-502. 


FOREIGN CORPORATIONS, §§48-25-101 
to 48-25-305. 
Amendment of certificate of authority, 
§48-25-104. 
Appeals. 
Nonprofit corporations. 
Revocation of certificate of authority. 
Denial of reinstatement, §48-65-304. 
Revocation of certificate of authority. 
Denial of reinstatement, §48-25-304. 
Applicability of provisions. 
Qualified foreign corporations, §48-27-102. 
Authorized corporation protection. 
Takeover protection, §§48-103-401 to 
48-103-406. 
Certificates of authority, §§48-11-309, 
48-25-101 to 48-25-110. 
Amendment, §48-25-104. 
Applications, §48-25-103. 
Contents, §48-25-103. 
Effect, §48-25-105. 
Nonprofit corporations, §§48-65-101 to 
48-65-110, 48-65-301 to 48-65-305. 
Professional corporations, §§48-101-625 to 
48-101-627. 
Application for certificate, §48-101-626. 


FOREIGN CORPORATIONS —Cont’d 


Certificates of authority —Cont’d 
Professional corporations —Cont’d 

Requirements for obtaining certificate, 
§48-101-625. 

Revocation of certificate, §48-101-627. 

Reinstatement following administrative 
revocation, §48-25-303. 

Appeal from denial of reinstatement, 
§48-25-304. 

Required to transact business, §48-25-101. 

Consequences of transacting business 
without authority, §48-25-102. 

Revocation, §§48-25-301 to 48-25-305. 

Authorized, §48-25-301. 

Certificate of withdrawal following 
administrative revocation, 
§48-25-305. 

Effect, §48-25-302. 

Grounds, §48-25-301. 

Nonprofit corporations, §§48-65-301 to 
48-65-305. 

Procedure, §48-25-302. 

Reinstatement, §48-25-303. 

Appeal from denial of reinstatement, 
§48-25-304. 

Certificates of withdrawal, §48-25-201. 
Applications, §48-25-201. 

Effect of certificate of authority, 

§48-25-105. 

Electric G&T cooperatives. 
Transaction of business by foreign 

corporations in adjacent states, 
§48-69-116. 

Electronic notices, §48-11-202. 

Liability. 

Transacting business without authority, 
§48-25-102. 

Merger, share exchange or conversion. 

Foreign corporation as party to share 
exchange, §48-21-103. 

Names, §48-25-106. 

Nonprofit corporations, §48-65-106. 
Registered name, §48-14-103. 

Nonprofit corporations, §§48-65-101 to 

48-65-305. 

Notice. 

Method of notice to foreign corporation, 
§48-11-202. 

Registered agent, §48-25-107. 

Change of registered agent, §48-25-108. 

Nonprofit corporations, §§48-65-107 to 
48-65-110. 

Resignation of registered agent, §48-25-109. 

Service of process. 

Agent for service, §48-25-110. 

Registered office, §48-25-107. 

Change of registered office, $48-25-108. 
Nonprofit corporations, §§48-65-107, 
48-65-108. 

Service of process, §48-25-110. 
Nonprofit corporations, §48-65-110. 
Withdrawal of foreign corporation. 

Service after withdrawal, §48-25-201. 
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FOREIGN CORPORATIONS —Conit’d 
Takeovers. 
Authorized corporation protection, 
§§48-103-401 to 48-103-406. 
Transacting business in state. 
Activities which do not constitute, 
§48-25-101. 
Certificates of authority. 
Generally, §§48-25-101 to 48-25-110, 
48-25-301 to 48-25-305. 
Required to transact business, 
§48-25-101. 
Consequences of transacting business 
without authority, §48-25-102. 
Withdrawal, §48-25-201. 
Certificate of withdrawal, §48-25-201. 
Applications, §48-25-201. 
Following administrative revocation, 
§48-25-305. 
Nonprofit corporations, §48-65-201. 


FOREIGN LIMITED LIABILITY 
COMPANIES, §§48-246-101 to 
48-247-202. 

Bank accounts. 

Activities not considered transacting 
business, §48-246-102. 
Certificate of authority. 
Administrative. 
Revocation, §§48-246-501 to 48-246-505. 
Amendments, §48-246-303. 
Application, §48-246-301. 
Cancellation, §48-246-401. 
Contents of application, §48-246-301. 
Endorsement, §48-246-302. 
Filing fees, §48-246-302. 
Transacting business without certificate. 


Consequences, §§48-246-601, 48-246-602. 


Certificate of existence, §48-247-111. 
Conflicts of law. 

Governing law, §48-246-101. 
Definitions, §48-202-101. 
Doing business in state. 

Activities not considered transacting 

business, §48-246-102. 

Violation of provisions, §48-247-110. 
Filing documents, §§48-247-101 to 

48-247-111. 

Appeal from secretary of state’s refusal to 
file document, §48-247-106. 

Articles of correction, §48-247-104. 

Attestation, §48-247-101. 

Certificate of existence, §48-247-111. 

Contents, §48-247-101. 

Copying fees, §48-247-103. 

Copy of filed document. 

Evidentiary effect, §48-247-107. 
Correcting filed document, §48-247-104. 
Delayed effective date of document, 

§48-247-109. 
Effective date of document, §48-247-109. 


Evidentiary effect of copy of filed document, 


§48-247-107. 


FOREIGN LIMITED LIABILITY 
COMPANIES —Cont’d « 
Filing documents —Cont’d 
Execution, §48-247-101. 
Filing duty of secretary of state, 
§§48-247-105, 48-247-106. 
Filing fees, §48-247-103. 
Forms, §48-247-102. 
Mandatory forms, §48-247-102. 
Optional forms, §48-247-102. 
Penalty for transacting business in state in 
violation of provisions, §48-247-110. 
Requirement of registered agent, 
848-247-109. 
Service fees, §48-247-103. 
Signing false document, §48-247-108. 
Statutory requirements, §48-247-101. 
Governing law, §48-246-101. 
Independent contractors. 
Activities not considered transacting 
business, §48-246-102. 
Injunctions. 
Transacting business without certificate of 
authority, §48-246-602. 
Interstate commerce. 
Activities not considered transacting 
business, §48-246-102. 
Limited liability companies. 
Generally, §§48-201-101 to 48-245-1201. 
Name, §48-246-201. 
Revised limited liability company act of 
2005, §§48-249-901 to 48-249-914. 
Certificate of authority. 
Administrative revocation, §§48-249-908 
to 48-249-912. 
Appeal from denial of reinstatement, 
§48-249-911. 
Cancellation following, §48-249-912. 
Effect, §48-249-909. 
Grounds, §48-249-908. 
Procedure, §48-249-909. 
Reinstatement following, §48-249-910. 
Amendments, §48-249-906. 
Application, §§48-249-904, 48-249-905. 
Cancellation, §§48-249-907, 48-249-912. 
Transacting business without certificate, 
§48-249-913. 
Injunction from doing business, 
§48-249-914. 
Certificate of reinstatement, §48-249-910. 
Governing law, §48-249-901. 
Name, §48-249-903. 
Series of members, interests or financial 
rights, §48-249-309. 
Transacting business without certificate of 
authority, §48-249-914. 
Transactions not constituting doing 
business, §48-249-902. 


Secretary of state, §§48-247-201, 


48-247-202. 
Deputies, §48-247-202. 
Powers, §48-247-201. 
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FORFEITURES. 
Limited liability companies. 
Revised limited liability company act of 
2005. 

Termination of membership interest in 
contravention of LLC documents, 
§48-249-504. 

Revised limited liability company act of 

2005. 

Termination of membership interest in 
contravention of LLC documents, 
§48-249-504. 


FORMS. 
Corporations. 
Filing and recording documents, §48-11-302. 
Foreign limited liability companies. 
Filing documents. 
Mandatory and optional forms, 
§48-247-102. 
Securities. 
Authority of commissioner to make, 
promulgate or amend, §48-1-116. 


FOR-PROFIT BENEFIT 
CORPORATIONS, §§48-28-101 to 
48-28-109. 


FOUNDATIONS. 
Nonprofit limited liability companies. 
Applicable provisions. 
Revised act, 2006, §48-101-806. 
Private foundations, §48-51-501. 


FRATERNAL AND SECRET SOCIETIES. 
Freemasons, §§48-102-201 to 48-102-203. 
Grounds for halls and cemeteries, 
§48-102-202. 
Masonic lodges. 
Coupon bonds for construction. 
Generally, §48-102-203. 
Privileges and benefits generally, 
§48-102-201. 
Provisions extended to freemasons, 
§48-102-201. 
Real property. 
Ownership, §48-102-202. 
Grand Lodge of Odd Fellows, §§48-102-101 
to 48-102-108. 
Buildings. 
Construction and maintenance, 
§48-102-107. 
Indebtedness. 
Execution and record of evidences of 
indebtedness, §48-102-106. 
Powers. 
Generally, §48-102-101. 
Property. 
Amount and kind of property 
unquestioned, §48-102-105. 
Conveyances, §48-102-105. 
Power over property, §48-102-102. 
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FRATERNAL AND SECRET SOCIETIES 
—Cont’d 
Grand Lodge of Odd Fellows —Cont’d 
Property —Cont’d 
Subordinate lodges. 
Power to acquire and hold or convey 
property, §48-102-103. 
Separate property, §48-102-104. 
Subordinate lodges. 
Liquidation, §48-102-108. 
Property. 
Power to acquire and hold or convey 
property, §48-102-103. 
Separate property, §48-102-104. 
Knights of Pythias, §§48-102-301 to 
48-102-303. 
Mortgages and deeds of trust. 
Execution, §48-102-303. 
Members not liable, §48-102-303. 
Property. 
Mortgages and deeds of trust, 
§48-102-303. 
Ownership of real property, §48-102-301. 
Purchase or improvement. 
Debt incurred, §48-102-302. 
Odd Fellows, §§48-102-101 to 48-102-108. 
Real property. 
Knights of Pythias, §§48-102-301 to 
48-102-303. 
Masons. 
Ownership, §48-102-202. 
Odd Fellows. 
Property real or personal, §§48-102-102 to 
48-102-105. 
Veterans’ organizations, §§48-102-401 to 
48-102-405. 
Veterans’ organizations, §§48-102-401 to 
48-102-405. 
Real property. 
Obligations and conveyances. 
Execution, §48-102-403. 
Ownership, §48-102-401. 
Purchase or improvement. 
Debts of organization, §48-102-402. 
Sales, §48-102-404. 
Conveyances to implement sales, 
§48-102-405. 


FRAUD. 
Corporations. 
Takeovers, §48-103-106. 
Foreign limited liability companies. 
Filing documents. 
Signing false document, §48-247-108. 
Securities. 
Acts or devices. 

General prohibition, §48-1-121. 
Civil liabilities, §48-1-122. 
Registration. 

Denial, revocation, cancellation or 

withdrawal, §48-1-112. 
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FRAUD —Cont’d 
Securities —Cont’d 
Registration —Cont’d 
Unlawful representation concerning 
registration or exemption, §48-1-114. 


FREEMASONS, §§48-102-201 to 48-102-203. 


G 


GENERAL ASSEMBLY. 
Corporations. 
Amendment or repeal of provisions. 
Reservation of power, §48-11-102. 
Nonprofit corporations. 
Amendment or repeal of provisions. 
Reservation of power, §48-51-102. 


GIFTS. 
Limited liability companies. 
General powers to accept, §48-212-101. 
Nonprofit corporations. 
Mergers, membership exchanges, entity 
conversions and for-profit conversions. 
Surviving entity, gifts, bequests, devises, 
etc, inure to benefit of, §48-61-124. 


GRAND LODGE OF ODD FELLOWS, 
§§48-102-101 to 48-102-108. 


GRANTS. 
Neighborhood preservation nonprofit 
corporations. 
Eligibility for grants, §48-101-905. 


GREENMAIL. 
Takeover provisions, §§48-103-501 to 
48-103-505. 


G&T COOPERATIVES. 
Electric G&T cooperatives, §§48-69-101 to 
48-69-123. 


H 


HEALTH, EDUCATIONAL AND 
HOUSING FACILITY 
CORPORATIONS, §§48-101-301 to 
48-101-318. 

Application for incorporation, 
§48-101-303. 

Board of directors, §48-101-307. 

Bonds. 

Defined, §48-101-301. 
Generally, §48-101-310. 
Proceeds. 
Authorized uses, §48-101-310. 
Refunding bonds. 
Generally, §48-101-310. 
Security for bonds, §48-101-311. 
Certificate of incorporation. 
Amendment, §48-101-306. 
Contents, §48-101-304. 
Filing, §48-101-305. 
Construction and interpretation. 
Liberal construction, §48-101-302. 


HEALTH, EDUCATIONAL AND 
HOUSING FACILITY ~ 
CORPORATIONS —Cont’d 

Contracting parties. 

Defined, §48-101-301. 

Contracts. 

Terms, §48-101-309. 

Corporate purpose. 

Completion of corporate purpose, 

§48-101-315. 

Definitions, §48-101-301. 

Directors, §48-101-307. 

Dissolution, §48-101-315. 

Earnings. 

Disposition of earnings, §48-101-314. 
Educational institutions for physically 

and intellectually disabled 

individuals. 

Defined, §48-101-301. 

Enterprises. 

Defined, §48-101-301. 

Governing body. 

Defined, §48-101-301. 

Hospital institution. 

Defined, §48-101-301. 

Housing. 

Defined, §48-101-301. 

Incorporation application, §48-101-303. 

Incorporation certificate, §§48-101-304 to 
48-101-306. 

Institution for higher education. 

Defined, §48-101-301. 

Joint operations between corporations, 
§48-101-316. 

Leases. 

Defined, §48-101-301. 

Loan agreements. 

Defined, §48-101-301. 

Municipalities. 

Defined, §48-101-301. 

Governing bodies. 

Application for incorporation of health 
and educational facilities corporation, 
§48-101-303. 

Nonliability of municipality, §48-101-313. 
Not-for-profit corporations, §48-101-314. 
Powers of corporations, §§48-101-308, 

48-101-318. 

Projects. 

Defined, §48-101-301. 

Project sites, §48-101-317. 

Purpose of chapter, §48-101-302. 

Revenues. 

Defined, §48-101-301. 

Sale contracts. 

Defined, §48-101-301. 

Taxation. 

Exemption from taxation, §48-101-312. 

Payments in lieu of taxes, §48-101-312. 
Terms of contracts, §48-101-309. 


HEARINGS. 
Charities. 
Solicitation of charitable funds. 
Denial of exemption or registration. 
Hearing, review, §48-101-508. 
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HEARINGS —Cont’d 
Charities —Cont’d 
Solicitation of charitable funds —Cont’d 
Enforcement of penalties, §48-101-514. 
Securities. 
Commissioner. 
Authority in regard to hearings, 
§48-1-116. 


HOSPITALS. 
Charitable fund solicitations. 
Provisions of part not applicable, 
§48-101-502. 
Conveyances. 
Public benefit hospital sales and 


conveyances, §§48-68-201 to 48-68-211. 


Nonprofit corporations. 
Public benefit hospital sales and 


conveyances, §§48-68-201 to 48-68-211. 


Public benefit hospital sales and 


conveyances, §§48-68-201 to 48-68-211. 


Sales of hospitals. 
Public benefit hospital sales and 


conveyances, §§48-68-201 to 48-68-211. 


HOUSING TRUST FUND. 
Neighborhood preservation nonprofit 
corporations. 
Eligibility for housing trust fund 
competitive grants, §48-101-905. 


I 


IMMUNITY. 
Associations. 

Nonprofit associations. 

Directors, trustees and members of 
governing bodies, §48-58-601. 

Cemeteries. 

Not-for-profit cemetery corporations, 

associations and organizations. 
Immunity from suit. 
Directors, trustees and members of 
governing bodies, §48-58-601. 
Corporations. 
Nonprofit corporations. 
Directors, trustees and members of 
governing bodies, §48-58-601. 
Electric cooperatives. 
Directors, trustees and members of 
governing bodies, §48-58-601. 
Electric membership corporations. 
Directors, trustees and members of 
governing bodies, §48-58-601. 
Nonprofit organizations. 
Directors, trustees and members of 
governing bodies, §48-58-601. 
Public broadcasting. 
Nonprofit cooperatives, corporations, 
associations, etc. 

Directors, trustees and members of 
governing bodies, §48-58-601. 
Trusts and trustees. 

Nonprofit organizations, §48-58-601. 


INDEMNIFICATION. 
Corporations, §§48-18-501 to 48-18-509. 
Limited liability companies, §48-243-101. 
Nonprofit limited liability companies, 
§48-101-705. 
Revised limited liability company act of 
2005. 
Indemnification of individual made party 
to action, §48-249-115. 
Nonprofit corporations, §§48-58-501 to 
48-58-509. 
Nonprofit limited liability companies, 
§48-101-705. 
Revised act, 2006, §48-101-806. 
Revised limited liability company act of 
2005. 
Indemnification of individual made party to 
action, §48-249-115. 


INDEPENDENT CONTRACTORS. 
Foreign limited liability companies. 
Activities not considered transacting 
business, §48-246-102. 
Transactions not constituting doing 
business. 
Revised limited liability company act of 
2005, §48-249-902. 


INJUNCTIONS. 
Charities. 
Solicitation of charitable funds. 
Violations of provisions, §48-101-514. 
Corporations. 
Takeovers, §48-103-110. 
Foreign limited liability companies. 
Transacting business without certificate of 
authority, §48-246-602. 
Revised limited liability company act of 
2005, §48-249-914. 
Limited liability companies. 
Judicial dissolution, §48-245-903. 
Revised limited liability company act of 
2005. 
Enforcement of operating agreement, 
§48-249-203. 
Ultra vires actions, §48-213-101. 
Nonprofit corporations. 
Conflicts of interest, directors and officers. 
Injunctions or other equitable relief. 
Defenses, §48-58-702. 
Nationally chartered nonprofit corporations. 
Termination, revocation, etc, of license or 
charter of Tennessee nonprofit absent 
good cause, §48-53-204. 
Revised limited liability company act of 
2005. 
Enforcement of operating agreement, 
§48-249-203. 
Securities. 
Commissioner may bring action in chancery 
court, §48-1-119. 
Grounds for denial, revocation, cancellation 
or withdrawal of registration. 
Permanent or temporary injunctions from 
engaging in securities business or 
investment-related business, 
§48-1-112. 
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INSPECTIONS. 
Charities. 
Solicitation of charitable funds. 
Records. 
Inspection by secretary of state, 
§48-101-509. 
Corporations. 
Records. 
Inspection by directors, §48-26-105. 
Inspection by shareholders, §§48-26-102 
to 48-26-104. 
Notice requirements, exceptions, 
§48-26-106. 


INSURANCE. 
Limited liability companies. 
Indemnification, §48-243-101. 
Revised limited liability company act of 
2005. 
Purchase of liability insurance, 
§48-249-115. 
Participation certificates. 
Title held in trust for bona fide purchasers, 
§48-1-201. 
Revised limited liability company act of 
2005. 


Purchase of liability insurance, §48-249-115. 


INSURANCE COMPANIES. 
Corporations. 
Indemnification of directors, officers, 
employees and agents, §48-58-508. 
Liability insurance, §48-18-508. 
Officers. 
Indemnification, §48-58-508. 
Liability insurance, §48-18-508. 
Life insurance. 
Release or assignment, §48-58-406. 
Participation certificates in bonds or 
notes. 
Holding of title in trust for bona fide 
purchaser, §48-1-201. 


INTERPLEADER. 
Revised limited liability company act of 
2005. 
Distributions. 
Unlawful distributions, liability for, 
§48-249-307. 


INTERSTATE COMMERCE. 
Foreign limited liability companies. 
Activities not considered transacting 
business, §48-246-102. 
Transactions not constituting doing 
business. 
Revised limited liability company act of 
2005, §48-249-902. 


INVESTIGATIONS. 
Charities. 
Solicitation of charitable funds. 


Public or private investigations, 
§48-101-514. 


INVESTIGATIONS —Cont’d 
Securities. ’ 
Commissioner may make, §48-1-118. 


INVESTMENTS. 
Corporations. 
Nonprofit corporations. 
Power to invest funds, §48-53-102. 
Prudent man rule. 
Discharge of duties by directors 
generally, §48-58-301. 
Powers, §48-13-102. 
Limited liability companies. 
General powers, §48-212-101. 
Revised limited liability company act of 
2005. 
Series of members, interests or financial 
rights, §48-249-309. 
Participation certificates in bonds or 
notes. 
Title held in trust for bona fide purchaser, 
§48-1-201. 
Professional limited liability companies. 
Revised limited liability company act of 
2005. 
Investment of funds, §48-249-1107. 
Revised limited liability company act of 
2005. 
Series of members, interests or financial 
rights, §48-249-309. 


J 


JUDGMENTS AND DECREES. 
Corporations. 
Nonprofit corporations. 
Dissolution. 
Judicial dissolution. 
Decree of dissolution, §48-64-304. 


JURISDICTION. 
Corporations. 
Dissenting shareholders. 
Judicial appraisal of shares, §48-23-301. 
Nonprofit corporations. 
Dissolution. 
Judicial dissolution, §48-64-301. 
Limited liability companies. 
Revised limited liability company act of 
2005. 
Professional limited liability companies. 
Jurisdiction of licensing authority, 
§48-249-1130. 
Professional limited liability companies. 
Foreign professional LLC. 
Licensing authority, §48-248-604. 
Revised limited liability company act of 
2005. 
Jurisdiction of licensing authority, 
§48-249-1130. 
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JURISDICTION —Cont’d 
Revised limited liability company act of 
2005. 
Professional limited liability companies. 
Jurisdiction of licensing authority, 
§48-249-1130. 


L 


LEASES. 
Limited liability companies. 
Consummation of sale, lease, etc. 
Right to dissent, §48-231-201. 
General powers, §48-212-101. 


LICENSES. 
Public benefit hospital sales and 
conveyances. 
Denial of hospital license or renewal for 
violation of provisions, §48-68-211. 


LIFE INSURANCE. 
Corporations. 
Officers. 
Release or assignment of life insurance 
on officers, §48-18-406. 
Nonprofit corporations, §48-58-406. 
Nonprofit corporations. 
Officers. 
Release or assignment of life insurance 
on officers, §48-58-406. 


LIMITATION OF ACTIONS. 
Charities. 
Solicitation of charitable funds. 
Private actions commenced under part, 
§48-101-520. 
Corporations. 
Breach of fiduciary duty by officers or 
directors, §48-18-601. 
Nonprofit corporations. 
Breach of fiduciary duty by officers and 
directors, §48-58-601. 
Fiduciaries. 
Nonprofit corporations. 
Breach of fiduciary duty by officers and 
directors, §48-58-601. 
Limited liability companies. 
Revised limited liability company act of 
2005. 
Unlawful distributions, §48-249-307. 
Nonprofit limited liability companies, 
§48-101-705. 
Revised act, 2006, §48-101-806. 
One year. 
Corporations. 
Breach of officers’ or directors’ fiduciary 
duties. 
Discovery rule, §48-18-601. 
Nonprofit corporations, §48-58-601. 
Securities. 
Discovery rule, §48-1-122. 
Revised limited liability company act of 
2005. 
Breach of fiduciary duty, actions for, 
§48-249-407. 


LIMITATION OF ACTIONS —Cont’d 
Revised limited liability company act of 
2005 —Cont’d 
Unlawful distributions, §48-249-307. 
Securities, §§48-1-110, 48-1-122. 
Three year. 
Corporations. 
Breach of officers’ or directors’ fiduciary 
duties, §48-18-601. 
Nonprofit corporations, §48-58-601. 
Two year. 
Security, §48-1-122. 


LIMITED LIABILITY COMPANIES, 
§§48-201-101 to 48-248-606. 
Actions. 
Conversion of partnership to a LLC. 
Effect of conversion, §48-204-102. 
Derivative actions. 
Generally, §§48-230-101 to 48-230-105. 
Dissolution. 
Right to sue or defend after termination, 
§48-245-1201. 
Power to sue and be sued, §48-211-101. 
Proceeding defined, §48-202-101. 
Proper party to proceeding, §48-217-101. 
Administrative dissolution, §§48-245-301 
to 48-245-306. 
Appeal from denial of reinstatement, 
§48-245-304. 
Articles of termination, §48-245-305. 
Effect, §48-245-302. 
Expiration of duration. 
Grounds, §48-245-301. 
Reinstatement within certain time, 
§48-245-306. 
Grounds, §48-245-301. 
Procedure, §48-245-302. 
Reinstatement, §§48-245-303, 48-245-304. 
Expiration of duration, reinstatement 
within certain time, §48-245-301. 
Advances. 
Indemnification expenses, §48-243-101. 
Loan advances, §48-242-102. 
Amendment of articles, §§48-209-101 to 
48-209-107. 
Administrative dissolution. 
Reinstatement. 
Expiration of duration, reinstatement 
within certain time, §48-245-306. 
Articles of amendment. 
Contents, §48-209-104. 
Date of adoption, §48-209-104. 
Authority to amend, §48-209-101. 
Board of governors. 
Amendments by board of governors, 
§§48-209-102, 48-209-103. 
Caption heading, §48-209-105. 
Effect of amendment, §48-209-107. 
Members. 
Submission of proposed amendment by 
board, §48-209-103. 
Reorganization, §48-209-106. 
Restated articles, §48-209-105. 
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LIMITED LIABILITY COMPANIES 

—Cont’d 

Articles of conversion. 
Amendment of articles, §§48-209-101 to 
48-209-107. 
Defined, §48-202-101. 
Articles of organization, §48-205-101. 
Amendment of articles, $§48-209-101 to 
48-209-107. 
Defined, §48-202-101. 
Articles of revocation of dissolution, 
§48-245-601. 
Articles of termination. 
Administrative dissolution, §48-245-305. 
Dissolution. 

Effective date of articles, §48-245-701. 
Nonjudicial dissolution, §48-245-201. 
Winding up, §48-245-503. 

Assets. 
Dissolution. 
Distribution of assets upon winding up, 
§§48-245-1101, 48-245-1102. 
Omitted assets, §48-245-1102. 
Transfer of assets upon winding up, 
§48-245-501. 
Transfer of assets, §48-244-201. 
Assignment of financial rights. 
Membership interests, §§48-218-101 to 
48-218-105. 
Assignments. 
Contribution agreements. 

Restrictions on assignment, §48-233-101. 
Contribution allowance agreements. 

Restrictions on assignment, §48-234-101. 

Assumed name, §48-207-101. 
Attorneys’ fees. 
Derivative actions, §48-230-105. 
Dissenters’ rights. 


Court costs and counsel fees, §48-231-302. 


Bankruptcy and insolvency. 

Dissolution. 

Occurrence of event. 

Warranting, §48-245-101. 
Board of governors. 

Action without meeting, §48-239-113. 
Agency of members, §48-238-104. 
Board-managed defined, §48-202-101. 
Classification of governors, §48-239-106. 
Committees. 

Establishment, §48-239-114. 
Compensation, §48-239-105. 
Conflicts of interest, §48-239-116. 
Contract rights of manager, §48-241-108. 
Cumulative voting, §48-239-107. 
Decrease in number, §48-239-103. 
Defined, §48-202-101. 
Election, §48-239-102. 
Election or appointment of managers, 

§§48-241-103, 48-241-106. 

Electronic meetings, §48-239-111. 
Establishment. 

Authority, §48-239-101. 
Generally, §48-239-101. 
Governance, §48-238-101. 
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—Cont’d 5 

Board of governors —Cont’d 
Initial board members, §48-239-101. 
Meetings, §48-239-111. 

Action without meeting, §48-239-113. 
Noncumulative voting, §48-239-107. 
Plurality, §48-239-107. 

Qualifications, §48-239-102. 

Quorum, §48-239-112. 

Removal of governors, §48-239-109. 
Removal of manager, §48-241-107. 
Resignation of governor, §48-239-108. 
Standard of conduct, §48-239-115. 
Telephonic meetings, §48-239-111. 
Terms, §48-239-103. 

Transfer of assets. 

When permitted, §48-244-201. 
Vacancy on board, §48-239-110. 
Voidability of acts, §48-239-104. 

Voting. 

Quorum, §48-239-112. 

Voting for governors, §48-239-107. 
Certificate of authority. 
Revocation, §§48-246-501 to 48-246-505. 

Appeal from denial of reinstatement, 

§48-246-504. 
Cancellation of certificate, §48-246-505. 
Commencement of proceeding, 
§48-246-501. 

Effect of revocation, §48-246-502. 

Procedure generally, §48-246-502. 

Reinstatement, §§48-246-503, 48-246-504. 

Certificate of formation. 

Filing deadline, §48-203-102. 
Certificate of merger, §§48-244-103, 

48-244-104. 

Charitable gifts. 

General powers to make donations, 

§48-212-101. 

Citation of act, §48-201-101. 
Committees. 

Board established committees, §48-239-114. 
Conflicts of law. 

Transacting business outside state. 

Governing law, §48-214-102. 

Construction of act. 
Applicability of title, §48-201-103. 
Reservation of power to amend or repeal, 
§48-201-102. 
Contracts. 
General powers, §48-212-101. 
Contributions. 
General powers to accept, §48-212-101. 
Conversion of partnership to a LLC, 

§§48-204-101 to 48-204-103. 

Amendment of articles of conversion, 
§48-204-101. 

Continuing liability for pre-LLC liabilities, 
§48-204-101. 

Effective date, §48-204-101. 

Effect of conversion, §48-204-102. 

Filing requirements, §48-204-101. 

Professional LLC conversion, §48-204-103. 
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LIMITED LIABILITY COMPANIES 
—Cont’d 
Conversion of partnership to a LLC 
—Cont’d 
Terms and conditions, §48-204-101. 
Corporations. 
Defined, §48-202-101. 
Deceased member. 
Powers of estate, §48-219-101. 
Definitions, §§48-202-101, 48-202-102, 
48-231-101, 48-243-101. 
Derivative actions, §§48-230-101 to 
48-230-105. 
Award of expenses, §48-230-104. 
Board-managed action, §48-230-101. 
Complaints, §48-230-102. 
Discontinuance, §48-230-103. 
Enjoining ultra vires conduct, §48-213-101. 
Equitable remedies, §48-230-105. 
Member-managed actions, §48-230-101. 
Proper party to proceeding, §48-217-101. 
Dissenters’ rights, §§48-231-101 to 
48-231-401. 
After-acquired membership interests, 
§48-231-208. 
Court action, §§48-231-301, 48-231-302. 
Definitions, §48-231-101. 
Dissenters’ notice, §48-231-204. 
Duty to demand payment, §48-231-205. 
Failure to take action, §48-231-207. 
Member dissatisfaction with payment or 
offer. 
Procedure, §48-231-209. 
Notice of dissenters’ rights, §48-231-202. 
Notice of intent to demand payment, 
§48-231-203. 
Payment. 
Dissenter’s partnership interest, 
§48-231-206. 
Duty to demand payment, §48-231-205. 
Member dissatisfaction with payment or 
offer. 
Procedure, §48-231-209. 
Notice of intent to demand payment, 
§48-231-203. 
Right to dissent, §48-231-201. 
When entitled to right, §48-231-201. 
Dissolution, §§48-245-101 to 48-245-1201. 
Administrative dissolution, §§48-245-301 to 
48-245-306. 
Articles of termination. 
Effective date, §48-245-701. 
Defined, §48-202-101. 
Dissolution avoidance consent. 
Defined, §48-202-101. 
Events warranting, §48-245-101. 
Judicial dissolution, §§48-245-901 to 
48-245-904. | 
Liquidation of assets, §§48-245-1101, 
48-245-1102. 
Nonjudicial dissolution, §§48-245-201, 
48-245-202. 
Supervised winding up and termination, 
§48-245-801. 
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LIMITED LIABILITY COMPANIES 

—Cont’d 

Dissolution —Cont’d 

Notices. 

Filing, §48-245-401. 

Nonvoting members, §48-222-102. 
Omitted assets, §48-245-1102. 
Restrictions on revocation, §48-245-601. 
Revocation of dissolution, §48-245-601. 
Right to sue or defend after termination, 

§48-245-1201. 

Unanimous consent of members, 

§48-245-101. 

Winding up, §§48-245-501 to 48-245-503. 
Articles of termination, §48-245-503. 
Collection and payment, §48-245-501. 
Distribution of assets, §§48-245-1101, 

48-245-1102. 

Distribution to members, §48-245-501. 

Known claims against LLC, §48-245-502. 

Nonjudicial dissolution. 

Supervised winding up, §48-245-801. 
Procedure generally, §48-245-501. 
Transfer of assets, §48-245-501. 
Unknown claims against LLC, 

§48-245-502. 
Distributions, §§48-236-101 to 48-236-105. 

Defined, §48-202-101. 

In kind distributions, §48-236-103. 

Interim distributions, §48-236-102. 

Liability upon wrongful distribution, 

§48-237-101. 

Limitations on distribution, §48-236-105. 

Sharing of distributions, §48-236-101. 

Status as creditor, §48-236-104. 

Wrongful distribution, §48-237-101. 

Electronic meetings, §48-222-103. 
Expulsion of members. 

Dissolution. 

Event warranting dissolution, 

§48-245-101. 

Right to dissent, §48-231-201. 

When permitted, §48-216-101. 

Filing and recording documents. 

Conversion of partnership to a LLC, 

§48-204-101. 

Dissolution notices, §48-245-401. 

Merger. 

Certificates of merger, §48-244-104. 

Foreign limited liability companies, 

§§48-246-101 to 48-247-202. 

Foreign professional limited liability 

companies, §§48-248-501 to 48-248-606. 

Formation, §§48-203-101, 48-203-102. 
Date of formation, §48-203-102. 
Effective date, §48-203-102. 

General powers, §48-212-101. 

Gifts. 

General powers to accept, §48-212-101. 

Governance rights. 

Assignment requirements, §48-218-102. 

Consensual restrictions on assignment, 

§48-218-103. 

Defined, §48-202-101. 
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LIMITED LIABILITY COMPANIES 
—Cont’d 
Incompetent member. 

Powers of estate, §48-219-101. 
Injunctions. 

Judicial dissolution, §48-245-903. 
Ultra vires actions, §48-213-101. 
In kind distributions, §48-236-103. 

Insurance. 

Indemnification, §48-243-101. 
Interim distributions, §48-236-102. 
Investments. 

General powers, §48-212-101. 
Judgment creditors. 


Assignment of financial rights, §48-218-105. 


Judicial dissolution. 
Application, §48-245-902. 
Custodianship, §48-245-904. 
Effective date, §48-245-902. 
Equitable relief, §48-245-901. 


Just and reasonable standard, §48-245-901. 


Procedure generally, §48-245-903. 
Receivership, §48-245-904. 
Leases. 
Consummation of sale, lease, etc. 
Right to dissent, §48-231-201. 
General powers, §48-212-101. 
Limited liability rule. 
Personal liability, §48-217-101. 
Loans, §§48-242-101, 48-242-102. 
General powers, §48-212-101. 
Mail notice. 
Effectiveness, §48-202-102. 
Managers. 
Absence of election or appointment. 
Managers deemed elected, §48-241-106. 
Appointment of managers, §48-241-103. 
Chief manager. 
Designation, §48-241-101. 
Duties, §48-241-102. 
Contract rights, §48-241-108. 
Defined, §48-202-101. 
Delegation of duties, §48-241-110. 
Effect of delegation, §48-241-111. 
Designated managers, §48-238-101. 
Duties of required managers, §48-241-102. 
Election of managers, §48-241-103. 


Multiple managerial positions, §48-241-105. 


Qualifications of managers, §48-241-104. 

Removal of manager, §48-241-107. 

Required, §48-241-101. 

Resignation, §48-241-109. 

Standard of conduct, §48-241-111. 

Vacancy, §48-241-109. 

Meetings, §§48-222-101 to 48-222-103. 

Board of governors, §48-239-111. 
Actions without meeting, §48-239-113. 

Calling of meeting, §48-222-101. 

Electronic meetings, §48-222-103. 

Frequency, §48-222-101. 

Member actions without meeting, 

§§48-223-101 to 48-223-103. 

Generally, §48-223-101. 


LIMITED LIABILITY COMPANIES 


—Cont’d 


Meetings —Cont’d 


Member actions without meeting —Cont’d 
Recommendation of board of governors or 
chief manager, §48-223-103. 
Written consent. 
Procedure on action on written consent, 
§48-223-102. 
Notice, §48-222-102. 
Objections to notice, §48-222-102. 
Quorum requirement, §§48-224-102, 
48-224-103. 
Telephonic board of governors meetings, 
§48-239-111. 
Telephonic meetings, §48-222-103. 
Time and place, §48-222-101. 
Validity of actions, §48-222-101. 
Waiver of notice, §48-222-102. 


Member-managed LLC. 


Agency of members, §48-238-103. 

Conflicts of interest, §48-240-103. 

Contract rights of manager, §48-241-108. 

Election or appointment of members, 
§§48-241-103, 48-241-106. 

Fiduciary duty of members, §48-240-102. 

General powers, §48-240-101. 

Good faith requirement, §48-240-102. 

Governance, §48-238-101. 

Prudent person standard, §48-240-102. 

Removal of manager, §48-241-107. 

Standard of member conduct, §48-240-102. 

Transfer of assets. 

When permitted, §48-244-201. 

Unanimity of members required, 
§48-238-103. 

Voting quorum, §48-240-101. 


Members. 


Admission of members, §48-232-102. 
Change of member’s right to resign or 
retire. 
Right to dissent, §48-231-201. 
Contribution agreement, §48-233-101. 
Defined, §48-202-101. 
Contribution allowance agreement, 
§48-234-101. 
Defined, §48-202-101. 
Contribution of members. 
Acceptance of contributions, 
§§48-232-101, 48-235-101. 
Liability upon wrongful distribution, 
§48-237-101. 
Permissible forms, §48-232-101. 
Remedies upon default, §48-232-101. 
Restatement of value of previous 
contributions, §48-235-102. 
Special provisions, §§48-235-101, 
48-235-102. 
Valuation, §48-235-101. 
Restatement of value of previous 
contributions, §48-235-102. 
Deceased or incompetent member. 
Powers of estate, §48-219-101. 
Defined, §48-202-101. 
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LIMITED LIABILITY COMPANIES 


—Cont’d 


Members —Cont’d 


Expulsion of member. 

When permitted, §48-216-101. 
Financial statements, §48-228-201. 
Personal liability. 

Limited liability rule, §48-217-101. 
Preemptive rights, §48-221-101. 

Right of inspection of records, §§48-228-102, 
48-228-103. 
Sharing of profits and losses, §48-220-101. 
Statement of interest owned, §48-215-101. 
Voting agreements, §48-226-101. 
Wrongful distribution. 
Member’s liability, §48-237-101. 


Membership interests. 


Alteration or abolishment of preferential 
right. 
Right to dissent, §48-231-201. 
Alteration or abolishment of right of 
redemption. 
Right to dissent, §48-231-201. 
Assignment of financial right, §§48-218-101 
to 48-218-105. 
Assignee rights, §48-231-401. 
Authorized, §48-218-101. 
Consensual restrictions on assignment, 
§48-218-103. 
Effective date of assignments, 
§48-218-104. 
Effect of assignment, §48-218-101. 
Effect on membership, §48-218-102. 
Financial rights defined, §48-202-101. 
Ineffective assignment. 
Consequences, §48-218-102. 
Pledge of membership interest, 
§48-218-102. 
Procedures as to assignees, §48-231-401. 
Restrictions on assignment, §48-218-101. 
Rights of judgment creditors, 
§48-218-105. 
Transfer restrictions, §48-218-102. 
Unanimous consent required, 
§48-218-102. 
Defined, §48-202-101. 
Dissenters’ rights. 
After-acquired membership interests, 
§48-231-208. 
Generally, §48-215-101. 
Limited liability rules, §48-217-101. 
Member’s power to terminate membership, 
§48-216-101. 
Personal liability, §48-217-101. 
Powers of estate of deceased or incompetent 
member, §48-219-101. 
Preemptive rights, §48-221-101. 
Redeemable interests after notice of 
redemption, §48-224-105. 
Sharing of profits and losses, §48-220-101. 
Statement of membership in trust, 
§48-215-101. 
Termination, §48-216-101. 
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LIMITED LIABILITY COMPANIES 
—Cont’d 

Membership interests —Cont’d 

Terms of membership interests, 

§48-235-101. 

Voting by subsidiary, §48-224-105. 
Merger, §§48-244-101 to 48-244-104. 

Approval, §48-244-102. 

Authorized, §48-244-101. 

Certificate of merger. 

Contents, §48-244-103. 

Effective date of merger, §48-244-104. 

Execution, §48-244-103. 

Filing, §48-244-104. 

Personal liabilities, §48-244-104. 
Consummation of plan of merger. 

Right to dissent, §48-231-201. 
Majority vote, §48-244-102. 

Statutory authorization, §48-244-101. 
Methods of notice, §48-202-102. 
Mortgages and deeds of trust. 

General powers, §48-212-101. 

Name, §§48-207-101 to 48-207-103. 

Abbreviation LLC.. 

Use of abbreviations, §48-207-101. 
Assumed name, §48-207-101. 
Cancellation. 

Assumed name, §48-207-101. 

Reserved name, §48-207-102. 
Distinguishable name, §48-207-101. 
Registered name, §48-207-103. 
Reserved name, §48-207-102. 

Trade names and trademarks protection, 

§48-207-101. 
Use of registered name, §48-207-103. 
Use of words limited liability company, 
§48-207-101. 
Nonjudicial dissolution, §§48-245-201, 
48-245-202. 
Nonprofit limited liability companies, 
§§48-101-701 to 48-101-708, 48-101-801 to 
48-101-809. 
Notice. 
Board of governors. 
Action without meeting, §48-239-113. 
Voting for governors, §48-239-107. 
Defined, §48-202-102. 
Dissenters’ rights, §48-231-202. 
After-acquired membership interests, 
§48-231-208. 

Court action, §48-231-301. 

Member dissatisfaction with payment or 
offer, §48-231-209. 

Notice of intent to demand payment, 
§48-231-203. 

Written dissenters’ notice to membership, 
§48-231-204. 

Dissolution. 

Filing notice of dissolution, §48-245-401. 

Unknown claims against dissolved LLC, 

§48-245-502. 
Meetings, §48-222-102. 
Member actions without meeting, 
§48-223-101. 


LIMITED LIABILITY COMPANIES. 
—Cont’d 
Notice —Cont’d 
Nonjudicial dissolution by members, 
§48-245-202. 
Operating agreement, §§48-206-101, 
48-206-102. 
Adoption and amendment, §48-206-102. 
Binding effect, §48-206-101. 
Defined, §48-202-101. 
Enforcement, §48-206-102. 
Writing constituting, §48-206-101. 
Oral notice. 
Effectiveness, §48-202-102. 
Organizers, §48-203-102. 
Personal liability. 
Board of directors, §48-239-115. 
Dissolution. 
Distribution of assets upon winding up, 
§48-245-1101. 
Limited liability rule, §48-217-101. 
Member-managed LLC, §48-240-102. 
Merger, §48-244-104. 
Wrongful distribution, §48-237-101. 
Preemptive rights, §48-221-101. 
Alteration or abolishment. 
Right to dissent, §48-231-201. 
Principal executive office. 
Defined, §48-202-101. 


Professional limited liability companies. 


General provisions, §§48-248-101 to 
48-248-606. 
Revised limited liability company act of 
2005, §§48-249-1101 to 48-249-1133. 
Profits and losses. 
Sharing, §48-220-101. 
Property. 
Conversion of partnership to a LLC. 
Effect of conversion, §48-204-102. 
General powers, §48-212-101. 
Proxies, §48-225-101. 
Purposes, §48-203-101. 
Quorum. 
Board of governors meetings, §48-239-112. 
Records, §§48-228-101 to 48-228-104. 
Court-ordered inspection, §48-228-104. 
Inspection of records by members, 
§48-228-102. 
Required records and information, 
§48-228-101. 
Right to copies, §48-228-103. 
Scope of inspection right, §48-228-103. 
Substitute service. 
Retention of records, §48-208-105. 
Registered agent and registered office, 
§§48-208-101 to 48-208-105. 
Agent for service of process, §48-208-104. 
Change in registered office, §48-208-102. 
Default agent, §48-208-104. 
Discontinuance of registered office. 
Resignation of registered agent, 
§48-208-103. 
Name change of agent, §48-208-102. 
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—Cont’d 
Registered agent and registered office 
—Cont’d 
Name registered agent.. 
When required, §48-208-101. 
Notice. 
Written notice, §48-202-102. 

Principal place of business, §48-208-101. 

Requirements, §48-208-101. 

Resignation of registered agent, 

§48-208-103. 
Special agent for workers’ compensation, 
§48-208-104. 

Substitute service. 

Procedure, §48-208-105. 
Registered name, §48-207-103. 
Reorganization. 

Amendment of articles pursuant to 

reorganization, §48-209-106. 
Reports, §§48-228-201 to 48-228-203. 
Annual report, §48-228-203. 
Financial statements, §§48-228-201, 
48-228-202. 

Member-managed LLC’s, §48-228-202. 
Reserved name, §48-207-102. 

Revised limited liability company act of 

2005, §§48-249-101 to 48-249-1133. 
Secretary of LLC. 

Designation, §48-241-102. 

Duties, §48-241-102. 

Secretary of state. 
Administrative dissolution, §§48-245-301 to 
48-245-306. 

Annual report to secretary, §48-228-203. 

Defined, §48-208-101. 

Dissolution. 

Action by secretary, §48-245-101. 

Substitute service, §§48-208-104, 

48-208-105. 
Procedure for service on secretary of 
state, §48-208-105. 
Service of process. 
Substitute service, §§48-208-104, 

48-208-105. 

Short title, §48-201-101. 

Standard of conduct. 

Board of governors, §48-239-115. 

Managers, §48-241-111. 

Member-managed LLC, §48-240-102. 
Taxation. 

Classification for tax purposes, §48-211-101. 
Telephonic meetings, §48-222-103. 
Title of act, §48-201-101. 

Transaction of business outside state, 

§§48-214-101, 48-214-102. 

Ultra vires actions, §48-213-101. 
Voting, §§48-224-101 to 48-226-101. 

Board of governors. 

Meetings, §§48-239-111, 48-239-112. 

Voting for governors, §48-239-107. 

Class voting, §48-224-103. 

Equal voting powers, §48-224-101. 

Group voting, §48-224-103. 


——————————eOoOoOo 
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LIMITED LIABILITY COMPANIES 
—Cont’d 
Voting —Cont’d 
Majority required, §48-224-103. 
Membership interests held by subsidiary, 
§48-224-105. 
Members vote, §48-224-101. 
Proxies, §48-225-101. 
Quorums, §§48-224-102, 48-224-103. 
Record date, §48-224-104. 
Redeemable interests. 
After notice of redemption, §48-224-105. 
Voting agreements, §48-224-101. 
Voting list, §48-224-104. 
Voting agreements, §48-226-101. 


LIMITED LIABILITY COMPANIES, 2005 
REVISED ACT, §§48-249-101 to 
48-249-1133. 

Abandonment of merger, §48-249-702. 

Access to information, §48-249-308. 

Actions. 

Derivative actions, §§48-249-105, 
48-249-801 to 48-249-805. 
Dissolution and winding up. 
Right to bring or defend actions following, 
§48-249-622. 
Equitable remedies, §48-249-805. 
Indemnification of individual made a party, 
§48-249-115. 
Proper parties, §48-249-114. 
Termination of membership interest. 
Judicial determination of fair value, 
§48-249-505. 
Ultra vires actions, §48-249-105. 
Unlawful distributions, impleader 
permitted, §48-249-307. 
Admission of members, §48-249-501. 
Amendment of statutory provisions. 
Powers of general assembly, §48-249-1001. 
Annual report to secretary, §48-249-1017. 
Articles of organization. 
Amendment or restatement, §48-249-204. 
Dissolution and winding up. 
Administrative dissolution by secretary 
of state. 
Expiration of duration as grounds for 
dissolution, reinstatement within 
certain time, §48-249-623. 
Merger, §48-249-702. 
Conflict with operating agreement, 
§48-249-202. 
Contents, §48-249-202. 
Filing, §48-249-201. 
Statutory provisions waivable and 
non-waivable, §48-249-205. 
Articles of revocation, §48-249-613. 
Articles of termination, §48-249-602. 
Administrative dissolution by secretary of 
state. 
Articles of termination following, 
§48-249-608. 
Effect and effective date, §48-249-614. 
Filing and contents, §48-249-612. 
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LIMITED LIABILITY COMPANIES, 2005 
REVISED ACT —Cont’d 
Assumed name, §48-249-106. 
Certificate of conversion. 
Conversion of limited liability company to 
other entity, §48-249-704. 
Conversion to domestic limited liability 
company, §48-249-703. 
Certificate of existence, §48-249-1019. 
Certificate of formation, §48-249-201. 
Certificate of merger, §48-249-702. 
Citation of provisions, §48-249-101. 
Claims against company. 
Disposition as part of dissolution, 
§48-249-611. 
Classification of interests, §48-249-303. 
Series of members, interests or financial 
rights, §48-249-309. 
Conflict of interest transactions, 
§48-249-404. ; 
Statute of limitations for breach of fiduciary 
duty, §48-249-407. 
Conflict of laws, §48-249-1004. 
Construction of statutory provisions. 
Effective date, §48-249-1002. 
Reservation of powers to amend or repeal, 
§48-249-1001. 
Strict construction, inapplicability, 
§48-249-1018. 
Contractual appraisal rights, §48-249-706. 
Contributions. 
Enforcement by creditors, §48-249-302. 
Forms, §48-249-301. 
Liability for, §48-249-302. 
Conversion of limited liability company 
to other entity, §48-249-704. 
Conversion to domestic limited liability 
company, §48-249-703. 
Correcting of filed document, 
§48-249-1008. 
Creditors’ rights, §48-249-509. 
Dissolution and winding up. 
Claims against company, §48-249-611. 
Definitions, §48-249-102. 
Deputies of secretary of state, 
§48-249-1016. 
Derivative actions, §48-249-105. 
Award of expenses, §48-249-804. 
Complaint, §48-249-802. 
Discontinuance or settlement, court 
approval required, §48-249-803. 
Equitable remedies, §48-249-805. 
Right to bring, §48-249-801. 
Director-managed company. 
Agency status of members, managers, 
directors and officers, §48-249-402. 
Derivative actions, right to bring, 
§48-249-801. 
Standards of conduct, §48-249-403. 
Statute of limitations for breach of 
fiduciary duty, §48-249-407. 
Types of management, §48-249-401. 
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LIMITED LIABILITY COMPANIES, 2005 

REVISED ACT —Cont’d 

Dissolution and winding up, §§$48-249-601 

to 48-249-623. 

Administrative dissolution by secretary of 
state. 

Articles of termination following, 

§48-249-608. 

Effect, §48-249-605. 

Grounds, §48-249-604. 

Notice, §48-249-605. 

Reinstatement following, §48-249-606. 
Appeal of denial, §48-249-607. 
Expiration of duration as grounds for 

dissolution, reinstatement within 
certain time, §48-249-623. 
Approval of members, §48-249-603. 
Articles of revocation, §48-249-613. 
Articles of termination, §48-249-602. 
Administrative dissolution by secretary of 
state, §48-249-608. 
Effect and effective date, §48-249-614. 
Filing and contents, §48-249-612. 
Claims against company, §48-249-611. 
Distribution of assets, §§48-249-610, 
48-249-620. 
Judicial distribution of omitted assets, 
§48-249-621. 
Effect of dissolution, §§48-249-601, 
48-249-609. 
Events causing dissolution, §48-249-601. 
Judicial authority, §48-249-616. 
Judicial dissolution and termination. 

Effectiveness, §48-249-617. 

Procedure, §48-249-618. 

Receivership or custodianship, 

§48-249-619. 
Liability after dissolution, §48-249-114. 
Members, nonjudicial dissolution by, 
§48-249-603. 
Supervised winding up and termination, 
§48-249-615. 
Notice of dissolution, §48-249-609. 
Notice to creditors, §48-249-611. 
Remedies preserved, §48-249-609. 
Revocation of dissolution, §48-249-613. 
Right to bring or defend actions following, 
§48-249-622. 
Winding up procedures, §48-249-610. 
Distributions. 
Assets, winding up, §§48-249-610, 
48-249-620. 
Judicial distribution of omitted assets, 
§48-249-621. 
Restrictions, §48-249-306. 
Rights of members, §48-249-305. 
Unlawful distributions, liability for, 
§48-249-307. 
Document and filing requirements 
generally, §48-249-1005. 
Duties of care and loyalty, §48-249-403. 
Statute of limitations for breach of fiduciary 
duty, §48-249-407. 
Effective date of document, §48-249-1013. 
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LIMITED LIABILITY COMPANIES, 2005 
REVISED ACT —Cont’d 

Effective date of statutory provisions, 
§48-249-1002. 

Electronic submission of consent, 
§48-249-405. 

Enforcement of operating agreement, 
§48-249-203. 

Evidentiary effect of copies, §48-249-1011. 

Existence. 

Certificate of existence, §48-249-1019. 
Fees for filing and copying, §48-249-1007. 
Fiduciary duties, §48-249-403. 

Statute of limitations for breach of fiduciary 

duty, §48-249-407. 
Filing requirements. 

Correcting of filed document, §48-249-1008. 

Effective date of document, §48-249-1013. 

Evidentiary effect of copies, §48-249-1011. 

Fees, §48-249-1007. 

Generally, §48-249-1005. 

Refusal of secretary to file, 848-249-1009. 

Appeal, §48-249-1010. 

Secretary of state, duties, §48-249-1009. 

Financial management, §§48-249-301 to 
48-249-309. 

Foreign limited liability companies, 
§§48-249-901 to 48-249-914. 

Formation, §§48-249-201 to 48-249-205. 

Admission of members, §48-249-501. 
Forms, §48-249-1006. 

Governing laws, §§48-249-104, 48-249-1004. 
Indebtedness. 

Parity of, §48-249-306. 

Restrictions on distributions, §48-249-306. 
Indemnification of individual made party 

to action, §48-249-115. 
In kind distributions, §48-249-305. 
Inspection of records. 

Members’ right to information, §48-249-308. 
Insurance. 

Purchase of liability insurance, §48-249-115. 
Interests. 

Classification, §48-249-303. 

Contractual appraisal rights, §48-249-706. 

Conversion of limited liability company to 

other entity, effect, §48-249-704. 

Conversion to domestic limited liability 

company, effect, §48-249-703. 
Nature of membership interest, 
§48-249-502. 
Pledge of membership interest, 
§48-249-508. 
Termination of membership interest, 
§48-249-503. 
Contravention of LLC documents, 
§48-249-504. 
Effect, §48-249-505. 
Purchase at fair value, §48-249-505. 
Determination of fair value, 
§48-249-506. 
Transfer of financial rights, §48-249-507. 
Transfer of membership interest or 
governance rights, §48-249-508. 
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LIMITED LIABILITY COMPANIES, 2005 
REVISED ACT —Cont’d | 
Judicial dissolution and termination. 
Effectiveness, §48-249-617. 
Procedure, §48-249-618. 


Receivership or custodianship, §48-249-619. 


Liability limitations. 

Personal liability, §48-249-114. 

Loss sharing, §48-249-304. 

Management, §§48-249-401 to 48-249-407. 
Agency status of members, managers, 

directors and officers, §48-249-402. 
Conflict of interest transactions, 
§48-249-404. 
Limitation of actions for breach of 
fiduciary duties, §48-249-407. 
Delegation of rights and powers, 
§48-249-401. 
Effect, §48-249-403. 
Statute of limitations for breach of 
fiduciary duty, §48-249-407. 
Limitation of actions for breach of fiduciary 
duties, §48-249-407. 
Recordkeeping, §48-249-406. 
Standards of conduct, §48-249-403. 
Limitation of actions for breach of 
fiduciary duties, §48-249-407. 
Types of management, §48-249-401. 
Unanimous consent of all members, when 
required, §48-249-401. 
Voting and meeting generally, §48-249-405. 
Manager-managed company. 
Agency status of members, managers, 
directors and officers, §48-249-402. 
Standards of conduct, §48-249-403. 
Statute of limitations for breach of 
fiduciary duty, §48-249-407. 
Types of management, §48-249-401. 
Meeting procedures, §48-249-405. 
Member-managed company. 
Agency status of members, managers, 
directors and officers, §48-249-402. 
Derivative actions, right to bring, 
§48-249-801. 
Standards of conduct, §48-249-403. 
Statute of limitations for breach of 
fiduciary duty, §48-249-407. 
Types of management, §48-249-401. 

Merger. 

Abandonment of merger, §48-249-702. 

Definitions, §48-249-701. 

Dissolved company, §48-249-609. 

Generally, §48-249-702. 

Winding up by merger, §48-249-610. 
Revocation, §48-249-613. 

Name of company, §48-249-106. 
Registration of name, §48-249-108. 
Reserved name, §48-249-107. 

Nature of membership interest, 

§48-249-502. 
Nonwaivable and waivable provisions, 
§48-249-205. 

Notice. 

Dissolution and winding up. 


Administrative dissolution by secretary of 


state, §48-249-605. 
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LIMITED LIABILITY COMPANIES, 2005 

REVISED ACT —Cont’d 
Notice —Cont’d 

Dissolution and winding up —Cont’d 

Notice of dissolution, §48-249-609. * 

Notice to creditors, §48-249-611. 

Effect of acting under assumed name, 

§48-249-106. 
General procedures, §48-249-103. 
Management provisions, when notice or 
knowledge effective, §48-249-402. 
Officers. 
Authority and status generally, 
§48-249-402. 

Standards of conduct, §48-249-403. 

Statute of limitations for breach of 

fiduciary duty, §48-249-407. 
Operating agreement, §48-249-203. 
Amendment due to merger, §48-249-702. 
Conflict with articles of organization, 
§48-249-202. 
Pledge of membership interest, 
§48-249-508. 
Powers generally, §48-249-104. 

Secretary of state, §48-249-1015. 

Ultra vires actions, §48-249-105. 
Professional limited liability companies, 

§§48-249-1101 to 48-249-1133. 

Profit sharing rights, $48-249-304. 
Proof of formation, §48-249-201. 
Purposes, §48-249-104. 
Recordkeeping, §48-249-406. 
Registered agent and office. 

Change of agent or office, §48-249-110. 

Required, §48-249-109. 

Resignation of agent, §48-249-111. 

Service of process. 

Generally, §48-249-112. 

On secretary of state, §48-249-113. 
Registered name, §48-249-108. 
Reinstatement following administrative 

dissolution, §48-249-606. 

Repeal of statutory provisions. 

Powers of general assembly, §48-249-1001. 
Revocation of dissolution, §48-249-613. 
Right to information, §48-249-308. 

Sale of assets as part of winding up, 

§48-249-610. 

Series of members, interests or financial 

rights, §48-249-309. 

Service of process. 

Generally, §48-249-112. 

On secretary of state, §48-249-113. 
Short title, §48-249-101. 

Signing false document, §48-249-1012. 
Single-member companies. 

Operating agreement, §48-249-203. 

Permitted, §48-249-501. 

Status as legal entity, §48-249-116. 
Tax classifications, §48-249-1003. 
Termination of company. 

Articles of termination, §48-249-602. 

Administrative dissolution by secretary of 

state, §48-249-608. 
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LIMITED LIABILITY COMPANIES, 2005 
REVISED ACT —Cont’d 
Termination of company —Cont’d 
Articles of termination —Cont’d 
Effect and effective date, §48-249-614. 
Filing and contents, §48-249-612. 
Judicial dissolution and termination. 
Effectiveness, §48-249-617. 
Procedure, §48-249-618. 
Receivership or custodianship, 
§48-249-619. 
Termination of membership interest, 
§48-249-503. 
Contravention of LLC documents, 
§48-249-504. 
Effect, §48-249-505. 
Purchase at fair value, §48-249-505. 
Determination of fair value, §48-249-506. 
Transfer of assets outside ordinary 
methods, §48-249-705. 
Transfer of financial rights, §48-249-507. 
Transfer of membership interest or 
governance rights, §48-249-508. 
Ultra vires actions, §48-249-105. 
Unlawful transaction of business, 
§48-249-1014. 
Voluntary personal liability. 
Series of members, interests or financial 
rights, §48-249-309. 
Unlimited liability, §48-249-114. 
Voting rights, §48-249-303. 
Meeting procedures, §48-249-405. 
Proxy appointment, §48-249-401. 
Series of members, interests or financial 
rights, §48-249-309. 
Waiver of provisions. 
Nonwaivable and waivable provisions, 
§48-249-205. 
Winding up procedures, §48-249-610. 
Dissolution and winding up generally, 
§§48-249-601 to 48-249-623. 
Wrongful termination of interest, 
§48-249-504. 


LOANS. 
Advances, §48-242-102. 
Corporations. 
Power to lend money, §48-13-102. 
Development credit corporations. 
Members required to make loan to 
corporation, §48-101-113. 
Indemnification, §48-243-101. 
Limited liability companies, §§48-242-101, 
48-242-102. 


M 


MAIL. 
Limited liability companies. 
Effectiveness of notice to members by mail, 
§48-202-102. 
Substitute service. 


Procedure for service on secretary of 
state, §48-208-105. 
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MAIL —Cont’d ¥ 
Service of process. 
Charities. 
Solicitation of charitable funds. 
Foreign organizations and solicitors, 
§48-101-516. 
Corporations. 
Foreign corporations. 
Withdrawal, §§48-25-201, 48-25-305. 
Nonprofit corporations. 
Foreign corporations. 
Withdrawal, §§48-65-201, 48-65-305. 
Secretary of state receiving process, 
§48-55-105. 
Secretary of state receiving process, 
§48-15-105. 
Takeovers. 
Consent to service, §48-103-107. 
Nonprofit corporations. 
Foreign corporations. 
Withdrawal, §§48-65-201, 48-65-305. 
Secretary of state receiving process, 
§48-55-105. 
Securities. 
Registrants, §48-1-124. 


MAPS AND PLATS. 
Neighborhood preservation nonprofit 
corporations. 
Filing plat for property to be preserved, 
§48-101-903. 


MASSACHUSETTS TRUSTS, §§48-101-201 
to 48-101-207. 
Citation, §48-101-201. 
Corporation laws applicable, §48-101-207. 
Definitions, §48-101-202. 
Recognized form of association, 
§48-101-203. 
Short title, §48-101-201. 
Taxation, §48-101-206. 
Trust instrument. 
Binding effect of trust instrument, 
§48-101-205. 
Copies filed with secretary of state and 
county register, §48-101-204. 


MERGER OR CONSOLIDATION. 
Corporations. 
Generally, §§48-21-101 to 48-21-121. 
Limited liability companies. 
Dissolution. 
Permitted mergers during winding up, 
§48-245-401. 
Revised limited liability company act of 
2005, §48-249-702. 
Abandonment of merger, §48-249-702. 
Definitions, §48-249-701. 
Dissolved company, §48-249-609. 
Professional limited liability companies, 
§48-249-1120. 
Winding up by merger, §48-249-610. 
Revocation, §48-249-613. 
Nonprofit corporations, §§48-61-101 to 
48-61-124. 
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MERGER OR CONSOLIDATION —Cont’d 
Professional limited liability companies. 
Revised limited liability company act of 

2005, §48-249-1120. 
Revised limited liability company act of 
2005. 
Abandonment of merger, §48-249-702. 
Definitions, §48-249-701. 
Dissolved company, §48-249-609. 
Generally, §48-249-702. 
Professional limited liability companies, 
§48-249-1120. 
Winding up by merger, §48-249-610. 
Revocation, §48-249-613. 


MISDEMEANORS. 
Charities. 
Solicitation of charitable funds. 
Criminal liability, §48-101-515. 
Corporations. 
Nonprofit corporations. 
Filing and recording documents. 
Signing false document, §48-51-310. 
Professional corporations, §48-101-632. 
Foreign limited liability companies. 
Filing documents. 
Signing false document, §48-247-108. 
Limited liability companies. 
Revised limited liability company act of 
2005. 
Signing false document, §48-249-1012. 
Professional limited liability companies, 
§48-249-1126. 
Professional limited liability companies. 
Foreign professional LLC. 
Filing and signing false documents, 
§48-248-504. 
Revised limited liability company act of 
2005. 
Signing false document, §48-249-1126. 
Revised limited liability company act of 
2005. 
Signing false document, §48-249-1012. 
Professional limited liability companies, 
§48-249-1126. 


MISTAKE OR ERROR. 
Corporations. 
Filing and recording documents. 
Correcting filed document, §48-11-305. 
Nonprofit corporations, §48-51-305. 


MONEY. 
Revised limited liability company act of 
2005. 
Contributions. 
Option to require cash, §48-249-302. 


MORTGAGES AND DEEDS OF TRUST. 
Bond issues. 

Participation certificates in bonds or notes 
secured by mortgages on realty, 
§48-1-201. 

Corporations. 

Mortgage of assets, §48-22-101. 

Electric G&T cooperatives, §48-69-114. 
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MORTGAGES AND DEEDS OF TRUST 
—Cont’d 
Fraternal and secret organizations. 
Masonic lodges. 
Coupon bonds for construction. 
Mortgage to secure bonds, §48-102-203. 
Limited liability companies. 
General powers, §48-212-101. 
Participation certificates. 
Bonds or notes secured by mortgages on 
realty, §48-1-201. 
Exempt from claims of trustees’ creditors, 
§48-1-201. 


N 


NAMES. 
Foreign limited liability companies. 
Name requirements, §48-246-201. 
Revised limited liability company act of 
2005, §48-249-903. 
Limited liability companies, §§48-207-101 
to 48-207-103. 
Assumed name, §48-207-101. 
LLC name requirements, §48-207-101. 
Registered name, §48-207-103. 
Reserved name, §48-207-102. 
Revised limited liability company act of 
2005. 
Foreign limited liability companies, 
§48-249-903. 
Generally, §48-249-106. 
Professional limited liability companies. 
Generally, §48-249-1108. 
Registration of name, §48-249-108. 
Reserved name, §48-249-107. 
Professional limited liability companies. 
Name requirements, §48-248-301. 
Revised limited liability company act of 
2005. 
Generally, §48-249-1108. 
Revised limited liability company act of 
2005, §48-249-106. 
Foreign limited liability companies, 
§48-249-903. 
Professional limited liability companies, 
§48-249-1108. 
Registration of name, §48-249-108. 
Reserved name, §48-249-107. 


NEGLIGENCE. 
Corporations. 
Nonprofit corporations. 
Immunity from suit. 
Directors, trustees and members of 
governing bodies, §48-58-601. 


NEIGHBORHOOD PRESERVATION 
NONPROFIT CORPORATIONS, 
§§48-101-901 to 48-101-907. 

Bylaws. 

Defined, §48-101-902. 
Required contents, §48-101-904. 

Construction and interpretation. 

Federal law compliance, §48-101-907. 


NEIGHBORHOOD PRESERVATION 
NONPROFIT CORPORATIONS 
—Cont’d 

Corporations. 

Defined, §48-101-902. 
Definitions, §48-101-902. 
Foreign corporations. 
Defined, §48-101-902. 
Grants. 
Eligibility, 848-101-905. 
Housing trust fund competitive grants. 
Eligibility, §48-101-905. 
Mutual benefit corporations. 
Defined, §48-101-902. 
Plats. 
Filing plat for property to be preserved, 
§48-101-903. 
Public benefit corporations. 
Defined, §48-101-902. 

Registration, §48-101-903. 

Short title of provisions, §48-101-901. 

Suspicious activity in area to be 
preserved. 

Reports to law enforcement, §48-101-906. 


NONPROFIT CORPORATIONS, 
§§48-51-101 to 48-68-211. 
Actions. 

Amendment of charter. 

No effect on existing causes of action, 
§48-60-108. 

Immunity. 

Directors, trustees and members of 
governing bodies, §48-58-601. 

Limitation of actions. 

Breach of fiduciary duty by officers and 
directors, §48-58-601. 

Members. 

Creditor’s action against member, 
§48-56-205. 
Derivative suits, §48-56-401. 

Power to sue and be sued, §48-53-102. 
Administrative dissolution, §48-64-202. 
Amendment of charter, §§48-60-101 to 

48-60-108. 
Amendment of provisions. 

Reservation of power, §48-51-102. 
Appeals. 

Dissolution, administrative. 

Denial of reinstatement, §48-64-204. 

Filing and recording documents. 

Refusal of secretary of state to file 
document, §48-51-307. 
Foreign corporations. 
Revocation of certificate of authority. 
Denial of reinstatement, §48-65-304. 
Applicability of provisions, §48-51-104. 
Religious corporations, §48-67-101. 
Exceptions, §48-67-102.' 

Transition provisions. 

Existing domestic corporations, 
§48-68-101. 

Qualified foreign corporations, 
§48-68-102. 
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NONPROFIT CORPORATIONS —Cont’d 
Articles of charter surrender. 

Entity conversion of domestic nonprofit to 
foreign unincorporated entity, 
§48-61-113. 

For-profit conversion of domestic nonprofit 
to foreign for-profit, §48-61-119. 
Articles of entity conversion, §48-61-112. 

Articles of for-profit conversion, 

§48-61-118. 

Articles of merger or membership 
exchange. 

Contents, §48-61-107. 

Filing, §48-61-107. 

Articles of termination, §48-64-109. 

Following administrative dissolution or 
revocation, §48-64-204. 

Assets. 

Dissolution. 

Distribution of assets. 

Directors to make reasonable provision 
for payment of claims and 
distribution of assets, §48-64-110. 

Mortgage of assets, §48-62-101. 

Sale of assets, §§48-62-101, 48-62-102. 

Diversion of property from charitable 
purpose, §48-62-103. 

Attorney general. 

Dissolution. 

Voluntary dissolution. 

Notices to attorney general, §48-64-103. 

Notice to attorney general of certain 
proceedings, §48-51-701. 

Public benefit corporations. 

Mergers, membership exchanges, entity 
conversions and for-profit 
conversions, §48-61-123. 

Restrictions on public benefit 
corporation mergers, etc, 
§48-61-122. 
Sale of assets, §48-62-103. 
Board of directors. 

Advisory committees, §48-58-206. 

Amendment of bylaws. 

Amendment by board or members, 
§§48-60-201, 48-60-202. 

Increase in quorum or voting 
requirements for directors, 
§48-60-204. 

Amendment of charter. 

Amendment by board and members, 
§§48-60-102, 48-60-103. 

Appointment of directors, §48-58-104. 

Removal of appointed directors, 
§48-58-109. 

Breach of fiduciary duty by directors. 

Limitation of and immunity from actions, 
§48-58-601. 

Bylaws. 

Adoption, §48-52-106. 

Amendment, §§48-60-201, 48-60-202, 
48-60-204. 

Committees, §48-58-206. 
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NONPROFIT CORPORATIONS —Cont’d 
Board of directors —Cont’d 
Compensation of directors, §48-58-112. 
Fixed by board, §48-58-112. 
Conduct. 
Standards of conduct, §48-58-301. 
Conflicts of interest, §§48-58-701 to 
48-58-704. 
Defined, §48-51-201. 
Designation of directors, §48-58-104. 
Removal of designated directors, 
§48-58-109. 
Dissolution. 
Voluntary dissolution, §§48-64-101, 
48-64-102. 
Distribution of assets. 

Directors to make reasonable 
provision for payment of claims 
and distribution of assets, 
§48-64-110. 

Payment of claims. 

Directors to make reasonable 
provision for payment of claims 
and distribution of assets, 
§48-64-110. 

Duties, §48-58-101. 
Election of directors, §48-58-104. 
Removal of directors elected by members 

or directors, §48-58-108. 

Voting by members, §§48-57-206, 

48-57-207. 

Entity conversions. 
Plan of entity conversion. 
Adoption by board and approval by 
members, §48-61-111. 
For-profit conversions. 
Plan of for-profit conversions. 
Adoption by board and member 
approval, §48-61-117. 
Immunity from suit, §48-58-601. 
Indemnification of directors, §§48-58-501 to 
48-58-509. 
Advance for expenses, §48-58-504. 
Applicability of provisions, §48-58-509. 
Authority to indemnify, §48-58-502. 
Bylaw provisions, §48-52-106. 
Charter provisions, §48-52-102. 
Circumstances where indemnification 
prohibited, §48-58-502. 
Court-ordered indemnification, 
§48-58-505. 
Definition of director, §48-58-501. 
Determination and authorization of 
indemnification, §48-58-506. 
Expenses. 
Advance for expenses, §48-58-504. 
Defined, §48-58-501. 
Mandatory indemnification, §48-58-503. 
Initial directors. 
Organizational meeting, §48-52-105. 


NONPROFIT CORPORATIONS —Cont’d 
Board of directors —Cont’d 

Liability. 

Standards of conduct generally, 

§48-58-301. 

Unlawful distributions. 

Personal liability of director, 

§48-58-302. 

Loans to or guarantees for directors, 

§48-58-303. 

Meetings, §§48-58-201 to 48-58-206. 
Action without meeting, §48-58-202. 
Committees, §48-58-206. 

Consent to action without meeting, 

§48-58-202. 

Court-ordered meetings, §48-51-601. 

Emergencies. 

Special provisions, §48-53-103. 
Notice, §48-58-203. 

Waiver of notice, §48-58-204. 
Organizational meeting, §48-52-105. 
Quorum, §48-58-205. 

Regular meetings, §48-58-201. 

Special meetings, §48-58-201. 

Notice, §§48-58-203, 48-58-204. 
Voting, §48-58-205. 

Mergers, membership exchanges, entity 

conversions and for-profit conversions. 

Plans of membership exchanges. 

Approval, §48-61-104. ; 
Plans of merger. 

Approval, §48-61-104. 

Subsidiary and parent, merger 

between, §48-61-105. 

Number of directors, §48-58-103. 
Change, §48-58-103. 

Prudent man rule. 

Discharge of duties, §48-58-301. 
Qualifications of directors, §48-58-102. 
Quorum, §48-58-205. 

Records of corporations. 

Inspection of records by directors of 

corporation, §48-66-108. 

Removal of directors. 

Designated or appointed directors, 

§48-58-109. 
Directors elected by members or 
directors, §48-58-108. 

Judicial proceedings, §48-58-110. 
Requirement for board, §48-58-101. 
Residence requirements for directors, 

§48-58-102. 

Resignation of directors, §48-58-107. 
When effective, §48-58-107. 

Staggered terms for directors, §48-58-106. 

Standards of conduct, §48-58-301. 

Terms of directors, §48-58-105. 
Staggered terms, §48-58-106. 

Vacancies, §48-58-111. 

Terms of directors filling vacancies, 

§48-58-105. 
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NONPROFIT CORPORATIONS —Cont’d 
Board of directors —Cont’d 
Voting, §48-58-205. 
Bylaws, §48-52-106. 
Amendment. 
Board or members, §§48-60-201, 
48-60-202. 

Increase in quorum or voting 
requirement for directors, 
§48-60-204. 

Diverting property held in trust away 
from charitable purpose. 

Order of court required, §48-60-206. 

Members. 

Amendment by board of directors or 
members, §48-60-202. 

Class voting by members on 
amendment, §48-60-205. 

Increase in quorum or voting 
requirement for members, 
§48-60-203. 

Termination of members or redeeming 
or canceling membership, 
§48-60-302. 

Third persons. 
Approval by, §48-60-301. 
Defined, §48-51-201. 
Emergency bylaws, §48-52-107. 
Power to make and amend bylaws, 
§48-53-102. 
Provisions, §48-52-106. 
Certificate of existence, §48-51-309. 
Charitable purpose. 
Defined, §48-51-201. 
Diverting property held in trust away from 
charitable purpose. 
Bylaw amendment. 
Order of court required, §48-60-206. 
Charter amendments. 
Order of court required, §48-60-108. 
Mergers, membership exchanges, entity 
conversions and for-profit 
conversions, §48-61-102. 
Sales of assets, §48-62-103. 
Charter, §48-52-102. 
Amendment, §§48-60-101 to 48-60-108. 
Administrative dissolution. 

Expiration of duration, reinstatement 

within certain time, §48-64-206. 
Articles of amendment, §48-60-105. 
Authorized, §48-60-101. 

Board of directors. 

Amendment by board and members, 

§§48-60-102, 48-60-103. 
Diverting property held in trust away 
from charitable purpose, §48-60-206. 
Order of court required, §48-60-108. 
Effect, §48-60-108. 
Members. 

Amendment by board of directors and 
members, §48-60-103. 

Terminating members or redeeming or 
canceling membership, §48-60-302. 


NONPROFIT CORPORATIONS —Cont’d 
Charter —Cont’d 
Amendment —Cont’d 
Members —Cont’d 
Voting on amendments by members of 
a class, §48-60-104. 
Reorganization. 
Amendment of charter pursuant to, 
§48-60-107. 
Restated charter, §48-60-106. 
Defined, §48-51-201. 
Effect of filing, §48-52-103. 
Meetings. 
Action without meeting with consent, 
§48-57-104. 
Notice. 
Restated charter. 
Submission for member action, 
§48-60-106. 
Provisions, §48-52-102. 
Restated charter, §48-60-106. 
Revocation. 
Articles of termination following 
revocation, §48-64-205. 
Surrender. 
Entity conversion of domestic nonprofit to 
foreign unincorporated entity. 
Articles of charter surrender, 
§48-61-113. 
For-profit conversion of domestic 
nonprofit to foreign for-profit. 
Articles of charter surrender, 
§48-61-119. 
Citation of act. 
Short title, §48-51-101. 
Commencement of corporate existence, 
§48-52-103. 
Conflicts of interest, directors and 
officers, §§48-58-701 to 48-58-704. 
Authorization of conflicting interest 
transaction. 
Director’s or officer’s actions. 
Effect, §48-58-703. 
Members’ actions. 
Effect, §48-58-704. 
Control. 
Defined, §48-58-701. 
Controlled by. 
Defined, §48-58-701. 
Damages. 
Defenses, §48-58-702. 
Definitions, §48-58-701. 
Director’s or officer’s conflicting interest 
transactions. 
Defined, §48-58-701. 
Fair to the corporation. 
Defined, §48-58-701. 
Injunctions or other equitable relief. 
Defenses, §48-58-702. 
Material relationship. 
Defined, §48-58-701. 
Qualified directors. 
Defined, §48-58-701. 
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NONPROFIT CORPORATIONS —Cont’d 
Conflicts of interest, directors and 
officers —Cont’d 
Related persons. 
Defined, §48-58-701. 
Relevant time. 
Defined, §48-58-701. 
Required disclosures. 
Defined, §48-58-701. 
Extent of required disclosure, §48-58-703. 
Contracts. 
Officers. 
Contract rights of officers, §48-58-405. 
Power to contract, §48-53-102. 
Conversion. 
Articles of nonprofit conversion, §48-21-118. 
Entity conversions. 

Articles of entity conversion, §48-61-112. 

Charter surrender. 

Domestic nonprofit converting to 
foreign unincorporated entity. 

Articles of charter surrender, 
§48-61-113. 

Mergers, membership exchanges, entity 
conversions and for-profit conversions 
generally, §§48-61-101 to 48-61-124. 

Plan of entity conversion. 

Abandonment. 

Statement of abandonment, 
§48-61-115. 

Adoption by board of directors, 
§48-61-111. 

Contents, §48-61-110. 

Member approval, §48-61-111. 

Types of plans allowed, §48-61-109. 

Public benefit corporations. 

Notice to attorney general of intent to 
consummate merger, etc, 
§48-61-123. 

Restrictions on public benefit 
corporation mergers, etc, 
§48-51-701. 

For-profit conversions. 

Abandonment. 

Statement of abandonment, §48-61-121. 

Articles of for-profit conversion, 
§48-61-118. 

Charter surrender. 

Domestic nonprofit converting to 
foreign for-profit, §48-61-119. 

Effect of for-profit conversion, §48-61-120. 

Mergers, membership exchanges, entity 
conversions and for-profit conversions 
generally, §§48-61-101 to 48-61-124. 

Plan of for-profit conversions. 

Adoption by board and member 
approval, §48-61-117. 

Contents, §48-61-116. 

Public benefit corporations. 

Notice to attorney general of intent to 
consummate merger, etc, 
§48-61-123. 

Restrictions on public benefit 
corporation mergers, etc, 
§48-51-701. 
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NONPROFIT CORPORATIONS —Cont’d 
Conversion —Cont’d 
Plan of nonprofit conversion, §48-21-116. 
Action on plan, §48-21-117. 
Surrender of charter. 
Nonprofit conversion to foreign 
corporation, §48-21-119. 
Courts. 
Board of directors. 
Removal of directors by judicial 
proceedings, §48-58-110. 
Dissolution. 
Judicial dissolution, §§48-64-301 to 
48-64-304. 
Records. 
Inspection by members. 
Court-ordered inspections, §48-66-104. 
Criminal law and procedure. 
Filing and recording documents. 
Signing false document, §48-51-310. 
Definitions, §48-51-201. 
Indemnification, §48-58-501. 
Delegates, §48-56-501. 
Defined, §48-51-201. 
Dissolution, $§48-64-101 to 48-64-304. 
Administrative dissolution, §§48-64-201 to 
48-64-206. 
Appeals. 
Denial of reinstatement, §48-64-204. 
Articles of termination following, 
§48-64-205. 
Authorized, §48-64-201. 
Effect, §48-64-202. 
Expiration of duration, reinstatement 
within certain time, §48-64-206. 
Grounds, §48-64-201. 
Procedure, §48-64-202. 
Reinstatement, §48-64-203. 
Appeal from denial of reinstatement, 
§48-64-204. 
Expiration of duration, reinstatement 
within certain time, §48-64-206. 
Appeals. 
Reinstatement following administrative 
dissolution. 
Denial of reinstatement, §48-64-204. 
Articles of termination, §48-64-109. 
Following administrative dissolution or 
revocation, §48-64-205. 
Attorney general. 
Voluntary dissolution. 
Notices to attorney general, §48-64-103. 
Board of directors. 
Voluntary dissolution. 
Dissolution by board, members and 
third persons, §48-64-102. 
Dissolution by incorporators or 
directors, §48-64-101. 
Claims. 
Voluntary dissolution. 
Known claims against dissolved 
corporation, §48-64-107. 
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NONPROFIT CORPORATIONS —Cont’d 
Dissolution —Cont’d 
Claims —Cont’d 
Voluntary dissolution —Cont’d 

Payment of claims. 

Directors to make reasonable 
provision for payment of claims 
and distribution of assets, 
§48-64-110. 

Unknown claims against dissolved 
corporation, §48-64-108. 

Effect. 

Voluntary dissolution, §48-64-106. 
Incorporators. 

Voluntary dissolution by incorporators, 

§48-64-101. 

Judicial dissolution, §§48-64-301 to 

48-64-304. 

Authorized, §48-64-301. 

Decree of dissolution, §48-64-304. 
Grounds, §48-64-301. 
Jurisdiction, §48-64-301. 
Procedure, §48-64-302. 
Receivership or custodianship, 

§48-64-303. 

Venue, §48-64-302. 
Members. 
Voluntary dissolution. 

Dissolution by board of directors, 
members and third persons, 
§48-64-102. 

Reinstatement following administrative 

dissolution, §48-64-203. 

Appeal from denial of reinstatement, 

§48-64-204. 

Voluntary dissolution, §§48-64-101 to 

48-64-110. 

Articles of dissolution, §48-64-104. 
Articles of termination of corporate 

existence, §48-64-109. 
Attorney general. 


Notices to attorney general, §48-64-103. 


Board of directors. 

Dissolution by board, members and 
third persons, §48-64-102. 

Dissolution by incorporators or 
directors, §48-64-101. 

Claims. 

Known claims against dissolved 
corporations, §48-64-107. 
Unknown claims against dissolved 
corporations, §48-64-108. 

Distribution of assets. 

Directors to make reasonable provision 
for payment of claims and 
distribution of assets, §48-64-110. 

Effect, §48-64-106. 
Incorporators, §48-64-101. 
Members. 

Dissolution by board of directors, 
members and third persons, 
§48-64-102. 

Revocation of dissolution, §48-64-105. 

Articles of revocation, §48-64-105. 
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NONPROFIT CORPORATIONS —Cont’d 
Dissolution —Cont’d 
Voluntary dissolution —Cont’d 
Third persons. 

Dissolution by board of directors, 
members and third persons, 
§48-64-102. 

Winding up and liquidation of affairs. 

Activities appropriate to, §48-64-106. 

Distributions. 
Authorized distributions, §48-63-102. 
Defined, §48-51-201. 
Exclusive nature of provisions, §48-63-101. 
Prohibited distributions, §48-63-101. 
Unlawful distributions. 
Liability. 
Personal liability of director, 
§48-58-302. 
Documents. 
Defined, §48-51-201. 
Electric G&T cooperatives. 
Operation as nonprofit membership 
cooperative corporations, §48-69-104. 
Electronic. 
Defined, §48-51-201. 
Electronically transmitted. 
Defined, §48-51-201. 
Electronic records. 
Defined, §48-51-201. 
Electronic transmission. 
Defined, §48-51-201. 
Members. 
Meetings. 
Action without meeting. 
Consent via electronic transmission, 
§48-57-104. 
Notice by electronic transmission, 
§48-51-202. 
Emergencies. 
Bylaws. 
Emergency bylaws, §48-52-107. 
Defined, §48-51-201. 
Powers, §48-53-103. 
Eminent domain, §48-51-103. 
Entity conversions. 
Articles of entity conversion, §48-61-112. 
Charter surrender. 
Domestic nonprofit converting to foreign 
unincorporated entity. 

Articles of charter surrender, 
§48-61-113. 

Effect of entity conversion, §48-61-114. 
Mergers, membership exchanges, entity 
conversions and for-profit conversions 

generally, §§48-61-101 to 48-61-124. 

Plan of entity conversion. 
Abandonment. 
Statement of abandonment, §48-61-115. 
Adoption by board of directors, 
§48-61-111. 
Contents, §48-61-110. 
Member approval, §48-61-111. 
Types of plans allowed, §48-61-109. 
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Entity conversions —Cont’d 
Public benefit corporations. 
Notice to attorney general of intent to 
consummate merger, etc, §48-61-123. 
Restrictions on public benefit corporation 
mergers, etc, §48-51-701. 
Evidence. 
Certificate of existence. 
Evidentiary effect, §48-51-309. 
Filing and recording documents. 
Copy of filed documents. 
Evidentiary effect, §48-51-308. 
Fair asset protection. 
Good cause. 
Defined, §48-53-203. 
Nationally chartered nonprofit corporations. 
Termination, revocation, etc, of license or 
charter of Tennessee nonprofit absent 
good cause, §48-53-202. 
Actions to enforce provisions, 
§48-53-204. 
Void and unenforceable character of 
conditions, stipulations, etc, 
waiving provisions, §48-53-204. 
Short title of provisions, §48-53-201. 
Fees. 
Secretary of state. 
Filing, service and copying fees, 
§48-51-303. 
Fiduciary duties. 
Limitation of actions. 
Breach by officers and directors, 
§48-58-601. 
Filing and recording documents, 
§§48-51-301 to 48-51-310. 
Content requirements, §48-51-301. 
Correcting filed document, §48-51-305. 


Delayed effective time and date, §48-51-304. 


Effective time and date of documents, 
§48-51-304. 
Evidence. 
Copy of filed documents. 
Evidentiary effect, §48-51-308. 
Execution, §48-51-301. 
False documents. 
Signing, §48-51-310. 
Fees, §48-51-303. 
Forms, §48-51-302. 
Misdemeanors. 
Signing false document, §48-51-310. 
Penalties. 
Signing false document, §48-51-310. 
Requirements, §48-51-301. 
Secretary of state. 
Duties, §48-51-306. 
Fees, §48-51-303. 
Refusal to file document. 
Appeal, §48-51-307. 
Foreign corporations, §§48-65-101 to 
48-65-305. 
Amendment of certificate of authority, 
§48-65-104. 
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NONPROFIT CORPORATIONS —Cont’d 
Foreign corporations —Cont’d 
Appeals. 

Revocation of certificate of authority. 

Denial of reinstatement, §48-65-304. 

Certificates of authority, §§48-65-101 to 

48-65-110, 48-65-301 to 48-65-305. 

Amendment, §48-65-104. 

Applications, §48-65-103. 

Information to accompany, §48-65-103. 

Effect, §48-65-105. 

Reinstatement following administrative 
revocation, §48-65-303. 

Appeal from denial of reinstatement, 
§48-65-304. 

Required to transact business, 
§48-65-101. 

Revocation, §§48-65-301 to 48-65-305. 

Appeal from denial of reinstatement, 
§48-65-304. 

Authorized, §48-65-301. 

Certificate of withdrawal following 
administrative revocation, 
§48-65-305. 

Effect, §48-65-302. 

Grounds, §48-65-301. 

Procedure, §48-65-302. 

Reinstatement, §§48-65-303, 48-65-304. 

Transacting business in state. 

Consequences of transacting business 
without authority, §48-65-102. 

Requirement of certificate, §48-65-101. 

Defined, §48-51-201. 

Effect of certificate of authority, §48-65-105. 
Names, §48-65-106. 

Registered agent, §48-65-107. 

Change of registered agent, §48-65-108. 

Resignation, §48-65-109. 

Effect, §48-65-109. 

Service of process. 

Agent for service, §48-65-110. 

Registered office, §48-65-107. 

Change of registered office, §48-65-108. 
Service of process, §48-65-110. 
Transacting business in state. 

Activities not constituting, §48-65-101. 

Certificates of authority. 

Consequences of transacting business 
without authority, §48-65-102. 

Required, §48-65-101. 

Transition provisions. 

Applicability to qualified foreign 

corporations, §48-68-102. 
Withdrawal, §48-65-201. 

Certificate of withdrawal following 
administrative revocation, 
§48-65-305. 

For-profit conversions. 
Abandonment. 

Statement of abandonment, §48-61-121. 
Articles of for-profit conversion, §48-61-118. 
Charter surrender. 

Domestic nonprofit converting to foreign 

for-profit, §48-61-119. 
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For-profit conversions —Cont’d 
Effect of for-profit conversion, §48-61-120. 
Mergers, membership exchanges, entity 
conversions and for-profit conversions 
generally, §§48-61-101 to 48-61-124. 
Plan of for-profit conversions. 
Adoption by board and member approval, 
§48-61-117. 
Contents, §48-61-116. 
Public benefit corporations. 
Notice to attorney general of intent to 
consummate merger, etc, §48-61-123. 
Restrictions on public benefit corporation 
mergers, etc, §48-51-701. 
General assembly. 
Amendment or repeal of provisions. 
Reservation of power, §48-51-102. 
Health, educational and housing facility 
corporations. 
Required to be not-for-profit, §48-101-314. 
Hospital sales and conveyances, 
§§48-68-201 to 48-68-211. 
Immunity of members of governing body, 
etc., from suit, §48-58-601. 
Incorporators, §48-52-101. 
Bylaws. 
Adoption, §48-52-106. 
Dissolution. 
Voluntary dissolution by incorporators, 
§48-64-101. 
Organizational meeting, §48-52-105. 
Indemnification, §§48-58-501 to 48-58-509. 
Agents, §48-58-507. 
Insurance, §48-58-508. 
Definitions, §48-58-501. 
Bylaw provisions, §48-52-106. 
Directors. 
Advance for expenses, §48-58-504. 
Applicability of provisions, §48-58-509. 
Authority to indemnify, §48-58-502. 
Charter provisions, §48-52-102. 
Circumstances where indemnification 
prohibited, §48-58-502. 
Court-ordered indemnification, 
§48-58-505. 
Defined, §48-58-501. 
Determination and authorization of 
indemnification, §48-58-506. 
Expenses. 
Advance for expenses, §48-58-504. 
Defined, §48-58-501. 
Insurance, §48-58-508. 
Mandatory indemnification, §48-58-303. 
Employees, §48-58-507. 
Insurance, §48-58-508. 
Insurance, §48-58-508. 
Officers, §48-58-507. 
Insurance, §48-58-508. 
Insurance. 
Indemnification of directors, officers, 
employees and agents, §48-58-508. 
Life insurance for officers. 
Release or assignment, §48-58-406. 


NONPROFIT CORPORATIONS —Cont’d 
Interest. 
Defined, §48-51-201. 
Interest holders. 
Defined, §48-51-201. 
Investments. 
Power to invest funds, §48-53-102. 
Prudent man rule. 

Discharge of duties by directors generally, 
§48-58-301. 

Judgments and decrees. 

Judicial dissolution, §48-64-304. 
Jurisdiction. 

Judicial dissolution, §48-64-301. 
Liability. 

Board of directors. 

Standards of conduct, §48-58-301. 

Unlawful distributions. 

Personal liability of director, 
§48-58-302. 
Distributions. 

Unlawful distributions. 

Personal liability of director, 
§48-58-302. 
Immunity from suit. 

Directors, trustees and members of 

governing bodies, §48-58-601. 
Members. 

Liability for dues, assessments and fees, 
§48-56-204. 

Liability to third parties, §48-56-203. 

Officers. 

Standards of conduct generally, 

§48-58-403. 
Preincorporation transaction, §48-52-104. 
Limitation of actions. 
Breach of fiduciary duty by officers and 
directors, §48-58-601. 
Limited liability companies. 
Nonprofit limited liability companies, 
§§48-101-701 to 48-101-708, 48-101-801 
to 48-101-809. 
Mandatory forms, §48-51-302. 
Meetings. 
Organizational meeting, §48-52-105. 
Members. 
Actions. 

Creditor’s action against member, 
§48-56-205. 

Derivative suits, §48-56-401. 

Admission, §48-56-101. 

Consideration, §48-56-102. 

Amendment of bylaws. 

Amendment by board of directors or 
members, §48-60-202. 

Class voting by members on amendment, 
§48-60-205. 

Increase in quorum or voting 
requirements for members, 
§48-60-203. 

Terminating members or redeeming or 
canceling memberships, §48-60-302. 

Amendment of charter. 

Amendment by board of directors and 

members, §48-60-103. 
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Members —Cont’d 


NONPROFIT CORPORATIONS —Cont’d 
Members —Cont’d 


Amendment of charter —Cont’d 
Terminating members or redeeming or 
canceling memberships, §48-60-302. 
Voting on amendments by members of a 
class, §48-60-104. 
Certificates evidencing membership, 
§48-56-101. 
Classes of membership, §48-56-201. 
Amendment of bylaws. 
Class voting on amendments, 
§48-60-205. 
Amendment of charter. 
Class voting on amendments, 
§48-60-104. 
Conflicts of interest, directors and officers. 
Actions of members, §48-58-704. 
Consideration for admission, §48-56-102. 
Defined, §48-51-201. 
Delegates, §48-56-501. 
Defined, §48-51-201. 
Derivative suits, §48-56-401. 
Dissolution. 
Voluntary dissolution, §48-64-102. 
Financial statements for members, 
§48-66-201. 
For-profit conversions. 
Plan of for-profit conversions. 
Adoption by board and member 
approval, §48-61-117. 
Immunity of members of governing bodies, 
§48-58-601. 
Liability. 
Member’s liability for dues, assessments 
and fees, §48-56-204. 
Member’s liability to third parties, 
§48-56-203. 
List of members, §48-57-201. 
Limitations on use, §48-66-105. 
Prohibited uses, §48-66-107. 
Meetings. 
Action without meeting. 
Voting, ballots, §48-57-108. 
Written consent, §48-57-104. 
Annual meeting, §48-57-101. 
Consent to action without meeting, 
§48-57-104. 
Court-ordered meetings, §§48-51-601, 
48-57-1038. 
Inspectors for voting, §48-57-209. 


List of members for meeting, §48-57-201. 


Limitations on use, §48-66-105. 
Location. 
Annual meeting, §48-57-101. 
Special meeting, §48-57-102. 
Notice, §48-57-105. 
Action without meeting, §48-57-104. 
Amendment of charter, §48-60-103. 
Determining members entitled to 
notice, §48-57-107. 
Dissolution by board of directors, 
members and third persons, 
§48-64-102. 


Meetings —Cont’d 
Notice —Cont’d 
Sale of assets other than in regular 
course of activities, §48-62-102. 
Special meetings, §§48-57-102, 
48-57-105. 
Waiver, §48-57-106. 

Proxy voting, §48-57-205. 

Inspectors for voting, §48-57-209. 

Quorum, §48-57-203. 

Special meetings, §48-57-102. 

Voting. 

Acceptance of votes by corporation, 
§48-57-208. 

Ballots, §48-57-108. 

Cumulative voting for directors, 
§48-57-206. 

Determining members entitled to vote, 
§48-57-107. 

Election of directors, §§48-57-206, 
48-57-207. 

Entitlement to vote, §48-57-202. 

Inspectors, §48-57-209. 

Proxies, §48-57-205. 

Inspectors for voting, §48-57-209. 

Requirements, §48-57-204. 

Voting agreements, §48-57-301. 

Waiver of notice, §48-57-106. 
Mergers, membership exchanges, entity 

conversions and for-profit conversions. 

Plan of entity conversion. 

Adoption by board and approval by 
members, §48-61-111. 
Plans of membership exchanges. 
Approval, §48-61-104. 
Plans of merger. 
Approval, §48-61-104. 
Mutual benefit corporations. 

Purchase of membership, §48-56-303. 
No requirement of members, §48-56-103. 
Notice to members required by provisions. 

Undeliverable notices. 

Excuse from notice requirements, 
§48-66-106. 
Privacy. 
Limitation on use of membership list, 
§48-66-105. 
Proxy voting, §48-57-205. 
Purchase of membership, §48-56-303. 
Quorum, §48-57-203. 
Record date, §48-57-107. 
Defined, §48-51-201. 
Records. 
Inspection of records by members, 
§§48-66-102 to 48-66-105. 
Removal of members, §48-56-302. 
Reports to members, §§48-66-201, 
48-66-202. 
Requirement. 

No requirement of members, §48-56-103. 
Resignation, §48-56-301. 

Effect, §48-56-301. 
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Members —Cont’d 
Rights and obligations, §48-56-201. 
Sale of assets other than in regular course 
of activities. 
Approval, §48-62-102. 
Termination of membership, §48-56-302. 
Third parties. 
Liability to, §48-56-203. 
Transfer of membership, §48-56-202. 
Restrictions on right, §48-56-202. 
Voting. 
Acceptance of votes by corporation, 
§48-57-208. 
Ballot, §48-57-108. 
Cumulative voting for directors, 
§48-57-206. 
Determining members entitled to vote, 
§48-57-107. 
Election of directors, §§48-57-206, 
48-57-207. 
Entitlement to vote, §48-57-202. 
Proxies, §48-57-205. 
Requirements, §48-57-204. 
Voting agreements, §48-57-301. 
Membership exchanges. 
Abandonment of merger or membership 
exchange. 
Certificate of abandonment, §48-61-106. 


Articles of merger or membership exchange. 


Contents, §48-61-107. 
Filing, §48-61-107. 

Effect of merger or membership exchange, 
§48-61-108. 

Mergers, membership exchanges, entity 
conversions and for-profit conversions 
generally, §§48-61-101 to 48-61-124. 

Plan of membership exchange. 

Abandonment of merger or membership 
exchange. 


Certificate of abandonment, §48-61-106. 


Approval, §48-61-104. 
Public benefit corporations. 
Notice to attorney general of intent to 
consummate merger, etc, §48-61-123. 
Restrictions on public benefit corporation 
mergers, etc, §48-51-701. 
Time of merger or membership exchange 
taking effect, §48-61-108. 

Mergers, membership exchanges, entity 
conversions and for-profit 
conversions, §§48-61-101 to 48-61-124. 

Abandonment of merger or membership 
exchange. 
Certificate of abandonment, §48-61-106. 
Articles of entity conversion, §48-61-112. 


Articles of merger or membership exchange. 


Contents, §48-61-107. 
Filing, §48-61-107. 
Converted entities. 
Defined, §48-61-101. 
Definitions, §48-61-101. 
Effect of merger or membership exchange, 
§48-61-108. 


NONPROFIT CORPORATIONS —Cont’d 
Mergers, membership exchanges, entity 


conversions and for-profit 
conversions —Cont’d 

Eligible entities. 
Defined, §48-61-101. 

Eligible interests. 
Defined, §48-61-101. 

Entity conversions. 
Articles of entity conversion, §48-61-112. 
Charter surrender. 

Domestic nonprofit converting to 

foreign unincorporated entity. 
Articles of charter surrender, 
§48-61-113. 
Effect of entity conversion, §48-61-114. 
Plan of entity conversion. 

Abandonment. 

Statement of abandonment, 
§48-61-115. 

Adoption by board of directors, 
§48-61-111. 

Contents, §48-61-110. 

Member approval, §48-61-111. 

Types of plans allowed, §48-61-109. 

Public benefit corporations. 

Notice to attorney general of intent to 
consummate merger, etc, 
§48-61-123. 

Restrictions on public benefit 
corporation mergers, etc, 
§48-51-701. 

Filing entity. 
Defined, §48-61-101. 

Foreign business corporations. 
Defined, §48-61-101. 

Foreign entities. 
Effect of merger or membership 

exchange, §48-61-108. 

Membership exchanges. 

Plan of membership exchange, 

§48-61-103. 
Permitted mergers, §48-61-102. 
Foreign unincorporated entities. 
Defined, §48-61-101. 
For-profit conversions. 
Abandonment. 
Statement of abandonment, §48-61-121. 
Articles of for-profit conversion, 
§48-61-118. 
Charter surrender. 

Domestic nonprofit converting to 

foreign for-profit, §48-61-119. 
Effect of for-profit conversion, §48-61-120. 
Plan of for-profit conversions. 

Adoption by board and member 
approval, §48-61-117. 

Contents, §48-61-116. 

Public benefit corporations. 

Notice to attorney general of intent to 
consummate merger, etc, 
§48-61-123. 

Restrictions on public benefit 
corporation mergers, etc, 
§48-51-701. 
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NONPROFIT CORPORATIONS —Cont’d 
Mergers, membership exchanges, entity 
conversions and for-profit 
conversions —Cont’d 
Interest. 
‘Defined, §48-61-101. 
Interest holder. 
Defined, §48-61-101. 
Membership. 
Defined, §48-61-101. 
Membership exchanges. 
Abandonment of merger or membership 
exchange. 


Certificate of abandonment, §48-61-106. 


Articles of merger or membership 
exchange. 

Contents, §48-61-107. 

Filing, §48-61-107. 

Effect of merger or membership 
exchange, §48-61-108. 

Plan of membership exchange, 
§48-61-103. 

Approval, §48-61-104. 

Public benefit corporations. 

Notice to attorney general of intent to 
consummate merger, etc, 
§48-61-123. 

Restrictions on public benefit 
corporation mergers, etc, 
§48-51-701. 

Time of merger or membership exchange 
taking effect, §48-61-108. 


Party to a merger or membership exchange. 


Defined, §48-61-101. 
Permitted mergers, §48-61-102. 
Plans of merger. 
Abandonment of merger or membership 
exchange. 


Certificate of abandonment, §48-61-106. 


Approval, §48-61-104. 

Contents, §48-61-102. 

Subsidiary and parent, merger between, 
§48-61-105. 

Public benefit corporations. 

Notice to attorney general of intent to 
consummate merger, etc, §48-61-123. 

Restrictions on public benefit corporation 
mergers, etc, §48-61-122. 

Subsidiary and parent, merger between, 
§48-61-105. 
Survivor. 

Defined, §48-61-101. 

Gifts, bequests, devises, etc, inure to 
benefit of surviving entity, 
§48-61-124. 

Time of merger or membership exchange 
taking effect, §48-61-108. 
Voting memberships. 
Defined, §48-61-101. 
Misdemeanors. 
Filing and recording documents. 
Signing false document, §48-51-310. 
Mistake or error. ~ 
Correcting filed document, §48-51-305. 


INDEX 


NONPROFIT CORPORATIONS —Cont’d 
Mutual benefit corporations. 
Board of directors. 

Authorizing persons to exercise powers 
otherwise exercisable by board, 
§48-58-101. 

Defined, §48-51-201. 
Designation of corporations as, §48-68-104. 
Distributions. 

Authorized distributions, §48-63-102. 
Members. 

List of members. 

Prohibited uses, §48-66-107. 

Purchase of membership, §48-56-303. 

Corporation, purchase by, §48-63-102. 
Names, §48-54-101. 
Foreign corporations, §48-65-106. 
Registered name, §48-54-103. 
Reserved name, §48-54-102. 
Nationally chartered nonprofit 
corporations. 
Termination, revocation, etc, of license or 
charter of Tennessee nonprofit absent 
good cause, §48-53-201. 
Negligence. 
Immunity from suit. 
Directors, trustees and members of 
governing bodies, §48-58-601. 
Neighborhood preservation nonprofit 
corporations. 
Generally, §§48-101-901 to 48-101-907. 
Short title of provisions, §48-101-901. 
Nonprofit limited liability companies, 
§§48-101-701 to 48-101-708, 48-101-801 to 
48-101-809. 
Notice, §48-51-202. 
Attorney general. 
Notice to attorney general of certain 
proceedings, §48-51-701. 
Board of directors. 
Meetings, §§48-58-203, 48-58-204. 
Charter. 
Restated charter. 
Submission for member action, 
§48-60-106. 
Defined, §48-51-201. 
Members. 

Amendments to charter or bylaws 
terminating members or redeeming 
or canceling memberships, 
§48-60-302. 

Undeliverable notices. 

Excuse from notice requirements, 
§48-66-106. 
Written notice, §48-51-202. 
Officers. 
Breach of fiduciary duty. 

Limitation of and immunity from actions, 
§48-58-601. 

Conflicts of interest, §§48-58-701 to 
48-58-704. 

Contract rights of officers, §48-58-405. 

Duties, §48-58-402. 
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NONPROFIT CORPORATIONS —Cont’d 
Officers —Cont’d 
Indemnification, §48-58-507. 
Applicability of provisions, §48-58-509. 
Insurance, §48-58-508. 
Insurance. 

Indemnification, §48-58-508. 

Life insurance. 

Release or assignment, §48-58-406. 
Liability. 

Standards of conduct generally, 
§48-58-403. 

Loans to or guarantees for officers, 

§48-58-308. 
Multiple office-holding, §48-58-401. 
Removal from office, §§48-58-404, 
48-58-405. 

Required officers, §48-58-401. 

Resignation, §48-58-404. 

Standards of conduct, §48-58-403. 
Organic documents. 

Defined, §48-51-201. 

Organic law. 

Defined, §48-51-201. 
Organization, §48-52-105. 
Penalties. 

Filing and recording documents. 

Signing false document, §48-51-310. 

Powers, §48-53-102. 

Emergency powers, §48-53-103. 

Ultra vires, §48-53-104. 
Principal office. 

Defined, §48-51-201. 

Private foundations, §48-51-501. 

Private organic documents. 
Defined, §48-51-201. 

Property. 

Powers as to, §48-53-102. 
Prudent man rule. 

Directors. 

Discharge of duties, §48-58-301. 

Public benefit corporations. 

Board of directors. 

Authorizing persons to exercise powers 
otherwise exercisable by board, 
§48-58-101. 

Defined, §48-51-201. 

Designation of corporations as, §48-68-104. 

Distributions. 

Authorized distributions, §48-63-102. 

Hospital sales and conveyances, 

§§48-68-201 to 48-68-211. 

Mergers, membership exchanges, entity 

conversions and for-profit conversions. 

Notice to attorney general of intent to 
consummate merger, etc, §48-61-123. 

Restrictions on public benefit corporation 
mergers, etc, §48-61-122. 

Sale of assets other than in regular course 

of activities. 

Diversion of property from charitable 
purpose, §48-62-103. 

Notice, §48-62-102. 


Attorney general, notice to, §48-62-103. 


NONPROFIT CORPORATIONS —Cont’d 
Public organic documents. “ 
Defined, §48-51-201. 
Purposes, §48-53-101. 
Real property. 
Powers as to, §48-53-102. 
Receivers. 
Dissolution. 
Judicial dissolution, §48-64-303. 
Records, §48-66-101. 
Inspection of records. 
Directors of corporation, §48-66-108. 
Members, §48-66-102. 
Court-ordered inspections, §48-66-104. 
Scope of inspection rights, §48-66-103. 
Registered agent, §48-55-101. 
Change of registered agent, §48-55-102. 
Foreign corporations, §§48-65-107 to 
48-65-110. 
Notice to registered agent, §48-51-202. 
Resignation of registered agent, §48-55-103. 
Service of process. 
Agent for service, §48-55-104. 
Registered office, §48-55-101. 
Change of registered office, §48-55-102. 
Foreign corporations, §§48-65-107, 
48-65-108. 
Notice to registered agent at registered 
office, §48-51-202. 
Religious corporations. 
Applicability of provisions, §48-67-101. 
Exceptions, §48-67-102. 
Defined, §48-51-201. 
Reorganization. 
Amendment of charter pursuant to 
reorganization, §48-60-107. 
Repeal of provisions. 
Reservation of power, §48-51-102. 
Reports. 
Members. 
Reports to members, §§48-66-201, 
48-66-202. 
Rules and regulations. 
Secretary of state. 
Promulgation, §48-68-105. 
Sale of assets. 
Diversion of property from charitable 
purpose, §48-62-103. 
Sale in regular course of activities, 
§48-62-101. 
Sale other than in regular course of 
activities, §48-62-102. 
Saving provisions, §48-68-103. 
Scope of provisions, §48-51-104. 
Seals and sealed instruments. 
Power to have and alter corporate seal, 
§48-53-102. 
Secretary of state. 
Deputies, §48-51-402. 
Dissolution. 
Administrative dissolution generally, 
§§48-64-201 to 48-64-206. 
Fees. 
Filing, service and copying fees, 
§48-51-303. 
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NONPROFIT CORPORATIONS —Cont’d 
Secretary of state —Cont’d 
Filing and recording documents. 
Duties, §48-51-306. 
Fees, §48-51-303. 
Forms, §48-51-302. 
Refusal to file document. 
Appeal, §48-51-307. 
Forms. 
Prescribing, §48-68-105. 
Notice to secretary, §48-51-202. 
Powers, §48-51-401. 
Rules and regulations. 
Promulgation, §48-68-105. 
Service of process, §§48-55-104, 48-55-105. 
Securities. 
Exemption from securities laws, §48-1-1038. 
Service of process, §§48-55-104, 48-55-105. 
Fees. 
Secretary of state, §48-51-303. 
Foreign corporations, §48-65-110. 
Secretary of state, §§48-55-104, 48-55-105. 
Fees, §48-51-303. 
Shares. 
Defined, §48-51-201. 
Short title of act, §48-51-101. 
Sign. 
Defined, §48-51-201. 
Signatures. 
Defined, §48-51-201. 
Statute of limitations. 
Breach of fiduciary duty by officers and 
directors, §48-58-601. 
Stock and stockholders. 
Issuance of shares prohibited, §48-53-102. 
Subsidiaries. 
Mergers, membership exchanges, entity 
conversions and for-profit conversions. 
Subsidiary and parent, merger between, 
§48-61-105. 
Title of act. 
Short title, §48-51-101. 
Torts. 
Immunity from suit. 
Directors, trustees and members of 
governing bodies, §48-58-601. 
Transition provisions. 
Applicability to existing domestic 
corporations, §48-68-101. 
Applicability to qualified foreign 
corporations, §48-68-102. 
Saving provisions, §48-68-103. 
Trusts and trustees. 
Charitable purposes, property held in trust. 
Diversion of property from charitable 
purpose. 
Bylaw amendment. 
Order of court required, §48-60-206. 
Charter amendment. 
Order of court required, §48-60-108. 
Mergers, membership exchanges, entity 
conversions and for-profit | 
conversions, §48-61-102. 
Public benefit corporations, 
§48-61-122. 
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NONPROFIT CORPORATIONS —Cont’d 
Trusts and trustees —Cont’d 
Charitable purposes, property held in trust 
—Cont’d 
Diversion of property from charitable 
purpose —Cont’d 
Sales of assets, §48-62-103. 
Immunity, §48-58-601. 
Immunity of trustee from suit, §48-58-601. 
Private foundations, §48-51-501. 
Ultra vires, §48-53-104. 
Unincorporated entities. 
Defined, §48-51-201. 
Venue. 
Dissolution. 
Judicial dissolution, §48-64-302. 


NONPROFIT LIMITED LIABILITY 
COMPANIES, §§48-101-701 to 
48-101-708, 48-101-801 to 48-101-809. 

Articles of organization, §§48-101-704, 
48-101-804. 

Construction of act, §§48-101-703, 
48-101-809. 

Conversion. 

Subsidiary nonprofit corporations. 
Defined, §§48-101-702, 48-101-802. 
Terms and conditions, §§48-101-707, 

48-101-708, 48-101-808. 

Definitions, §§48-101-702, 48-101-802. 

Directors. 

Conduct standards, §48-101-806. 
Foreign companies. 

Certificate of authority, §48-101-804. 
Foundations. 

Applicable provisions, §48-101-806. 
Indemnification, §§48-101-705, 48-101-806. 
Limitation of actions, §48-101-806. 
Limited liability company act. 

Applicability of provisions, §48-101-803. 
Nonprofit corporations. 

General provisions, §§48-51-101 to 

48-68-211. 

Officers. 

Conduct standards, §48-101-806. 
Revised act, 2006, §§48-101-801 to 

48-101-809. 

Short title of provisions, §48-101-801. 
Taxation, §§48-101-706, 48-101-805. 

Limitation on tax liability, §48-101-807. 
Title of act, §§48-101-701, 48-101-801. 


NONRESIDENTS. 
Charities. 
Solicitation of charitable funds. 
Service of process, §48-101-516. 
Limited liability companies. 
Actions without a meeting, §48-223-101. 
Board of governors. 
Action without meeting, §48-239-113. 
Qualifications and election, §48-239-102. 
Voting for governors, §48-239-107. 
Dissenters’ rights, §48-231-202. 
After-acquired membership interests, 
§48-231-208. 
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NONRESIDENTS —Cont’d 
Limited liability companies —Cont’d 
Dissenters’ rights —Cont’d 
Court action, §48-231-301. 
Member dissatisfaction with payment or 
offer, §48-231-209. 
Notice of intent to demand payment, 
§48-231-203. 
Written dissenters’ notice to membership, 
§48-231-204. 
Dissolution. 
Filing notice of dissolution, §48-245-401. 
Unknown claims against dissolved LLC, 
§48-245-502. 
Meetings, §48-222-102. 
Methods of notice, §48-202-102. 
Nonjudicial dissolution by members, 
§48-245-202. 


NOT-FOR-PROFIT CORPORATIONS. 
Nonprofit corporations, §§48-51-101 to 
48-68-211. 


NOTICE. 
Benefit corporations (for profit). 
Meetings, §48-28-107. 
Notice of status as benefit corporation. 
Conspicuous notice, §48-28-105. 
Charities. 
Solicitation of charitable funds. 
Required notices, §48-101-513. 
Foreign limited liability companies. 
Administrative revocation of authority. 
Revised limited liability company act of 
2005, §48-249-909. 
Limited liability companies. 
Actions without a meeting, §48-223-101. 
Board of governors. 
Action without meeting, §48-239-113. 
Voting for governors, §48-239-107. 
Dissenters’ rights, §48-231-202. 
After-acquired membership interests, 
§48-231-208. 
Court action, §48-231-301. 
Member dissatisfaction with payment or 
offer, §48-231-209. 
Notice of intent to demand payment, 
§48-231-203. 
Written dissenters’ notice to membership, 
§48-231-204. 
Dissolution. 
Filing notice of dissolution, §48-245-401. 
Unknown claims against dissolved LLC, 
§48-245-502. 
Meetings, §48-222-102. 
Methods of notice, §48-202-102. 
Nonjudicial dissolution by members, 
§48-245-202. 
Revised limited liability company act of 
2005. 
Dissolution and winding up. 
Administrative dissolution by secretary 
of state, §48-249-605. 
Notice of dissolution, §48-249-609. 
Notice to creditors, §48-249-611. 
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NOTICE —Cont’d _ 
Limited liability companies —Cont’d 
Revised limited liability company act of 
2005 —Cont’d 
Effect of acting under assumed name, 
§48-249-106. 
Foreign limited liability companies. 
Administrative revocation of authority, 
§48-249-909. 
General procedures, §48-249-103. 
Management provisions, when notice or 
knowledge effective, §48-249-402. 
Professional limited liability companies. 
Purchase of interest, §48-249-1112. 
Professional limited liability companies. 
Revised limited liability company act of 
2005. 
Purchase of interest, §48-249-1112. 
Public benefit hospital sales and 
conveyances. 
Attorney general. 
Decision as to conveyance, §48-68-204. 
Notice prior to conveyance, §48-68-203. 
Publication of notice, §48-68-205. 
Revised limited liability company act of 
2005. 
Dissolution and winding up, §48-249-609. 
Administrative dissolution by secretary of 
state, §48-249-605. 
Creditors, notice to, §48-249-611. 
Effect of acting under assumed name, 
§48-249-106. 
Foreign limited liability companies. 
Administrative revocation of authority, 
§48-249-909. 
General procedures, §48-249-103. 
Management provisions, when notice or 
knowledge effective, §48-249-402. 
Professional limited liability companies. 
Purchase of interest, §48-249-1112. 


O 


ODD FELLOWS. 
Grand Lodge of Odd Fellows, §§48-102-101 
to 48-102-108. 


OPTOMETRISTS. 
Professional corporations. 
Right to form corporation and own shares, 
§48-101-610. 
Professional limited liability companies. 
Revised limited liability company act of 
2005. 
Right to form and act as members, 
§48-249-1109. 
Right to form and become members, 
§48-248-401. 


P 


PARTIES. 
Limited liability companies. 
Judicial dissolution, §48-245-903. 
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PARTIES —Cont’d 
Limited liability companies —Cont’d 
Proper party to proceeding, §48-217-101. 


PARTNERSHIPS. 
Limited liability companies. 
Foreign limited liability companies, 
§§48-246-101 to 48-247-202. 
Foreign professional limited liability 
companies, §§48-248-501 to 48-248-606. 
General provisions, §§48-201-101 to 
48-245-1201. 
Nonprofit limited liability companies, 
§§48-101-701 to 48-101-708, 48-101-801 
to 48-101-809. 
Professional limited liability companies. 
General provisions, §§48-248-101 to 
48-248-606. 
Revised limited liability company act of 
2005, §§48-249-1101 to 48-249-1133. 
Revised limited liability company act of 
2005, §§48-249-101 to 48-249-1133. 
Professional limited liability companies. 
Associates. 
Powers of PLLC, §48-248-201. 
General partners. 
Powers of PLLC, §48-248-201. 
Managers. 
Powers of PLLC, §48-248-201. 
Members. 
Powers of PLLC, §48-248-201. 
Revised limited liability company act of 
2005, §§48-249-101 to 48-249-1133. 


PENALTIES. 
Charities. 
Solicitation of charitable funds. 
Violations of part. 
Civil penalties, §48-101-514. 
Corporations. 
Saving provisions. 
Penalty imposed for violation of repealed 
statute, §48-27-103. 

Foreign limited liability companies. 
Filing documents. , 
Signing false document, §48-247-108. 

Limited liability companies. 
Revised limited liability company act of 
2005. 
Signing false document, §48-249-1012. 
Professional limited liability companies, 
§48-249-1126. 
Professional limited liability companies. 
Revised limited liability company act of 
2005. 
Signing false document, §§48-249-1012, 
48-249-1126. 
Revised limited liability company act of 
2005. 
Signing false document, §48-249-1012. 
Professional limited liability companies, 
§48-249-1126. 


INDEX 


PERSONAL PROPERTY. 
Limited liability companies. 
Revised limited liability company act of 
2005. 
Nature of membership interest, 
§48-249-502. 
Revised limited liability company act of 
2005. 
Nature of membership interest, 
§48-249-502. 


PHILANTHROPY. 
Charitable solicitations, §§48-101-501 to 
48-101-521. 
Corporations. 
Donations. 
Power to make, §48-13-102. 
Nonprofit corporations, §§48-51-101 to 
48-68-211. 


PHYSICIANS AND SURGEONS. 
Corporations. 
Professional corporations generally, 
§§48-101-601 to 48-101-635. 
Physician assistants act. 
Professional corporations. 
Right to form and become members, 
§48-101-610. 
Professional limited liability companies. 
Revised limited liability company act of 
2005. 
Right to form and act as members, 
§48-249-1109. 
Right to form and become members, 
§48-248-401. 


PLEADINGS. 
Limited liability companies. 
Derivative actions. 
Complaint, §48-230-102. 
Revised limited liability company act of 
2005. 
Derivative actions. 
Complaint, §48-249-802. 
Substitute service. 
Subsequent pleading, §48-208-105. 
Revised limited liability company act of 
2005. 
Derivative actions. 
Complaint, §48-249-802. 


PODIATRISTS. 
Professional corporations. 
Right to form corporation and own shares, 
§48-101-610. 
Professional limited liability companies. 
Revised limited liability company act of 
2005. 
Right to form and act as members, 
§48-249-1109. 
Right to form and become members, 
§48-248-401. 


INDEX 


POLICE AND OTHER LAW 
ENFORCEMENT OFFICERS. 
Neighborhood preservation nonprofit 
corporations. 
Suspicious activity in area to be preserved. 
Reports to law enforcement, §48-101-906. 


POPULAR NAMES OF ACTS. 

For-Profit Benefit Corporation Act, 
§48-28-101. 

Massachusetts Trust Act, §48-101-201. 

Nonprofit Fair Asset Protection Act, 
§48-53-201. 


PRESUMPTIONS. 
Limited liability companies. 
Certificate of formation. 
Filing deadline, §48-203-102. 


PRIVACY. 
Corporations. 
Nonprofit corporations. 
Membership list. 
Limitations on use, §48-66-105. 
Nonprofit corporations. 
Indemnification. 
Report of indemnification to members, 
§48-66-202. 
Membership list. 
Limitations on use, §48-66-105. 
Privacy. 
Limitations on use of membership list, 
§48-66-105. 
Reports to members, §48-66-202. 
Reports. 
Members. 
Reports to members, §48-66-202. 
Secretary of state. 
Annual report for secretary of state, 
§48-66-203. 
Secretary of state. 
Reports to secretary of state. 
Annual report, §48-66-203. 
Reports. 
Nonprofit corporations. 
Members. 
Reports to members, §48-66-202. 
Secretary of state. 
Annual report for secretary of state, 
§48-66-203. 
Secretary of state. 
Nonprofit corporations. 
Reports to secretary of state. 
Annual report, §48-66-203. 


PRIVATE FOUNDATIONS, §48-51-501. 


PRIVILEGED COMMUNICATIONS. 
Corporations. 
Professional corporations. 
Applicability of privileges, §48-101-620. 
Limited liability companies. 
Revised limited liability company act of 
2005. 
Professional limited liability companies, 
§48-249-1118. 
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PRIVILEGED COMMUNICATIONS 
—Cont’d ‘ 
Professional corporations. 
Applicability of privileges, §48-101-620. 
Professional limited liability companies. 
Applicability of common law and statutory 
privileges, §48-248-405. 
Revised limited liability company act of 
2005, §48-249-1118. 
Revised limited liability company act of 
2005. 
Professional limited liability companies, 
§48-249-1118. 


PROFESSIONAL ASSOCIATIONS. 
Limited liability companies. 
Foreign limited liability companies, 
§§48-246-101 to 48-247-202. 
Foreign professional limited liability 
companies, §§48-248-501 to 48-248-606. 
General provisions, §§48-201-101 to 
48-245-1201. 
Nonprofit limited liability companies, 
§§48-101-701 to 48-101-708, 48-101-801 
to 48-101-809. i 
Professional limited liability companies. 
General provisions, §§48-248-101 to 
48-248-606. _. 
Revised limited liability company act of 
2005, §§48-249-1101 to 48-249-1133. 
Revised limited liability company act of 
2005, §§48-249-101 to 48-249-1133. 


PROFESSIONAL CORPORATIONS, 

§§48-101-601 to 48-101-635. 

Amendment of provisions. 
Reservation of power by general assembly, 
§48-101-634. 
Annual statement of qualifications, 

§48-101-629. 

Applicability of provisions, §48-101-633. 
Board of directors, §48-101-618. 
Business corporation act. 

Applicability, §48-101-602. 
Charter. 

Amendment. 

Requirements where corporation ceases 
to render professional services, 
§48-101-623. 

Delivery to secretary of state for filing, 
§48-101-604. 
Filing with licensing authority, 
§48-101-628. 
Professional services limited by charter, 
§48-101-608. 
Citation, §48-101-601. 
Definitions, §48-101-603. 
Dissolution, §48-101-624. 
Election of professional corporation 
status, §§48-101-604, 48-101-605. 
Filing of charter with licensing 
authority, §48-101-628. 
Foreign professional corporations. 
Certificate of authority, §§48-101-625 to 
48-101-627. 
Application for, §48-101-626. 
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PROFESSIONAL CORPORATIONS 
—Cont’d 
Foreign professional corporations 
—Cont’d 
Certificate of authority —Cont’d 
Requirements for obtaining, §48-101-625. 
Revocation, §48-101-627. 
Defined, §48-101-603. 
Health care professionals. 

Right to form corporation and own shares, 

§48-101-610. 

Incorporation, §48-101-604. 
Jurisdiction of licensing authorities. 

Provisions not to restrict, §48-101-631. 
Liability, §48-101-621. 

Merger, §48-101-622. 
Misdemeanors. 

Signing false documents, §48-101-632. 
Names, §48-101-609. 

Officers, §48-101-618. 
Powers, §48-101-606. 
Privileged communications. 

Applicability of privileges, §48-101-620. 
Professional services. 

Defined, §48-101-603. 

Rendering of professional services, 

§48-101-606. 

Cessation. 

Requirements where corporation ceases 
to render professional services, 
§48-101-623. 

Charter authorization. 
Effect, §48-101-608. 
How rendered, §48-101-607. 
Liability, §48-101-621. 
Purpose of election of professional 
corporation status, §48-101-605. 
Requirements, §48-101-607. 
Purposes. 

Rendering of professional services, 

§48-101-605. 

Repeal of provisions. 

Effect, §48-101-635. 

Reservation of power by general assembly, 

§48-101-634. 

Rules and regulations. 

Licensing authorities, §48-101-630. 
Saving clause. 

Effect of repeal of statute, §48-101-635. 
Scope of provisions, §48-101-633. 
Short title, §48-101-601. 

Signing false documents. 

Prohibited, §48-101-632. 

Standards of professional conduct. 

Laws not restricted by provisions, 

§48-101-631. 

Statement of qualifications. 

Annual statement, §48-101-629. 

Stock and stockholders, §48-101-610. 

Acquisition of shares of stockholder. 

Acceptance, §48-101-614. 
Cancellation of shares of disqualified 
person, §48-101-617. 
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PROFESSIONAL CORPORATIONS 
—Cont’d 
Stock and stockholders —Cont’d 
Acquisition of shares of stockholder 
—Cont’d 
Determination of fair value of shares, 
§48-101-615. 
Assessment of proceeding costs, 
§48-101-616. 
Notice, §48-101-614. 
When professional corporation must 
acquire shares, §48-101-613. 
Disqualified persons. 
Acquisition of shares, §§48-101-613 to 
48-101-617. 
Health care professionals. 
Right to form corporation and own 
shares, §48-101-610. 
Issuance of shares, fractional shares and 
rights to purchase, §48-101-610. 
Liability. 
Personal liability of shareholder, 
§48-101-621. 
Limitations on stock ownership, 
§48-101-610. 
Proxy voting, §48-101-619. 
Statement required on each share 
certificate, §48-101-611. 
Transfer or pledge of shares, §48-101-612. 
Tennessee business corporation act. 
Applicability, §48-101-602. 


PROFESSIONAL LIMITED LIABILITY 
COMPANIES, §§48-248-101 to 
48-248-606. 

Abbreviations. 

P.L.C. or P.L.L.C. or L.L.P.C., §48-248-301. 
Applicability of title, §48-248-101. 
Assumed name, §48-248-301. 
Conversion of partnership to a LLC, 

§48-204-103. 

Definitions, §§48-202-101, 48-202-102, 
48-248-101. 

Dissolution, §48-248-409. 

Financial rights. 

Transfer, assignment or pledge, 

§48-248-402. 

Foreign professional limited liability 
companies, §§48-248-501 to 48-248-606. 

Certificate of authority. 

Application, §48-248-502. 

Contents of application, §48-248-502. 

Fraudulent filing, §48-248-504. 

Revocation, §48-248-503. 

When required, §48-248-501. 
Governance rights, §48-248-501. 
Licensing authority. 

Amendment of existing laws, 

§48-248-605. 

Annual statement, §48-248-602. 

Delivery of articles, §48-248-601. 

Jurisdiction, §48-248-604. 

Right to practice profession in other 

forms of business entity, §48-248-605. 
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PROFESSIONAL LIMITED LIABILITY 
COMPANIES —Cont’d 

Foreign professional limited liability 

companies —Cont’d 

Licensing authority —Cont’d 

Rulemaking authority, §48-248-603. 

Registration, §48-248-501. 

Formation, §48-248-103. 

Governance rights. 

Transfer, assignment or pledge, 
§48-248-402. 

Joint ventures. 

Powers of PLLC, §48-248-201. 

Licensing authority. 

Defined, §48-248-102. 

Limited liability companies. 
Generally, §§48-201-101 to 48-245-1201. 
Revised limited liability company act of 

2005, §§48-249-101 to 48-249-1133. 

Managers, §48-248-404. 

Members. 

Disqualification, §48-248-403. 

Definition of disqualified person, 
§48-248-102. 

Eligible members, §48-248-401. 

Personal liability, §48-248-406. 

Qualified person. 

Defined, §48-248-102. 

Transfer of financial rights, governance 
rights or membership interest, 
§48-248-402. 

Membership interest. 

Transfer, assignment or pledge, 
§48-248-402. 

Mergers, §48-248-407. 

Name, §48-248-301. 

Optometrists. 

Right to form and become members, 
§48-248-401. 

Organization, §48-248-103. 

Partnerships. 

Powers of PLLC, §48-248-201. 

Podiatrists. 

Right to form and become members, 
§48-248-401. 

Powers, §§48-248-201 to 48-248-203. 
Scope of powers, §48-248-201. 

Privileged communications. 
Applicability of common law and statutory 

privileges, §48-248-405. 

Professional services. 

Cessation, §48-248-408. 

Defined, §48-248-102. 


Power to render, §§48-248-202, 48-248-203. 


Promoters. 
Powers of PLLC, §48-248-201. 
Purposes, §48-248-104. 

Revised limited liability company act of 
2005, §§48-249-1101 to 48-249-1133. 
Applicability of provisions, §48-249-1101. 

Cessation of professional services, 
§48-249-1121. 
Construction of statutory provisions. 
Applicability, §48-249-1133. 


PROFESSIONAL LIMITED LIABILITY 


COMPANIES —Cont’d ~“ 


Revised limited liability company act of 


2005 —Cont’d 
Construction of statutory provisions 
—Cont’d 
Existing laws and right to practice 
profession, effect on, §48-249-1131. 
Reservation to amend or repeal, 
§48-249-1132. 
Savings clause, §48-249-1133. 
Definitions, §48-249-1102. 
Delivery of documents to licensing 
authority, §48-249-1127. 
Directors, managers and officers, 
§48-249-1117. 
Disqualifications of persons, §48-249-1116. 
Dissolution, §48-249-1122. 
Election of status, §48-249-1103. 
Foreign companies. 

Certificate of authority. 

Application, §48-249-1124. 
Required, §48-249-1123. 
Revocation, §48-249-1125. 

Formation, §48-249-1103. 

General provisions, §§48-249-101 to 
48-249-1133. 

Health care professionals, §48-249-1109. 

Investment of funds, §48-249-1107. 

Jurisdiction of licensing authority, 
§48-249-1130. 

Liability, §48-249-1119. 

Members and holders. 

Disqualifications of persons, 

§48-249-1116. 

Eligibility, §48-249-1109. 

Purchase obligations, §48-249-1111. 
Assessment of costs, §48-249-1114. 
Fair value determination, §48-249-1113. 
Notice, acceptance and termination, 

§48-249-1112. 
Termination of interest, §48-249-1115. 
Transfer of interest, §48-249-1110. 
Merger and conversion, §48-249-1120. 
Name of company. 

Generally, §48-249-1108. 

Powers generally, §48-249-1105. 
Privileged communications, §48-249-1118. 
Purchase of interest, §48-249-1111. 

Assessment of costs, §48-249-1114. 

Fair value determination, §48-249-1113. 

Notice, acceptance and termination, 

§48-249-1112. 
Purposes, §48-249-1104. 
Qualification statements, §48-249-1128. 
Rendering of professional services, 
§48-249-1106. 
Cessation of professional services, 
§48-249-1121. 

Limitations, §48-249-1107. 

Rules and regulations, §48-249-1129. 

Signing false documents, §48-249-1126. 

Single or multiple professions, 
§48-249-1104. 
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PROFESSIONAL LIMITED LIABILITY 
COMPANIES —Cont’d 
Revised limited liability company act of 
2005 —Cont’d 
Termination of interest, §48-249-1115. 
Transfer of interest, §48-249-1110. 
Void interests, §48-249-1109. 
Trusts. 
Powers of PLLC, §48-248-201. 


PROFESSIONS AND OCCUPATIONS. 
Corporations. 
Professional corporations, §§48-101-601 to 
48-101-635. 
Limited liability companies. 
Foreign limited liability companies, 
§§48-246-101 to 48-247-202. 
Foreign professional limited liability 
companies, §§48-248-501 to 48-248-606. 
General provisions, §§48-201-101 to 
48-245-1201. 
Professional limited liability companies. 
General provisions, §§48-248-101 to 
48-248-606. 
Revised limited liability company act of 
2005, §§48-249-1101 to 48-249-1133. 
Revised limited liability company act of 
2005, §§48-249-101 to 48-249-1133. 
Revised limited liability company act of 
2005, §§48-249-101 to 48-249-1133. 


PROPERTY. 
Corporations. 
Merger or share exchange. 
Effect on title to property, §48-21-108. 
Nonprofit corporations. 
Powers as to property, §48-53-102. 
Grand Lodge of Odd Fellows, §§48-102-101 
to 48-102-108. 
Limited liability companies. 
Conversion of partnership to a LLC. 
Effect of conversion, §48-204-102. 
General powers, §48-212-101. 
Veterans. 
Veterans’ organizations. 
Real property, §§48-102-401 to 
48-102-405. 


PROPERTY TAXES. 
Electric G&T cooperatives. 
Ad valorem property taxes. 
No exemption from, §48-69-117. 


PROXIES. 
Corporations. 
Stock and stockholders. 
Proxy voting, §48-17-203. 
Professional corporations. 
Stock and stockholders. 
Proxy voting, §48-101-619. 


PRUDENT MAN RULE, 
Nonprofit corporations. 
Directors. 
Discharge of duties, §48-58-301. 


PUBLIC BENEFIT CORPORATIONS. 
For-profit benefit corporations, 
§§48-28-101 to 48-28-109. 
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PUBLIC BENEFIT CORPORATIONS 
—Cont’d 

Hospital sales and conveyances, 
§§48-68-201 to 48-68-211. 


PUBLIC BENEFIT HOSPITAL SALES 
AND CONVEYANCES, §§48-68-201 to 
48-68-211. 

Attorney general. 

Decision as to conveyance, §48-68-204. 
Consultation with experts and 
government agencies, §48-68-209. 
Criteria for decision, §§48-68-206, 
48-68-207. 
Information necessary to complete review 
of transaction, §48-68-208. 
Enforcement of provisions, §48-68-211. 
Notice to attorney general prior to 
conveyance, §48-68-203. 
Publication of notice, §48-68-205. 
Public record status of documents 
submitted, §48-68-210. 
Definitions, §48-68-202. 
Health care services, availability. 
Decision as to conveyance. 
Criteria for decision, §48-68-207. 

Information necessary to complete 

review of transaction, §48-68-208. 
Public records. 
Documents submitted to attorney general 
as public records, §48-68-210. 
Public records. 
Documents submitted to attorney general 
as public records, §48-68-210. 
Short title of provisions, §48-68-201. 
Violation of provisions, §48-68-211. 


PUBLIC BROADCASTING. 
Actions. 
Nonprofit cooperatives, corporations, 
associations, etc. 
Immunity from suit. 
Directors, trustees and members of 
governing bodies, §48-58-601. 
Immunity. 
Nonprofit cooperatives, corporations, 
associations, etc. 
Directors, trustees and members of 
governing bodies, §48-58-601. 


PUBLIC OFFICERS AND EMPLOYEES. 
Securities. 
Administration of provisions. 
Appointment of personnel, §48-1-115. 


PUBLIC UTILITIES. 
Electricity. 
Electric cooperatives. 
Electric G&T cooperatives, §§48-69-101 to 
48-69-123. 


PUBLIC UTILITY COMMISSION. 
Electric G&T cooperatives. 
Exemption from control of commission, 
§48-69-119. 
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R REGISTRATION. 
Corporations. 
Filing and recording documents, 
ee UL hele # §§48-11-301, 48-11-3803, 48-11-310. 
Corporations. 


Merger or share exchange. 
Effect on title, §48-21-108. 
Powers as to, §48-13-102. 
Limited liability companies. 
Revised limited liability company act of 
2005. 
Authority regarding real property 
generally, §48-249-402. 
Revised limited liability company act of 
2005. 
Authority regarding real property generally, 
§48-249-402. 


RECEIVERS. 
Corporations. 
Dissolution. 
Judicial dissolution, §§48-24-302, 
48-24-303. 
Nonprofit corporations. 
Dissolution. 
Judicial dissolution, §48-64-303. 
Limited liability companies. 
Judicial dissolution, §48-245-904. 
Revised limited liability company act of 
2005. 
Judicial dissolution and termination, 
§48-249-619. 
Nonprofit corporations. 
Dissolution. | 
Judicial dissolution, §48-64-303. 
Revised limited liability company act of 
2005. 
Judicial dissolution and termination, 
§48-249-619. 


RECIPROCITY. 
Charities. 
Solicitation of charitable funds. 
Reciprocal agreements, §48-101-510. 


RECORDS. 
Charities. 
Solicitation of charitable funds, 
§§48-101-509, 48-101-511. 
Limited liability companies, §§48-228-101 
to 48-228-104. 
Revised limited liability company act of 
2005. 
Recordkeeping generally, §48-249-406. 
Substitute service. 
Retention of records, §48-208-105. 
Public records. 
Public benefit hospital sales and 
conveyances. 
Documents submitted to attorney general 
as public records, §48-68-210. 
Revised limited liability company act of 
2005. 
Recordkeeping generally, §48-249-406. 
Stock and stockholders. 
Corporations, §§48-26-102 to 48-26-106. 


Limited liability companies. 
Revised limited liability company act of 
2005. 
Registration of name, §48-249-108. 
Neighborhood preservation nonprofit 
corporations, §48-101-903. 
Revised limited liability company act of 
2005. 
Registration of name, §48-249-108. 


RELIGION. 
Charities. 
Solicitation of charitable funds. 
Bona fide religious institutions. 
Defined, §48-101-502. 
Provisions of part not applicable to, 
§48-101-502. 
Corporations. 
Nonprofit corporations. 
Applicability of provisions to religious 
corporations, §48-67-101. 
Exceptions, §48-67-102. 
General provisions, §§48-51-101 to 
48-68-211. 
Religious corporations, §§48-67-101, 
48-67-102. 
Nonprofit corporations. 
Applicability of provisions to religious 
corporations, §48-67-101. 
Exceptions, §48-67-102. 
General provisions, §§48-51-101 to 
48-68-211. 


REPORTS. 
Benefit corporations (for profit). 
Annual benefit reports to shareholders, 
§48-28-107. 
Charities. 
Financial reports. 
Professional solicitors, §48-101-507. 
Corporations. 
Nonprofit corporations. 
Members. 
Reports of members, §§48-66-201, 
48-66-202. 
Secretary of state. 
Annual report to secretary of state, 
§48-26-203. 
Stock and stockholders. 
Reports to shareholders, §§48-26-201, 
48-26-202. 
Development credit corporations. 
Supervision over corporation, §48-101-118. 
Limited liability companies, §§48-228-201 
to 48-228-203. 
Revised limited liability company act of 
2005. 
Annual report to secretary, §48-249-1017. 
Form for annual report, §48-249-1006. 
Nonprofit corporations. 
Members. 
Reports to members, §48-66-202. 


887 


REPORTS —Cont’d 
Nonprofit corporations —Cont’d 
Secretary of state. 
Annual report for secretary of state, 
§48-66-203. 
Professional limited liability companies. 
Foreign professional LLC. 
Annual statement, §48-248-602. 
Revised limited liability company act of 
2005. 
Annual report to secretary, §48-249-1017. 
Form for annual report, §48-249-1006. 
Securities. 
Broker-dealers and investment advisers. 
Post-registration provisions, §48-1-111. 


RESCUE SQUADS AND OTHER RESCUE 
WORKERS. 
Charities. 
Solicitation of charitable funds. 
Provisions of part not applicable to, 
§48-101-502. 


RULES AND REGULATIONS. 
Corporations. 
Filing and recording documents. 
Secretary of state, §48-11-301. 
Nonprofit corporations. 
Secretary of state. 
Promulgation, §48-68-105. 
Professional corporations. 
Licensing authorities, §48-101-630. 
Secretary of state, §48-11-401. 
Filing and recording documents, 
§48-11-301. 
Limited liability companies. 
Revised limited liability company act of 
2005. 
Professional limited liability companies, 
§48-249-1129. 
Professional limited liability companies. 
Foreign professional LLC. 
Licensing authority, §48-248-603. 
Revised limited liability company act of 
2005, §48-249-1129. 
Revised limited liability company act of 
2005. 
Professional limited liability companies, 
§48-249-1129. 


Securities. 
Authority of commissioner to make, 
§48-1-116. 
S 
SALES. 
Hospitals. 


Public benefit hospital sales and 
conveyances, §§48-68-201 to 48-68-211. 
Limited liability companies. 
Revised limited liability company act of 
2005. 
Sale of assets as part of winding up, 
§48-249-610. 
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SALES —Cont’d 
Limited liability companies —Cont’d 
Revised limited liability company act of 
2005 —Cont’d 
Transfer of assets outside ordinary 
methods, §48-249-705. 
Revised limited liability company act of 
2005. 
Sale of assets as part of winding up, 
§48-249-610. 
Transfer of assets outside ordinary 
methods, §48-249-705. 


SALES AND USE TAXES. 
Limited liability companies. 
Revised limited lability company act of 
2005. 
Liability of members, §48-249-114. 
Revised limited liability company act of 
2005. 
Liability of members, §48-249-114. 


SAVINGS AND LOAN ASSOCIATIONS. 
Participation certificates. 

Legal title, §48-1-201. 
Securities. 

Exemption from securities laws, §48-1-103. 
Stock and stockholders. 

Exemption from securities laws, §48-1-103. 


SCHOOLS AND EDUCATION. 
Charities. 
Solicitation of charitable funds. 
Educational institutions. 
Defined, §48-101-502. 
Provisions of part not applicable to, 
§48-101-502. 
Corporations. 

Nonprofit corporations generally, 
§§48-51-101 to 48-68-211. 
Nonprofit corporations generally, 

§§48-51-101 to 48-68-211. 


SCRIP CORPORATIONS. 
Stock and stockholders. 
Fractional shares, §48-16-104. 


SEALS AND SEALED INSTRUMENTS. 
Corporations. ! 
Nonprofit corporations. 
Power to have and alter corporate seal, 
§48-53-102. 
Power to have and alter corporate seal, 
§48-13-102. 


SECRETARY OF STATE. 
Charities. 

Solicitation of charitable funds. 
Duties generally, §48-101-503. 
Enforcement, §48-101-514. 

Filing registration statement with, 
§48-101-504. 
Corporations. 
Deputies, §48-11-402. 
Dissolution. 
Administrative dissolution. 
General provisions, §§48-24-201 to 
48-24-206. 
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SECRETARY OF STATE —Cont’d 
Corporations —Cont’d 
Dissolution —Cont’d 
Administrative dissolution —Cont’d 
Nonprofit corporations, §§48-64-201 to 
48-64-206. 
Fees, §48-11-303. 


Filing and recording documents, §48-11-303. 


Duties, §48-11-306. 
Fees, §48-11-303. 
Forms. . 
Prescribing and furnishing, §48-11-302. 
Refusal to file document. 
Appeal, §48-11-307. 
Rules and regulations, §48-11-301. 
Names. 
Reservation of corporate name, 
§48-14-102. 
Nonprofit corporations. 
Deputies, §48-51-402. 
Dissolution. 
Administrative dissolution, §§48-64-201 
to 48-64-206. 
Fees, §48-51-303. 
Filing, service and copying fees, 
§48-51-303. 
Filing and recording documents. 
Duties, §48-51-306. 
Fees, §48-51-303. 
Forms, §48-51-302. 
Refusal to file document. 
Appeal, §48-51-307. 
Forms. 
Prescribing, §48-68-105. 
Notice to secretary, §48-51-202. 
Powers, §48-51-401. 
Rules and regulations. 
Promulgation, §48-68-105. 
Service of process, §§48-55-104, 
48-55-105. 
Fees, §48-51-303. 
Reports to secretary of state. 
Annual report, §48-26-203. 
Rules and regulations, §48-11-401. 
Filing and recording documents, 
§48-11-301. 
Nonprofit corporations. 
Promulgation, §48-68-105. 
Service of process, §48-15-104. 
Fees, §48-11-303. 
Nonprofit corporations, §48-51-303. 
Nonprofit corporations, §§48-55-104, 
48-55-105. 
Fees, §48-51-303. 
Procedure, §48-15-105. 
Fees. 
Corporations, §48-11-303. 
Foreign limited liability companies, 
§§48-247-201, 48-247-202. 
Administrative revocation of authority. 
Revised limited liability company act of 
2005, §§48-249-908 to 48-249-912. 
Deputies, §48-247-202. 
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SECRETARY OF STATE —Cont’d 
Foreign limited liability companies 

—Cont’d 
Filing documents. 

Generally, §§48-247-101 to 48-247-111. 
Powers, §48-247-201. 

Limited liability companies. 
Administrative dissolution. 

Generally, §§48-245-301 to 48-245-306. 
Annual report to secretary, §48-228-203. 
Dissolution. 

Action by secretary, §48-245-101. 
Revised limited liability company act of 

2005. 
Administrative dissolution, §§48-249-604 
to 48-249-608. . 
Annual report to secretary, §48-249-1017. 
Cancellation of assumed name, 
§48-249-106. 
Deputies of secretary of state, 
§48-249-1016. 
Filing duties, §48-249-1009. 
Foreign limited liability companies. 
Administrative revocation of authority, 
§§48-249-908 to 48-249-912. 
Powers generally, §48-249-1015. 
Refusal to file document, §48-249-1009. 
Appeal, §48-249-1010. 
Registered agent for service of process. 
Default agent, §48-249-112. 
Service of process on secretary of state, 
§48-249-113. 
Substitute service, §§48-208-104, 
48-208-105. 
Nonprofit limited liability companies. 
Filing of articles of organization, 
§48-101-704. 
Privacy. 
Nonprofit corporations. 
Reports to secretary of state. 
Annual report, §48-66-203. 
Revised limited liability company act of 

2005. 

Administrative dissolution, §§48-249-604 to 
48-249-608. 

Annual report to secretary, §48-249-1017. 

Cancellation of assumed name, 
§48-249-106. 

Deputies of secretary of state, 
§48-249-1016. 

Filing duties, §48-249-1009. 

Foreign limited liability companies. 

Administrative revocation of authority, 

§§48-249-908 to 48-249-912. 
Powers generally, §48-249-1015. 
Refusal to file document, §48-249-1009. 

Appeal, §48-249-1010. 

Registered agent for service of process. 

Default agent, §48-249-112. 

Service of process on secretary of state, 
§48-249-113. 
Service of process. 
Limited liability companies. 
Substituted service, §§48-208-104, 
48-208-105. 
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SECURITIES, §§48-1-101 to 48-1-127. 
Actions. 

Injunctions. 

Commissioner may bring action in 
chancery court, §48-1-119. 
Administration of provisions, §48-1-115. 

Administrative files and opinions. 

Commissioner. 

Depository. 

Designation by commissioner, 
§48-1-115. 
Registration, §48-1-117. 
Advertising. 
Filing of sales and advertising literature, 
§48-1-113. 
Affiliate. 
Defined, §48-1-102. 
Agents. 

Canadian agents. 

Transacting business without registering, 
§48-1-109. 

Defined, §48-1-102. 

Registration. 

Bond, surety, §48-1-110. 

Fees, §§48-1-109, 48-1-110. 

Procedure, §48-1-110. 

Required, §48-1-109. 

Appeals. 

Persons aggrieved by final order of 

commissioner, §48-1-120. 
Applicability of provisions, §48-1-124. 
Bonds, surety. 

Broker-dealers, agents and investment 

advisers, §48-1-110. 
Broker-dealers. 

Canadian agents. 

Transacting business without registering, 
§48-1-109. 

Canadian broker-dealers. 

Transacting business without registering, 
§48-1-109. 

Defined, §48-1-102. 

Financial exploitation reporting, delay of 
disbursement, and access to records, 
§48-1-127. 

Issuer-dealers. 

Not deemed to be broker-dealers, 
§48-1-110. 

Post-registration provisions, §48-1-111. 

Registration. 

Bond, surety, §48-1-110. 

Denial, revocation, suspension, 
cancellation or withdrawal of 
registration, §48-1-112. 

Fees, §§48-1-109, 48-1-110. 

Procedure, §48-1-109. 

Required, §48-1-109. 

Reports, §48-1-111. 

Canadian broker-dealers. 
Transacting business without registering, 
§48-1-109. 
Citation, §48-1-101. 
Commissioner. 
Administration of provisions, §48-1-115. 
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SECURITIES —Cont’d 
Commissioner —Cont’d 
Administrative files and opinions, 
§48-1-117. 
Depository. 
Designation by commissioner, 
§48-1-115. 
Defined, §48-1-102. 
Financial statements. 
Commissioner may prescribe form and 
content, §48-1-116. 
Forms. 
Authority of commissioner in regard to 
forms, §48-1-116. 
Hearings. 
Authority of commissioner in regard to 
hearings, §48-1-116. 
Injunctions. 
Commissioner may bring action, 
§48-1-119. 
Investigations, §48-1-118. 
Judicial review. — 
Persons aggrieved by final order of 
commissioner, §48-1-120. 
Orders. 
Authority of commissioner in regard to 
orders, §48-1-116. 
Judicial review of commissioner’s 
decision, §48-1-120. 
Rules and regulations. 
Authority of commissioner, §48-1-116. 
Subpoenas, §48-1-118. 
Controlling persons. 
Defined, §48-1-102. 
Covered securities. 
Notice filings, §48-1-125. 
Registration, §48-1-104. 
Criminal law and procedure. 
Violations of provisions, §48-1-123. 
Damages, §48-1-122. 
Dealers. 
Defined, §48-1-102. 
Issuer-dealer, §48-1-110. 
Definitions, §48-1-102. 
Director. 
Defined, §48-1-102. 
Exemptions, §48-1-103. 
Unlawful representation concerning 
registration or exemption, §48-1-114. 
Fees. 
Disposition of fees collected under chapter, 
§48-1-107. 
Exemptions from fee requirements, 
§48-1-126. 
Filing fees for covered securities, §48-1-125. 
Registration of broker-dealers, agents, 
investment advisers or investment 
adviser representatives, §§48-1-109, 
48-1-110. 
Felonies. 
Violations, §48-1-123. 
Files. 
Administrative files and opinions, 
§48-1-117. 


INDEX 


SECURITIES —Cont’d 
Files —Cont’d 

Records. 

Depositories. 

Designation by commissioner, 
§48-1-115. 
Financial exploitation of designated 
adult. 

Notice, delay of disbursement, and access to 

records, §48-1-127. 
Fines, §48-1-104. 

Disciplinary action against registrants, 
§48-1-112. 

Fraudulent acts or devices, civil penalties, 
§48-1-121. 

Registration of broker-dealers, agents, 
investment advisers or investment 
adviser representatives, §48-1-109. 

Forms. 

Authority of commissioner to make, 

promulgate or amend, §48-1-116. 
Fraud. 

Acts or devices. 

General prohibition, §48-1-121. 

Civil liabilities, §48-1-122. 

Registration. 

Denial, revocation, cancellation or 
withdrawal, §48-1-112. 

Unlawful representation concerning 
registration or exemption, §48-1-114. 

Hearings. 

Commissioner. 

Authority in regard to hearings, 
§48-1-116. 

Injunctions. 

Commissioner may bring action in chancery 
court, §48-1-119. 

Grounds for denial, revocation, cancellation 
or withdrawal of registration. 

Permanent or temporary injunctions from 
engaging in securities business or 
investment-related business, 
§48-1-112. 

Institutional investor. 
Defined, §48-1-102. 
Investigations. 
Commissioner may make, §48-1-118. 
Investment adviser representatives. 
Registration, §48-1-109. 
Investment advisers. 

Defined, §48-1-102. 

Financial exploitation reporting, delay of 
disbursement, and access to records, 
§48-1-127. 

Post-registration provisions, §48-1-111. 

Registration. 

Bond, surety, §48-1-110. 

Denial, revocation, suspension, 
cancellation or withdrawal of 
registration, §48-1-112. 

Fees, §§48-1-109, 48-1-110. 

Procedure, §48-1-110. 

Required, §48-1-109. 

Reports, §48-1-111. 
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SECURITIES —Cont’d 
Investment advisers —Cont’d 
Representatives. 
Registration, §48-1-109. 
Issuers. 
Defined, §48-1-102. 
Issuer-dealers. 
Not deemed to be broker-dealers, 
§48-1-110. 
Registration of issuers as issuer-dealers, 
§48-1-110. 
Registration, §48-1-110. 
Liability. 
Civil liabilities, §48-1-122. 
Limitation of actions, §§48-1-110, 48-1-122. 
Notice filings. 
Covered securities, §48-1-125. 
Exemptions from requirements, §48-1-126. 
Offers for sale. 
Defined, §48-1-102. 
Opinions. 
Administrative files and opinions, 
§48-1-117. 
Orders. 
Commissioner. 
Authority of commissioner in regard to 
orders, §48-1-116. 
Judicial review of commissioner’s 
decision, §48-1-120. 
Participation certificates. 
Exempt from claims of trustees’ creditors, 
§48-1-201. 
Legal title, §48-1-201. 
Person. 
Defined, §48-1-102. 
Personnel. 
Administration of provisions. 
Appointment of administrative personnel, 
§48-1-115. 
Post-registration provisions, §48-1-111. 
Promotional securities. 
Defined, §48-1-102. 
Prospectus. 
Registration. 
Acceptance of prospectus filed under 
federal law, §48-1-105. 
Filing of sales and advertising literature, 
§48-1-113. 
Qualification, §48-1-106. 
Public officers and employees. 
Administration of provisions. 
Appointment of personnel, §48-1-115. 
Records. 
Filing and recording documents. 
Depositories. 
Designation by commissioner, 
§48-1-115. 
Registration. 
Administrative files and opinions, 
§48-1-115. 
Agents. | 
Bond, surety, §48-1-110. 
Fees, §§48-1-109, 48-1-110. 
Procedure, §48-1-110. 
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SECURITIES —Cont’d 
Registration —Cont’d 
Agents —Cont’d 

Required, §48-1-109. 
Applicability of provisions. 

Generally, §48-1-107. 
Broker-dealers. 

Bond, surety, §48-1-110. 

Denial, revocation, suspension, 
cancellation or withdrawal of 
registration, §48-1-112. 

Fees, §§48-1-109, 48-1-110. 

Procedure, §48-1-110. 

Required, §48-1-109. 

Cancellation. 
When commissioner may order, 
§48-1-112. 
Civil liabilities, §48-1-122. 
Coordination, §48-1-105. 
Denial of registration. 

Grounds for denial, suspension or 

revocation of registration, §48-1-108. 
Effective date, §§48-1-105, 48-1-106. 
Expiration, §48-1-109. 

Filing. 

Depositories. 

Designation by commissioner, 
§48-1-115. 

General provisions, §48-1-117. 
Fine for violations, §48-1-109. 
General provisions, §48-1-107. 
Injunctions. 

Persons permanently or temporarily 
enjoined from engaging in securities 
business. 

Grounds for denial, etc., of registration, 
§48-1-112. 
Investment adviser representatives, 
§48-1-109. 
Investment advisers. 

Bond, surety, §48-1-110. 

Denial, revocation, suspension, 
cancellation or withdrawal of 
registration, §48-1-112. | 

Fees, §§48-1-109, 48-1-110. 

Procedure, §48-1-110. 

Representatives, §48-1-109. 

Required, §48-1-109. 

Issuers. 

Registration as issuer-dealer, §48-1-110. 
Post-registration provisions, §48-1-111. 
Prospectus. 

Acceptance of prospectus filed under 

federal law, §48-1-105. 

Filing of sales and advertising literature, 
§48-1-113. 

Qualification, §48-1-106. 

Provisions applicable to registration 
generally, §48-1-107. 
Qualifications, §48-1-106. 
Renewal, §§48-1-107, 48-1-109. 
Required, §48-1-104. 
Revocation. 
Grounds, §48-1-108. 


INDEX 


SECURITIES —Cont’d 
Registration —Cont’d 
Revocation —Cont’d 
When commissioner may order, 
§48-1-112. 
Suspension of registration. 
Grounds, §48-1-108. 
When commissioner may order, 
§48-1-112. 
Unlawful representation concerning 
registration or exemption, §48-1-114. 
Withdrawal. , 
When commissioner may order, 
§48-1-112. 
Reports. 
Broker-dealers and investment advisers. 
Post-registration provisions, §48-1-111. 
Rules and regulations. 
Commissioner. 
Authority of commissioner, §48-1-116. 
Sales. 
Civil liabilities, §48-1-122. 
Defined, §48-1-102. 
Registration required, §48-1-104. 
Sales literature. 
Filing with commissioner, §48-1-113. 
Salesmen. 
Defined, §48-1-102. 
Savings and loan associations. 
Exemption from securities laws, §48-1-103. 
Scope of law, §48-1-124. 
Service of process. 
Consent to service, §48-1-124. 
Short title, §48-1-101. 
Subpoenas. 
Commissioner may make investigations, 
§48-1-118. 
Underwriter. 
Defined, §48-1-102. 


SERVICE OF PROCESS. 
Charities. 
Solicitation of charitable funds. 
Foreign organizations and solicitors, 
§48-101-516. 
Limited liability companies. 
Agent for service of process, §48-208-104. 
Revised limited liability company act of 
2005, §48-249-112. 
Foreign limited liability companies. 
Administrative revocation of authority, 
§48-249-909. 
On secretary of state, §48-249-113. 
Substitute service, §§48-208-104, 
48-208-105. 
Mail. 
Charities. 
Solicitation of charitable funds. 
Foreign organizations and solicitors, 
§48-101-516. 
Corporations. 
Foreign corporations. 
Withdrawal, §§48-25-201, 48-25-305. 
Nonprofit corporations. 
Foreign corporations. 
Withdrawal, §§48-65-201, 48-65-305. 


INDEX 


SERVICE OF PROCESS —Cont’d 
Mail —Cont’d 
Corporations —Cont’d 
Nonprofit corporations —Cont’d 
Secretary of state receiving process, 
§48-55-105. 
Secretary of state receiving process, 
§48-15-105. 
Takeovers. 
Consent to service, §48-103-107. 
Nonprofit corporations. 
Foreign corporations. 
Withdrawal, §§48-65-201, 48-65-305. 
Secretary of state receiving process, 
§48-55-105. 
Securities. 
Registrants, §48-1-124. 
- Revised limited liability company act of 
2005, §48-249-112. 
Foreign limited liability companies. 
Administrative revocation of authority, 
§48-249-909. 
On secretary of state, §48-249-113. 
Securities. 
Consent to service, §48-1-124. 
Workers’ compensation. 
Self-insurers. 
Appointment of commissioner of 
commerce and insurance for receipt 
of process, §48-15-104. 


SHORT TITLES. 

Authorized Corporation Protection Act, 
§48-103-401. 

Business Combination Act, §48-103-201. 

Business Corporation Act, §48-11-101. 

Control Share Acquisition Act, 
§48-103-301. 

Development Credit Corporation Act, 
§48-101-101. 


Electric G&T Cooperative Act, §48-69-101. 


For-Profit Benefit Corporation Act, 
§48-28-101. 

Greenmail Act, §48-103-501. 

Investor Protection Act, §48-103-101. 

Massachusetts Trust Act of 1961, 
§48-101-201. 

Neighborhood Preservation Nonprofit 
Corporation Act, §48-101-901. 

Nonprofit Corporation Act, §48-51-101. 

Nonprofit Fair Asset Protection Act, 
§48-53-201. 


Professional Corporation Act, §48-101-601. 


Public Benefit Hospital Sales and 
Conveyance Act of 2006, §48-68-201. 

Revised Limited Liability Company Act, 
§48-249-101. 

Revised Nonprofit Limited Liability 
Company Act, §48-101-801. 

Securities Act of 1980, §48-1-101. 

Tennessee Authorized Corporation 
Protection Act, §48-103-401. 

Tennessee Business Combination Act, 
§48-103-201. 
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SHORT TITLES —Cont’d 

Tennessee Business Corporation Act, 
§48-11-101. 

Tennessee Control Share Acquisition Act, 
§48-103-301. 

Tennessee Greenmail Act, §48-103-501. 

Tennessee Investor Protection Act, 
§48-103-101. 

Tennessee Nonprofit Corporation Act, 
§48-51-101. 

Tennessee Professional Corporation Act, 
§48-101-601. 

Tennessee Revised Limited Liability 
Company Act, §48-249-101. 

Tennessee Revised Nonprofit Limited 
Liability Company Act, §48-101-801. 

Tennessee Securities Act of 1980, 
§48-1-101. 


SIGNATURES. 
Limited liability companies. 
Revised limited liability company act of 
2005. 
Signing false document, §48-249-1012. 
Professional limited liability companies, 
§48-249-1126. 
Professional limited liability companies. 
Revised limited liability company act of 
2005. 
Signing false documents, §48-249-1126. 
Revised limited liability company act of 
2005. 
Signing false document, §48-249-1012. 
Professional limited lability companies, 
§48-249-1126. 


SIGNS. 
Charitable solicitations. 
Receptacles in public view for collection of 
donated clothing, household goods, etc. 
Sign on receptacle containing disclosures 
required by provisions, §48-101-513. 


SOLICITATION. 
Charitable funds, §§48-101-501 to 
48-101-521. 


SOLICITORS. 
Charities. 
Solicitation of charitable funds, 
§§48-101-501 to 48-101-521. 


STATUTE OF LIMITATIONS. 
Charities. 
Solicitation of charitable funds. 
Private actions commenced under part, 
§48-101-520. 
Corporations. 
Breach of fiduciary duty by officers or 
directors, §48-18-601. 
Nonprofit corporations. 
Breach of fiduciary duty by officers and 
directors, §48-58-601. 
Fiduciaries. 
Nonprofit corporations. 
Breach of fiduciary duty by officers and 
directors, §48-58-601. 
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STATUTE OF LIMITATIONS —Cont’d 
Limited liability companies. 
Revised limited liability company act of 
2005. 
Unlawful distributions, §48-249-307. 
Nonprofit limited liability companies, 
§48-101-705. 
Revised act, 2006, §48-101-806. 
One year. 
Corporations. 
Breach of officers’ or directors’ fiduciary 
duties. 
Discovery rule, §48-18-601. 
Nonprofit corporations, §48-58-601. 
Securities. 
Discovery rule, §48-1-122. 
Revised limited liability company act of 
2005. 
Breach of fiduciary duty, actions for, 
§48-249-407. 
Unlawful distributions, §48-249-307. 
Securities, §§48-1-110, 48-1-122. 
Three year. 
Corporations. 
Breach of officers’ or directors’ fiduciary 
duties, §48-18-601. 
Nonprofit corporations, §48-58-601. 
Two year. 
Security, §48-1-122. 


STAYS. 
Limited liability companies. 
Revised limited liability company act of 
2005. 
Foreign limited liability companies. 
Transacting business without 
certificate, §48-249-913. 
Revised limited liability company act of 
2005. 
Foreign limited liability companies. 
Transacting business without certificate, 
§48-249-913. 


STOCK AND STOCKHOLDERS. 
Development credit corporations, 
§§48-101-101 to 48-101-120. 
Dissenting shareholders. 
Corporations, §§48-23-101 to 48-23-302. 
Savings and loan associations. 


Exemption from securities laws, §48-1-103. 


Securities. 
Securities law, §§48-1-101 to 48-1-127. 


SUBPOENAS. 
Charities. 

Solicitation of charitable funds. 

Public or private investigations, 
§48-101-514. 

Securities. 

Commissioner may make investigations, 

§48-1-118. 


T 


TAKEOVER PROTECTION. 
Corporations. 
Business combinations, §§48-103-201 to 
48-103-209. 
Control share acquisition, §§48-103-301 to 
48-103-312. 
Foreign corporations. 
Authorized corporation protection, 
§§48-103-401 to 48-103-406. 
Green mail, §§48-103-501 to 48-103-505. 
Investor protection, §§48-103-101 to 
48-103-113. 


TAXATION. 
Corporations. 
Health, educational and housing facility 
corporations. 

Exemption from taxation, §48-101-312. 

Payments in lieu of taxes, §48-101-312. 
Electric G&T cooperatives. 

Ad valorem property taxes. 
No exemption from, §48-69-117. 
Exemptions. 
Corporations. 
Health, educational and housing facility 
corporations, §48-101-312. 

Limited liability companies. 
Classification for tax purposes, §48-211-101. 
Excise tax. 

Nonprofit limited liability companies, 

848-101-706. 
Franchise tax. 
Nonprofit limited liability companies, 
§48-101-706. 
Revised limited liability company act of 
2005. 

Tax classifications, §48-249-1003. 
Massachusetts trusts, §48-101-206. 
Nonprofit limited liability companies, 

§48-101-706. 

Limitation on tax liability. 
Revised act, 2006, §48-101-807. 
Revised act, 2006, §48-101-805. 

Revised limited liability company act of 

2005. 

Tax classifications, §48-249-1008. 


TITLE. 
Limited liability companies. 
Dissolution. 
Omitted assets, §48-245-1102. 


TORTS. 
Associations. 
Nonprofit associations. 
Immunity from suit. 
Directors, trustees and members of 
governing bodies, §48-58-601. 
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TORTS —Cont’d 
Corporations. 
Nonprofit corporations. 
Immunity from suit. 
Directors, trustees and members of 
governing bodies, §48-58-601. 


TRADEMARKS. 
Limited liability companies. 
Registered name, §48-207-101. 


TRUSTS AND TRUSTEES. 
Corporations. 
Nonprofit corporations. 
Immunity from suit, §48-58-601. 
Electric membership corporations. 
Immunity from suit, §48-58-601. 
Immunity. 
Nonprofit organizations, §48-58-601. 
Massachusetts trusts, §§48-101-201 to 
48-101-207. 
Nonprofit organizations. 
Charitable purposes, property held in trust. 
Diversion of property. 
Bylaw amendment. 
Order of court required, §48-60-206. 
Charter amendment. 
Order of court, §48-60-108. 
Mergers, membership exchanges, entity 
conversions and for-profit 
conversions, §48-61-102. 
Public benefit corporations, 
§48-61-122. 
Sales of assets, §48-62-103. 
Immunity, §48-58-601. 
Private foundations, §48-51-501. 
Participation certificates. 
Legal title, §48-1-201. 
Private foundations, §48-51-501. 
Nonprofit corporations, §48-51-501. 
Professional limited liability companies. 
Powers of PLLC, §48-248-201. 


U 


ULTRA VIRES. 
Limited. 
Limit on power to, §48-213-101. 


UNFAIR TRADE PRACTICES. 
Limited liability companies. 
Registered name. 


Trade name and trademark protection, 
§48-207-101. 


UNIFORM LAWS. 
Limited liability companies. 
General provisions, §§48-201-101 to 
48-248-606. 
Revised limited liability company act of 
2005, §§48-249-101 to 48-249-1133. 
Revised limited liability company act of 
2005, §§48-249-101 to 48-249-1133. 
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UNITED STATES. 
Securities. 
Exemption from securities laws, §48-1-103. 
Securities act of 1933. 
Prospectus filed under federal law. 
Acceptance by state, §48-1-105. 


UTILITY DISTRICTS. 
Electric G&T cooperatives. 
Exemption of utility districts from 
provisions, §48-69-121. 


V 

VENUE. 
Charities. 

Solicitation of charitable funds. 

Penalties. 
Proceedings for assessment, 
§48-101-514. 

Corporations. 

Dissolution. 


Judicial dissolution, §48-24-302. 
Limited liability companies. 
Judicial dissolution, §48-245-903. 
Revised limited liability company act of 
2005. | 
Judicial dissolution and termination, 
§48-249-618. 
Revised limited liability company act of 
2005. 
Judicial dissolution and termination, 
§48-249-618. 


VETERANS. 
Fraternal and secret societies, 
§§48-102-401 to 48-102-405. 
Property. 
Real property. 
Veterans’ organizations, §§48-102-401 to 
48-102-405. 


VETERANS’ ORGANIZATIONS. 
Fraternal and secret societies, 
§§48-102-401 to 48-102-405. 


Ww 


WAIVER. 
Limited liability companies. 
Revised limited lability company act of 
2005. 
Nonwaivable and waivable provisions, 
§48-249-205. 
Revised limited liability company act of 
2005. 
Nonwaivable and waivable provisions, 
848-249-205. 


WARRANTS. 
Charities. 
Solicitation of charitable funds. 
Violations of part. 
Issuance, §48-101-514. 
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WILLS. 
Nonprofit corporations. 
Mergers, membership exchanges, entity 
conversions and for-profit conversions. 
Surviving entity, gifts, bequests, devises, 
etc, inure to benefit of, §48-61-124. 


WORKERS’ COMPENSATION. 
Limited liability companies. 
Revised limited liability company act of 
2005. 
Registered agent for service of process. 
Special agent for workers’ 
compensation proceedings, 
§48-249-112. 
Revised limited liability company act of 
2005. 
Registered agent for service of process. 
Special agent for workers’ compensation 
proceedings, §48-249-112. 


WORKERS’ COMPENSATION —Cont’d 
Self-insurers. 
Service of process. 
Appointment of commissioner of 
commerce and insurance for receipt 
of process, §48-15-104. 
Service of process. 
Self-insurers. 
Appointment of commissioner of 
commerce and insurance for receipt 
of process, §48-15-104. 


ao 


adie taes Ai vy 


oa re yoeaion “a tc 










































ay eae | 
ton bya | 


Vein ta meta st wise, feb Gt. Dhaba her 
4 4 x 1s 


Si 








ae Wee Nas Va y a é 
( f We ’ vince eh tie asiieatt ‘ j 
s apt Heol he, toa: OF ey A Cu i 
Es es tansy en Roe ere ‘ ; : ea 
dar Ata diih, ay At Ret en: 
WR aA G a VEL ay ah is Lv Ab ae 
Ma) sian ah fey hese bi yonigat Me heey, io ee 7. i 4h, Conporntiee ge ; is ee PY, a 
“Cihasithiate aebtdan. saaababes ROR EA Cik 0) AURIS ce eb 
ENO EE A i met PR SUE Sealine ellie ies me yeti (eats 
Wie a aa? iss ver wefry i sj 1a ' 
ven ~ 3 i ity me ay ea 3 beg, S soe sterwiliy neaumanlen, § 
a iaamnn NT mM Ce gee te 
v? hi hiMe pa eB , ;. 
AOR. Reine iy ty riley suinigaahy me: 
eas utes Rees a Rim cae Nena ou BP CEL ALE Pa a 
NR OT eh ele abana ares aie edna ‘its 
i od oatig; (BE oe i hates ron AVR Sibi af; me as : 
obi perry, Be iba a cal egy Hol tidy’ eoompaiaiy 
+ SWE Ud an ( 
. ; a f Y : ROAR, | ee 
ATS PRES FOP A ATTA Oa. aaa. bia aaiine all by + studany yr 
Rea ee i Ro ' ; 4 ral ‘ A A . . y . 
re Pt iia my , kira Yor Ay *, y iy ih fi at bi MR sistas rang ae te i i Pais Pe 
ae eT er ol NR CED ge ae Ag Nad dad lea ata alae | Oh ikl 0 ln, ae re 
Link aliee MOLARS CCLRC Sones | veareanagen. oO Se a ae 
PAE SS nee: tat ihe apa FEY ‘pe eR es pho ' apace Ye 
a) Kid fy fi oP S) He "OD bk a a. RP AY F ats ot Hi “ brie sai oester ? Cy De ee el vz 4 


ber | riper jatet enw ph ¢pitndhiters Goi Ki i Vi |; . ri oh ae a: we torte ea a0... = fe bay 


ee on <4 ee Pols e ; F. , ; ; i iba ot, : - eae bong ay a fy, 


en kath aoe : ° 
Big Saath ae * Het f j t : ay 


Wess td Peas i Fe al pried: eee een) 
Tapa # w flrs ; Che, dy § ? ‘ j ; y a : oe 
Wy fal gh aah ag ; Aik tah i PAD, Rk me yk ie ; 2 
tad ; i ‘ i ioe i 4 aT HI, MA ens amt 48 1K bic cea 
Apne i te cama, Wabene ys dy, Niky Som : a 
wy i . (pe WAS, «ee 
Z raging fu unset teense’ Hiden KH AE ‘seater 


| Pisoada AT PLS, G08 BOMMNE  5cctaK, '  Upeeima et none iON 


ba 
> <—A 





# i A AP Py ‘ Ne 
Cpa gee ant ‘t wre a ane te) a ree Poet Bessey Dre Lt vegies?’ ieee niet 
fy, “) ie ag Ves Py ah eee See i sie 
i Me tie  & ty ry RacyPe s Si se bal fe uP By , 
: a : a } + Ie et Ws ‘ 2) 
2 i ‘ 4 i iy Pa " ready ny Re Te i e , 
' ; ; Lata a ba Pe Ae: 4 c hr gp Rats wmmer dg hy ' : 
4 EA ale MIRRE ‘ ar HAD Soe Ne By 2 f oe ae 
iy 4) ; Pats al MN y) ee, Pe aged ry BAS oe yO ee to ee ae ce 
gg) He iB 553 OA Se ses 
&at is «ay p sige 


eed ten plies by a eTh: i! Catan . i ne ah ae 
ae y Seg n 4h pe , 
us eA sha, i PRACUIC a thy Tn arity i 
Ae iia Mid uted Gy campanien ind 
eigaiiane Oak yea A Aa ek Mik 
Tin i, hit ‘and pidehoan erat, iy | 
ees *. Een) t ‘ i bs * 


‘D CNY Lae oe 
Eigus oe hab wibdy 5 
. Reiger ni 





































M : i 
ae ; asl Bria i 
Po) pag 7 
: tn) * 
s j ners ; 
« 5 Py i 
yb ra) 
/ be 
i ‘ 
se +s 
a 7 
\ 
“ 
if 
5 
? 
\ 
is 
E t 
ia 
7 
y 
¢ . 
} 
5 
j 
? 
} 
of 
; y : 
es 
sa7 | 
< i 
\ 
| ‘ 
oa 
' 
+ 
¢ 
if ; 9). 
Sat 
-~ 4 ve 
= oe er 
- 
- 
f ae 
i 
> J, 4 
% ¥R@, é j 7 in) 
ek Maelo a 
a aie a 
, y Us ee As CR 
4 4 iF Reo (Mi ee ee oe 
Pre hs ris ei we 
, jcme la ae => 
: ey Pad 





Vie 


ae 
fae of! 
cM 


4. 
ao, oe 


pee ve eas 
a =o tae hs 
DON, SOS OM | at eh 
3 marie 40) 
MP Ce Ait a 
A ete ae 
mes, MEME a 
ae ye, tay Re | 
PAT eit eA 
ha! ee Buy ae] y 4 
: eer f ‘ ied 














yao ir 
Pel. 
£ 


AE 
eer 


ri 


AYR pi 
ween aas tr 
Lovey wile 
Tone ae bay 

TN RM LM 








. aN 
en ate 
 HMIREAD Ue b 


“ue iahed 


ie AT SP ae ae 
fee chsh 
: ; . Bim we bi ; 


NAS 
we 4 i 










it Py Ye RPE ae oe 
p 4 . 


4 al 4 , *% Pat tt 
rh i ee AY 
eS eer SN eC ce 
a hod oe, es 


ith y ah) Ca Tost } 

Cae RAY AE Oh UR Ts okt ee 

oy What ms 7 sh aL am Le \ 

4 Ls vi 
wa a 








t 
x 
t 
* 
Se 
i 
te. 
Yi 
2) 
| i 
‘ 
Sa 
py 
‘ 
‘ 
: 
’ 






he 


eile 


A f i wae ae AE tak la A, Ott) drags 


we ¥ ” ; : 5 ae ie . Neal Mw une j : 
a Pa ay’ au 4 we . | ‘ s "i on g J 1 «t J P % 5 : | 


a 























514 Wh LAL 


i, 
a here 


mee ‘ 
a 
i; & 


iv 


ial 
‘ 





i. A gate’ 
tie : 


te ns 


1 ae 
Lb Ane 


i 
f 








a Abbe 


y i) ie 
: 


Lan) 


ut 
“ 

i] 

: 


a 


i 
* Mal 





at 





a 7 tee went 
hae Ke ie yt is Be Dae ith Ane . 
¢ ie DES a i ih, 

ae tk fe" Ne 


hr "hey Ne 
ha 


7 
f 


- r y ; aS 
4 ¢ in) bk rah Pha ter wastes 





cepa te eae Heal 


oe eT ~ tee Se te eS, a eh 
Si aca ta eS ee 


Tn ee POE 

aeons : : =f é pas Sa =e ois ——— 

GO : : ee ca —— ite : ee Mier — 

Fn pO aE a Fe Soe fate =. lesesoca oie Se. = Be gos grate eee Tries Sao a a ee PE intr manera ae = : > ER ae 
are ; - = 5 nano ae ae — - a irate So CRE Seaham SS a ee ee ee 


Sean YS naa ewe pee Sk 


ee, 


Since a ee oe ae ne Sea atone 


aes 
' 


f 
wy Held y 
4 ad pk 


iv 


bh 


f 
{ 





